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Priestley  r.  FowiiSa. 

C/ASE. — ^The  declaration  stated  that  %he  plaintiff  was  a  DechntUm  In 
servant  of  the  defendant  in  his  trade  of  a  butcher;  that  ^yiinuVwM 
the  defendant  had  desired  and  directed  the  plaintMl  so  *«Br<«i«ofthe 

■^  defendant  in 

being  his  servant,  to  go  with  and  take  certain  goods  of  the  bit  trade  ofa 
defendant's,  in  a  certain  van  of  the  defendant  then  used  by  the  defendant 
him,  and  conducted  by  another  of  his  servants,  in  carrying  df^f^*^,*"* 
goods  for  hire  upon  a  certain  journey ;  that  the  plaintiff,  piainUff,  m 
in  pursuance  of  such  desire  and  direction,  accordingly  Tant,  to  go  with 

and  take  certain 
goodi  of  the 
defendant  in  a  certain  van  of  the  defendant  then  uied  by  him,  and  conducted  by  another  of  Ui 
•enraoti,  in  carrying  goodi  for  hire  upon  a  certain  journey;  that  the  plaintiff,  in  punuance  of  inch 
desire  and  direction,  accordingly  commenced  and  waa  proceeding,  and  being  carried  and  conveyed 
by  the  laid  tbo,  with  the  nid  goods;  and  it  became  the  defendant's  duty  (o  use  proper  care  Uiat 
the  Tan  should  be  in  a  proper  state  of  repair,  and  should  not  be  overloaded,  and  that  the  plaintiff 
should  Iw  safely  and  securely  carried  thereby :  nevertheless  that  the  defendant  did  not  use  proper 
care  that  the  van  should  not  be  overloaded,  or  that  ihe  plaintiff  should  be  safely  and  securely  car» 
ried  i  in  consequence  of  the  neglect  of  which  duties,  the  van  gave  way  and  broke  down,  and  the 
plaintiff  waa  thrown  to  the  ground,  and  his  thigh  fractured: — Held,  on  motion  in  arrest  of  Judg« 
ment,  after  verdict  for  the  plaintiff,  first,  that  it  was  sufficiently  to  be  collected  from  the  declaration 
that  the  defendant  directed  the  plaintiff  to  go  tn  the  van;  but,  Mcondly,  tlut,  even  in  that  cut, 
the  action  waa  not  maintainable. 
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^*ck.  rf  PUoi,  commenced  and  was  proceeding  and  being  carried  and  eon^ 
veyed  by  the  said  i>an,  with  the  said  goods  ;  and  it  became 
the  duty  of  the  defendant,  on  that  occasion,  to  use  due 
and  proper  care  that  the  said  van  should  be  in  a  proper 
state  of  repair,  that  it  should  not  be  overloaded,  and  that 
the  plaintiff  should  be  safely  and  securely  carried  thereby : 
nevertheless,  the  difefendant  did  not  use  proper  care  that 
the  van  should  be  in  a  sufficient  state  of  repair,  or  that  it 
should  not  be  overloaded,  or  that  the  plaintiff  should  be 
safely  and  securely  carried  thereby,  in  consequence  of  the 
neglect  of  all  and  each  of  which  duties  the  van  gave  way 
and  broke  down,  and  the  plaintiff  was  thrown  with  violence 
to  the  ground,  and  his  thigh  was  thereby  fractured,  &c. 
Plea,  not  guilty. 

At  the  trial  before  Parky  J.,  at  the  Lincolnshire  Sum- 
mer Assizes,  18S6,  the  plaintiff,  having  given  evidence  to 
shew  that  the  injury  arose  from  the  overloading  of  the 
van,  and  that  it  was  so  loaded  with  the  defendant's  know- 
ledge, had  a  verdict  for  100/.  In  the  following  Michael- 
mas Term,  Adams,  Serjt.,  obtained  a  rule  to  shew  cause 
why  the  judgment  should  not  be  arrested,  on  the  ground 
that  the  defendant  was  not  liable  inlaw,  under  the  circum*- 
stances  stated  in  the  declaration.    In  Hilary  Term, 

Goulbum,  Serjt,,  and  N.  R.  Claries  shewed  cause. — 
The  declaration  is  sufficient,  at  least  after  verdict.  One 
objection  will  probably-  be,  that  it  does  not  state  that  the 
plaintiff  was  to  be  conveyed  in  the  van,  but  only  that  he 
was  to  go  with  and  take  the  goods  by  the  van.  But,  taking 
all  the  allegations  together,  the  statement  is  sufficient  after 
verdict.  It  is  stated  that  the  plaintiff  was  on  the  van  in 
pursuance  of  the  defendant's  directions.  [The  Court 
intimated  that  the  declaration  was  sufficient  as  to  this 
point]. 

Secondly,  the  action  is  maintainable  on  general  principles 
of  law.    There  is  no  valid  distinction  between  this  case 
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and  thai  of  an  ofdinary  coach  passenger ;  the  service  of  Btek,  ofpttast 
the  servant  is  the  consideration  here,  as  the  money  of  the 
passenger  is  there.  [Lord  Abinger,  C.  B. — ^The  pas- 
senger pays  his  money  in  consideration  of  being  carried, 
and  there  is  an  implied  contract  that  he  shall  be  carried 
aafely :  and  he  has  no  means  of  knowing  how  the  coach  ia 
eonstmcttd  or  loaded.  Here  the  servant  is  on  the  pre- 
mises,  and  has  the  means  of  knowledge.  It  is  not  the 
case  of  a  servant  hired  for  that  particular  occasion,  but  of 
a  general  servant]  It  does  not  appear  on  the  face  of  the 
dedantion,  that  the  plaintiff  knew  the  van  was  overloaded, 
and  it  cannot  be  intended  after  verdict :  on  the  other  hand, 
it  does  appear  that  the  defendant  knew  it.  The  ques- 
tion therefore  is,  whether  a  master,  who  directs  a  servant 
to  get  upon  an  overloaded  vehicle,  the  servant  giving  his 
service  for  taking  care  of  the  master's  goods  carried  therein, 
ia  not  liable  if  the  servant  sustains  an  injury  by  its  breaking 
down  in  oonseqaenoe  of  such  overloading.  It  is  not 
merely  the  omission  of  not  using  a  suflScient  vehicle,  but 
an  act  of  commission  in  allowing  it  to  be  overloaded.  Sup* 
pose  a  coach  passenger  saw,  when  he  got  up»  that  the 
ecachoian  was  intoxicated  or  the  horses  unruly,  wonld  his 
right  to  recover  for  an  injury  in  consequence  be  affected  ? 
[^Parke,  B.— I  apprehend  the  contract  would  only  be  to 
carry  as  safely  as  conld  be,  in  the  condition  in  which  the 
passenger  knew  the  vehicle  to  be.  Lord  Abinger^  C.  B.— * 
Cottld  a  atage-coaohman,  who  has  a  restive  horse  to  drive, 
which  he  knows  to  be  so,  sue  his  master  for  an  injury  done 
him  by  the  horse  t  The  plaintiff  was  not  bound  to  go  by 
an  overloaded  van ;  he  consents  to  take  the  risk.  If  it 
bad  appeared  that  the  Inaster  undertook  that  the  van  was 
sniBcient,  it  would  be  different]  It  might  have  been  more 
proper  to  allege  that  the  defendant  so  undertook,  but  the 
declaration  ia  in  substance  equivalent  to  that,  at  least  after 
verdict,  since  it  sutes  that  it  was  the  defendant's  duty  to 

bS 


9  CA8E8  IN  THB  BXC1IBQUKB| 

*«*•  XJ*^'  use  proper  care  that  the  van  should  not  be  overloaded. 
1837* 

The  promise  and  the  duty  are  co-extensive. 

Adams,  Serjt«,  conir  j^. — The  cause  of  action,  supposing 
that  any  exists,  arises  out  of  an  implied  contract  on  the 
part  of  the  master  so  to  load  the  van  as  that  the  plaintiff 
should  be  carried  safely  ;  but  he  cannot  be  made  liable  in 
this  action  on  the  ease  except  there  be  a  common-law  liabi- 
lity, such  as  to  raise  a  duty.  To  found  any  action  against 
the  defendant,  several  circumstances  must  combine.  Firsts 
it  must  appear  that  the  carriage  was  overloaded  by  the 
defendant's  direction  or  with  his  knowledge ;  and  this  it 
may  be  admitted  the  declaration  does  disclose.  Secondly, 
it  ought  to  appear  that  the  plaintiff  was  ignorant  of  the 
overloading,  which  is  no  where  suggested.  Thirdly,  the 
defendant  jnust  have  ordered  the  plaintiff  to  go  on  the  van* 
There  .is  no  clear  averment  that  that  was  the  fact;  the 
"  desire  and  direction*'  of  the  defendant,  in  pursuance  of 
which  the  plaintiff  alleges  that  he  went  on  the  van,  is  only 
to  go  foiih  it  and  take  care  of  the  goods.  [Lord  AUnger^ 
C.  B.^^That  is  an  ambiguous  expression ;  the  plaintiff  in- 
terprets the  ambiguity  to  mean  that  he  was  to  go  in  the  van ; 
and  we  may  so  interpret  it  after  verdict.]  But  further,  it 
ought  to  be  shewn  that  it  was  necessary  for  the  plaintiff  tp 
do  so  in  order  to  perform  his  duty ;  and  (which  is  perhaps  * 
the  same  proposition  in  more  general  terms),  that  the  order 
was  a  lawful  command,  which  he  was  bound  as  a  servant 
to  obey.  The  mere  command  of  the  master  will  not  render 
him  liable,  unless  the  thing  commanded  fell  fairly  within 
the  necessity  of  the  servant's  duty.  There  ought  to  have 
been  an  averment  that  it  was  necessary  for  the  performance 
ofhis  duty  of  conveying  the  goods  that  he  should  go  in 
the  van.  But  even  if  all  these  circumstances  concurred, 
they  would  not  constitute  a  common-law  liability,  but  a 
liability  arising  out  of  a  contract,  and  the  action  should  have 
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been  assumpsit,  not  case.    To  render  the  defendant  liable  Bx^  ^^^^^ 
in  case^  the  existence  of  malice^  express  or  impliedi  was 
necessary. 


PaiBSTLST 

Cur.adv.vult.  p^;-^ 


The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B. — ^This  was  a  motion  in  arrest  of 
judgment,  after  verdict  for  the  plaintiff,  upon  the  insuffi- 
ciency of  the  declaration.  [His  lordship  stated  the  decla«> 
ration.]  It  has  been  objected  to  this  declaration,  thai  it 
contains  no  premises  from  which  the  duty  of  the  defend- 
ant, as  therein  alleged,  can  be  inferred  in  law;  or,  inothet 
words,  that  from  the  mere  relation  of  master  and  servant 
no  contract,  and  therefore  no  duty,  can  be  implied  on  the 
part  of  the  master  to  cause  the  servant  to  be  safely  and 
securely  carried,  or  to  make  the  master  liable  for  damage 
to  the  servant,  arising  from  any  vice  or  imperfection,  un- 
known to  the  master,  in  the  carriage,  or  in  the  mode  of 
loading  and  conducting  it.  For,  as  the  declaration  con* 
tains  DO  charge  that  the  defendant  knew  any  of  the  defects 
mentioned,  the  Court  is  not  called  upon  to  decide  bow  far 
such  knowledge  on  his  part  of  a  defect  unknown  to  the 
servant,  would  make  him  liable. 

It  is  admitted  that  there  is  no  precedent  for  the  present 
action  by  a  servant  against  a  master.  We  are  therefore 
to  decide  the  question  upon  general  principles,  and  in 
doing  so  we  are  at  liberty  to  look  at  the  consequences  of  a 
decision  the  one  way  or  the  other. 

If  the  master  be  liable  to  the  servant  in  this  action,  the 
principle  of  that  liability  will  be  found  to  carry  us  to  an 
alarming  extent  He  who  is  responsible  by  his  general 
duty,  or  by  the  terms  of  his  contract,  for  all  the  conse- 
quences of  negligence  in  a  matter  in  which  he  is  the  prin- 
cipal, is  responsible  for  the  negligence  of  all  his  inferior 
agents.  If  the  owner  of  the  carriage  is  therefore  respon- 
sible for  the  sufficiency  of  his  carriage  to  his  servant,  be 
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E*ck.  tf  fim%  ia  responsible  for  the  negligence  of  hU  coach^maker^  of 
bis  bames8*inaker,  or  his  coachman.   The  footman,  tb?re^ 
fore,  who  rides  behind  the  carriage,  may  have  an  action 
against  his  roaster  for  a  defect  in  the  carriage  owing  to  the 
negligence  of  the  coach-maker,  or  for  a  defect  in  the  har- 
ness arising  from  the  negligence  of  the  harness-maker,  or 
for  drunkenness,  neglect,  or  want  of  skill  in  the  coachman ; 
nor  is  there  any  reason  why  the  principle  should  not,  if 
applicable  in  this  class  of  cases,  extend  to  many  othera • 
The  master,  for  example,  would  be  liable  to  the  aervaot 
for  the  negligence  of  the  chambermaid,  for  putting  him 
into  a  damp  bed  \  for  that  of  the  upholsterer,  for  aendipg 
in  a  craxy  bedstead,  whereby  he  was  made  to  fall  down 
while  asleep  and  injure  himself;  for  the  negligence  of  the 
cook,  in  not  properly  cleaning  the  copper  vessels  used  in 
the  kitchen :  of  the  butcher,  in  supplying  th^  family  with 
meat  of  a  quality  injurious  to  the  health ;  of  the  builder, 
for  a  defect  in   the  foundation  of  the  houset  whereby 
it  fell,  and  injured  both  the  master  and  the  servant  by 
the  ruins. 

The  inconvenience^  not  to  say  the  absurdity  of  thest 
consequences,  afford  a  sufficient  argument  against  the  ap^ 
plication  of  this  principle  to  the  present  case.  But^  in 
truth,  the  mere  relation  of  the  master  and  the  servant 
never  can  imply  an  obligation  on  the  part  of  the  master 
to  take  more  care  of  the  servant  than  he  may  reasonably 
be  expected  to  do  of  himself.  He  is,  no  doubt,  bound  to 
provide  for  the  safety  of  his  servant  in  the  course  of  his 
employment,  to  the  best  of  his  judgment,  information,  and 
belief.  The  servant  is  npt  bound  to  risk  bis  safety  in  Ao 
service  of  his  master,  and  may,  if  he  thinks  fit,  decline 
any  service  ip  which  be  reasonably  apprehends  injury  tp 
himself:  and  in  most  of  the  cases  in  which  danger  may  be 
incurred,  if  pot  in  all*  he  is  juat  as  likely  to  be  acquaint* 
ed  with  the  probability  and  extent  of  it  aa  the  master.  In 
that  sort  of  eaiployment,  eypecially,  which  ia  deseribed 
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io  the  dockftttion  in  this  oaie,  the  plaintiflT  mutt  have  ''^^^''m^ 
known  as  well  as  bk  maater,  and  probably  better,  whe- 
ther the  van  was  sufficient,  wbether  it  was  overloaded, 
and  whether  it  was  likely  to  carry  him  safely*  In  fact,  to 
allow  this  sort  of  action  to  prerail  would  be  an  encourage- 
ment to  the  senrant  to  onit  that  diligence  and  caution 
which  he  is  in  duty  bound  to  exercise  on  the  behalf  of  his 
master^  to  protect  him  against  the  misconduct  or  negli- 
gence of  others  who  serre  him,  and  which  diligence  and 
caution,  while  tliey  protect  the  master,  are  a  much  better 
securit  J  against  any  injury  the  servant  may  sustain  by  the 
neghgence  of  others  engaged  under  the  same  master,  than 
any  recourse  against  his  master  for  damages  could  possi- 
bly afford. 

We  mxe  therefere  of  opinion  that  the  judgment  ought  to 
be  imneated* 

Rule  absolute. 
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jChIS  was  an  information  founded  on  the  6  Geo.  4,  c.  108,  In  an  lnfen> 
8. 4^,  and  the  8  &  4  Will.  4,  c.  63,  s.  44,  the  venue  being  Sa  4'wuL4, 
Isid  in  Middlesex.     The  first  count  charged  that  the  de-  ^";^i^** 
fendant,  on  the  £8th  July,  18S3,  at  Ratcliife,  in  the  county  lasa  in  Middte- 
of  Middlevex,  assisted  and  was  otherwise  concerned  in  the  cbargwi  dia 
unshipping  ofcertain  goods,  to  wit,  1 6,S801bs.  of  foreign  illllfa^'".^'^ 

being  eonocrncd 
in  iuishl|»{^  goodi  liable  to  tlie  duties  of  ctfitoRii»  the  duiiet  for  the  ume  not  haTing  been  flnt 
paid  or  secured.  Another  eount  charged  him  with  harbouring  and  concealing  goods  which  had 
ken  ill^lj  iMMhipped«  the  duties  due  tl^itf ■  n^c  having  been  first  paid  or  secured.  Other 
eounts  chaiged  the  defendant  with  being  concerned  in  the  unshipping  of  goods  prohibited  to  be 
htponcd,  and  which  had  been  imported  into  the  United  Kingdom;  and  with  harbouring  goods 
prohibited  to  be  imported,  which  had  been  Imported,  &c 

It  waa  prored  on  the  trial,  that  the  defendant,  in  England,  concerted  with  M.  a  plan  for  smug- 
gling tobacco  into  Ireland;  that,  in  performaoca  of  such  concerted  plan,  he  tools  on  board  his 
tessci,  on  the  high  seas,  from  a  cutter  dispatched  from  Flushing  for  the  purpose,  a  cargo  of  tobacco 
In  Hcgal  packages,  sailed  wiih  it  to  Neath,  in  Ohimorganshire,  there  took  on  board  a  quandtj  of 
cylm,  in  order  to  conceal  the  tobacco,  and  sailed  thence  to  Youghal,  in  lrflan4,  where  he  landed 
(he  tobacco: — HeU,  that  the  defendant  waa  properly  triable  in  England,  as  having,  in  England, 
««iftrd  and  bc^  f#ncerncd  In  an  ille^l  unshipping  of  prohihil^d  goo^p  ifUI»in  the  lUtate,  vis, 
(lie  transhipment  of  them  from  the  foreign  vessel  to  his  own. 
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^^\£f^*^  tobacco,  of  the  value  of  2,i57L,  the  same  being  dien  and 
there  goods  liable  to  the  payment  of  duties  of  customs, 
the  said  duties  for  the  same  not  having  been  first  paid  or 
securedi  whereby  the  defendant  had  forfeited  the  sum  of 
7,371/.,  the  Commissioners  of  his  Majesty's  Customs  havin^r 
elected  that  the  forfeiture  of  treble  the  value  of  the  goods 
should  be  sued  for  instead  of  the  penalty  of  100/.     The 
second  count  charged,  that  the  defendant  did  knowingly 
harbour,  keep,  and  conceal,  and  knowingly  permit  and 
suffer  to  be  harboured,  kept,  and  concealed,  other  goods, 
to  wit,  &c.,  which  had  been  then  and  there  illegally  un- 
shipped, the  duties  of  customs  due  thereon  not  having 
been  first  paid  or  secured^  the  same  being  liable  to  the 
payment  of  duties,  he  the  defendant  well  knowing  that  the 
same  were  goods  that  had  been  illegally  unshipped  as 
aforesaid.     The  third  count  charged  that  the  defendant 
assisted  and  was  otherwise  concerned  in  the  unshipping  of 
other  goods,  to  wit,  &c.,  the  same  being  then  and  there 
goods  prohibited  to  be  imported  into  the  United  Kingdom, 
which  had  been  brought  beyond  the  seas,  and  imported 
into  the  United  Kingdom,  contrary  to  the  form  of  the 
statute,  &c.    The  fourth  count  charged  that  he  knowingly 
harboured,  &c.  goods  prohibited  to  bo  imported,  &c.,(as 
in  the  third  count).     There  were  four  other  counts,  charg- 
ing similar  acts  as  having  been  committed  on  the  ISth 
February,  1884.     The  defendant  pleaded  Not  guilty. 

At  the  trial  before  Lord  AbtngeVi  C.  B.,  at  the  Middle- 
sex Sittings  after  last  Hilary  Term,  the  following  facts 
were  proved  : — In  September,  18SS,  the  defendant,  who 
was  the  master  of  a  brig  called  the  Hope,  belonging  to  the 
port  of  Rye,  concerted  there  with  one  Moylan,  (who  ap- 
peared as  a  witness  for  the  Crown),  a  plan  for  smuggling 
foreign  tobacco  into  Ireland.  Moylan  was  to  give  the  de* 
fendant  550/.  for  the  voyage,  of  which  SOL  was  then  paid 
to  him  in  hand,  and  the  defendant  was  to  go  to  Hull,  to 
sail  from  thence  in  ballast,  ostensibly  for  Neath  in  Gla- 
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tnorganshire,  and  to  meet  off  Lowestoffe  a  cutter  from  &w^  ^  pum, 
Fluabing^  which  would  be  despatched  for  the  purpose  by     ^^......^.J.../ 

one  Minter,  Moylan's  agent  at  Flushing,  and  to  receive     Attormet- 
the  contraband  tobacco  on  board  from  the  cutter ;  then  to  v. 

proceed  to  Neath^  and  there  take  on  board  a  cargo  of 
culm,  to  be  laid  over  the  tobacco  for  the  purpose  of  con- 
cealing it,  and  then  to  take  the  cargo  of  tobacco  to  the 
port  of  Youghal.  The  defendant  accordingly  sailed  in 
the  Hope  to  Hull,  corresponded  with  Minter,  and  received 
on  board  from  a  Dutch  vessel,  on  the  high  seas,  S80  bales 
of  tobacco,  of  GOlbs.  each  bale,  and  concealed  them  under 
the  ballast :  sailed  to  Neath,  where  he  lay  nine  days,  and 
took  in  a  cargo  of  culm,  which  was  laid  over  the  tobacco, 
and  then  sailed  for  Youghal,  where  he  landed  the  tobacco 
on  the  ISth  February,  1834.  This  information  was  filed 
in  July,  1836. 

For  the  defendant  it  was  objected,  that  the  venue  ought 
to  have  been  laid  and  the  information  tried  in  Ireland, 
where,  it  was  contended,  the  only  act  of  unshipping  took 
place  which  fell  within  the  prohibition  of  the  statute  (a). 
The  Lord  Chief  Baron  reserved  the  point,  and  a  verdict 
having  been  found  for  the  Crown,  Jervis,  in  Easter  Term, 
obtained  a  rule  to  shew  cause  why  the  verdict  should  not 
be  set  aside  and  a  verdict  entered  for  the  defendant.  In 
Trinity  Term 

The  Solidtor^General,  {Tanered  and  Kaye  with  him), 
shewed  cause. — Either  the  defendant  is  liable  as  having 
knowingly  harboured  and  concealed  within  the  United 
Kingdom,  viz.  at  Neath,  the  tobacco  which  had  been  ille- 
gally unshipped  from  the  Dutch  vessel  into  bis  own,  or 
that  unshipping  was  in  itself  an  illegal  unshipping  within 
the  statute.  In  either  case  he  is  triable  in  England,  having 
been  concerned  in  such  illegal  unshipping  by  bis  transao- 

{a)  See  AUomey-General  ?.  Kenifiek,  2  M.  &  W.  715. 
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Sink,  ff^Um^  tions  with  the  witness  Moylan.    The  case  of  the  Attorm^Sh 
General  v.  Tomseii  (a)  is  expressly  in  point.    That 


decided  that  the  taking  on  board  contraband  goods  at  •e^ 
was  an  illegal  unsbipment.  (He  was  then  stopped  by  tb^ 
Court.) 

Jervis,  for  the  defendant.-*— The  question  U,  whether 
the  terms  of  the  statute  are  satisfied  by  an  unshipping  at 
aea  into  a  vessel  in  which  they  are  intended  to  be  run  intp 
the  United  Kingdom.    The  clause  in  question^  3  &  4 
Will  i,  c.  53»  s.  44,  enacts,  that  every  person  who  shall, 
either  in  the  United  Kingdom  or  in  the  Isle  of  Man.  asaiBt 
or  be  otherwise  concerned  in  the  unshipping  of  any  goodjB 
which  are  prohibited  to  be  importedi  ortieduiief/or  v>hich 
haee  not  been  paid  or  secured,  or  who  shall  knowingly 
harbour,  &c.,  any  goods  which  have  been  iiieigally  tu>> 
shipped  mihout  paymeni  of  duiiee^  or  any  goods  pro* 
hibited  to  be  imported,  &c.,  shall  be  liable  to  the  penalties 
therein  mentioned.    Now,  the  unshipping  on  the  high  seaa 
cannot  be  the  unshipping  contemplated  by  the  apt  of  Par- 
liament, because!  until  the  goods  arrive  at  their  port  pf 
discharge,  no  duties  are  payable  on  them;  and  the  act  ia 
directed  against  an  unshipment  without  payment  of  dutie^f 
the  duties  having  attached,  or  an  unshipment  of  goode 
prohibited  sub  modo,  because  packed  in  illegal  packagea^ 
but  which,  if  in  legal  packages,  would  be  then  liable  to 
duty.    But  the  counts  which  describe  the  goods  as  pro- 
hibited goods  go  further,  and  state  that  they  bad  been 
imported^    Now  the  going  into  Neath  merely  for  the  pur- 
pose of  better  securing  the  contraband  cargo — a  purpose 
unconnected  with  the  landing  of  the  goods — was  not  an 
importation.     Lord  Hale  says  (6) :   *'  The  duty  is  not  due 
only  by  the  coming  of  a  ship  into  an  English  port ;  for  so 
be  might  do  for  safeguard,  or  to  stay  for  a  wind,  and  toiihQVi 

(a)  2  C.  M.  ^  R.  170.  Custoqas,  s.  20 1  Hfffy.  Law  Tr. 

{h)   Treatise   concerning   the     216. 
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(my  imimUiom  of  merchandize  f  aad  the  cuatoms  are  due  ^^^/''^ 
only  from  such  goods  as  are  imported  for  merchandize."       >     ^    >^ 
Tbe  junr  could  never  have  doubted  that  there  was  do  in-     ATToaMBv 
lention  to  insfiort  the  goods  into  Neath.    The  case  of  the  i^ 

AUormey^Genend  v,  Ttnmeett  is  distinguishable.  The  ar-  ^^^^' 
giUKent  there  waa  merely  that  there  was  a  ''  being  con- 
cerned in  the  unshipping"  vithin  the  United  Kingdom^ 
and  the  point  as  to  the  description  of  the  goods,  vhether 
tliey  were  ^  Uable  to  the  dutiea**  when  unshippedg  was  not 
taken.  The  aeventh  count  of  the  present  information 
diflen  aleo  from  the  first  count  of  the  ioformation  in  that 
caa^  in  alleging  that  the  goods  had  been  imported^  [Air 
dereon,  B«— What  objection  is  there  to  the  nxth  count?] 
It  contemplates  an  unahipping  in  the  United  Kingdom,  the 
duty  having  attached.  It  would  be  perfiscdy  legal  to  un- 
ship the  goods  off  the  coast  of  Holland;  the  dutiea  could 
noi  be  there  paid  or  aecuied.  The  count  clearly  refera 
to  a  harbouring  of  the  jpiods  after  they  had  been  illegally 


The  Solieiior-Generalin  reply <.— The  sixth  count  meets 
the  case  fully.  It  is  for  harbouring,  in  the  United  King- 
dom, tobacco  liable  to  the  payment  of  duties  which  bad 
been  illegally  unshipped,  the  duties  not  having  been  first 
paid  or  secured.  [Lord  Jbinger,  Q.  B. — The  question  is^ 
does  not  that  mean  first  paid  or  secured  before  the  UD*' 
shipping  ?J  No — before  the  harbouring,  the  offence 
charged.  Again,  the  construction  put  by  the  other  aide 
on  the  word  "  imported,*'  in  the  seventh  and  eij^hth  counts, 
is  absurd*  It  cannot  mean  imported  for  consumptmn, 
vnder  circumstances  which  rendered  duty  payable,  because 
the  goods  are  alleged  to  be  prohibited  from  importation. 
[Alderaon^  B. — The  counts  are  perfectly  good  without  the 
averment  that  the  goods  had  been  imported ;  the  statute 
ia  only  directed  against  unshipping  or  harbouring  goods 
prohibited  to  be  imported*] 

Cur.  adv.  vult. 


12  Cases  ik  the  EitCHEaufilt, 

Btdk.  qf  PkoM,      The  judgment  of  the  court  was  now  delivered  by 

Lord  Abinqer^C.  B.— The  third  count  of  this  informa- 
tion charges  the  defendant  with  penalties  of  treble  the 
value  of  a  quantity  of  foreign  tobacco,  which  it  is  alleged 
he  was,  at  Ratcliffci  in  the  county  of  Middlesex,  concerned 
in  unshipping,  the  same  being  goods  prohibited  to  be  im- 
ported into  the  United  Kingdom. 

The  facts  of  the  case  are  these : — The  defendant  was 
master  of  a  vessel  called  the  Hope,  belonging  to  the  port 
of  Rye.  At  Rye,  and  also  in  London,  he  held  consulta- 
tions with  a  witness  of  the  name  of  Moylan,  with  whom 
he  agreed,  in  consideration  of  receiving  550/.,  part  of 
which,  50/.,  was  paid  in  hand,  to  take  his  vessel  to  Hull, 
to  correspond  from  thence  with  a  person  of  the  name  of 
Minter,  at  Flushing,  then  to  take  his  vessel  near  to  the 
coast  of  Holland,  and  to  receive  from  a  vessel  which 
Minter  was  to  dispatch  for  that  purpose,  a  number  of 
bales  of  tobacco ;  then  to  proceed  to  Neath,  in  Glamor- 
ganshire, to  receive  on  board  a  cargo  of  culm,  which  was 
to  be  laid  over  the  tobacco,  for  the  purpose  of  concealing 
it,  and  then  to  take  the  cargo  of  tobacco,  in  that  vessel,  to 
Youghal,  in  Ireland. 

This  agreement  was  executed:  the  defendant  went  with 
his  vessel  to  Hull ;  he  wrote  to  Minter ;  he  then  sailed  in 
ballast,  ostensibly  for  Neath.  On  the  high  seas,  off*  the 
coast  of  Holland,  he  received  on  board  the  Hope,  from  a 
Dutch  vessel,  S30  bales  of  tobacco,  60  lb.  in  each  bale, 
and  concealed  them  under  the  ballast.  He  went  first  to 
Yarmouth  roads,  in  the  Isle  of  Wight,  where  the  vessel 
was  overhauled  by  revenue  oflScers,  who,  however,  did  not 
discover  the  tobacco :  from  thence  he  sailed  in  the  vessel 
to  the  port  of  Neath,  lay  there  a  considerable  time,  took 
in  a  cargo  of  culm,  placed  that  over  the  tobacco,  sailed  to 
Youghal,  in  Ireland,  and  there  he  landed  the  tobacco. 

It  has  been  objected  by  the  counsel  for  the  defendant. 


Catt. 
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that  the  only  act  of  unshipping  of  this  tobacco  was  in  Ire-  JS^*-  rf  ¥Um^ 
land,  where^  of  consequence,  the  information  ought  to  be  ^ 

tried ;  to  which  it  was  answered,  that  the  transhipping  it     Attokhbt- 
from  the  Dutch  vessel  to  the  Hope,  on  the  high  seas,  with  «. 

uitent  to  take  it  to  Neath,  and  afterwards  to  Youghal  in 
Ireland,  where  it  was  to  be  landed,  was  an  unshipping 
within  the  meaning  of  the  statute  of  6  Geo.  4,  cap.  108, 
8.  \& ;  and  that  the  defendant  was  concerned  in  England 
in  that  unshipping.  It  is  by  that  section  enacted, ''  that 
every  person  who  shall,  either  in  the  United  Kingdom  or 
the  Isle  of  Man,  assist  or  be  otherwise  concerned  in  the 
unshipping  of  any  goods  which  are  prohibited,  or  the 
duties  for  which  have  not  been  paid  or  secured,  shall  for- 
feit either  the  treble  value  thereof,  or  the  penalty  of  100/., 
at  the  election  of  the  commissioners  of  his  Majesty's  Cus- 
toms:** and  it  is  averred  in  the  information,  that  the  com- 
missioners of  the  customs  have  elected  to  proceed  for  the 
treble  value. 

The  tobacco  in  question  was  prohibited  to  be  imported, 
being  packed  in  bales  of  60  lbs.  each,  whereas  the  statute 
6  Geo.  4,  c.  107,  s.  62,  in  the  table,  prohibits  its  impor- 
tation unless  in  hogsheads,  casks,  chests,  or  cases,  weigh- 
ing 450  lbs. ;  if  from  the  East  Indies,  the  weight  required 
is  100  lbs. 

The  question  for  the  consideration  of  the  Court  is,  whe- 
ther the  defendant,  having,  at  Rye  and  in  London,  ar- 
ranged this  plan,  which  he  afterwards  executed  to  the 
very  letter,  has  or  has  not,  in  England,  been  concerned 
in  unshipping  goods  which  were  prohibited,  which  were 
intended  to  be,  and  which  were,  brought  by  him  into  the 
United  Kingdom ;  first  into  Neath,  in  Glamorganshire,  and 
afterwards  into  the  port  of  Youghal,  in  Ireland,  where 
they  were  actually  landed  by  the  defendant  himself. 

The  act  of  parliament  has  not  required  that  the  unship- 
ping should  be  within  the  United  Kingdom.    The  offence 
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£rdb.  y  Pk^t  consists  in  being,  within  the  United  Kingdom^  conoertied 

^   i^'^     in  the  unshipping. 

Attobhey-  The  case  of  The  Aitorneff^Gtnerml  v«  TomsM,  which  was 
Qeheeal  j^^id^  j  i^  (hjg  court  in  Easter  Term,  1886»  invoWed  tbie 
Catt.  y^ry  queslioiu  fat  that  case,  the  defendant,  at  Dover,  liired 
a  Dover  hoy,  to  meet^in  her  voyage  to  London,  a  boat  from 
the  French  coast,  with  a  cargo  of  foreign  silks,  which  she 
was  to  receive  on  board  the  hoy,  and  convey  to  London, 
concealed  under  the  ballast.  The  Dover  hoy  did  meet 
that  boat  accordingly,  about  two  miles  from  the  shore, 
within  limits  which  commissioners  appointed  under  tho 
statute  18  fc  14  Car.  2,  cap.  11,  had  assigned  to  the 
port  of  Dover :  she  received  the  silks  from  that  vessely 
and  brought  them  into  the  port  of  London,  where  they 
were  discovered  and  seized.  The  Court  decided,  thai 
the  defendant,  having  made  this  arrangement  at  Dover, 
was  concerned  in  the  unshipping,  and  that  this  unship* 
ping  from  the  French  boat  to  the  hoy,  with  a  view  to  their 
being  laid  on  land,  was  an  illegal  unshipment  within  the 
meaning  of  this  act  of  Parliament,  without  any  reference 
to  the  limits  of  the  port  of  Dover.  And  the  Court  seea 
no  reason  to  differ  from  that  judgment. 

The  principle  in  this  case  is  the  same ;  whether  the  un« 
shipping  be  from  a  small  to  a  large  vessel,  or  from  a  large 
to  a  small  vessel,  or  from  a  vessel  into  the  sea,  which,  in 
the  case  of  tubs  of  liquor,  is  of  frequent  occurrence,  cannot 
make  any  difference.  Whether  the  unshipping  be  within 
two  miles  of  the  English  coast,  or  whether  it  be  within 
two  miles  of  the  coast  of  Holland,  cannot  make  any  dif^ 
ference.  In  either  case,  the  act  is  on  the  high  seas,  and 
without  the  limits  of  any  English  county.  We  are  there- 
fore of  opinion,  that  the  unshipping  in  this  case  was  an 
unshipping  within  the  meaning  of  the  act  of  parliament, 
and  this  rule  must  be  discharged. 

Rule  discharged. 
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Bed.  ^  Pktu, 
1837. 

Brucb  v.  Wait  and  Another. 

^  ROVER  for  oats.     Pleas — ^first^  not  guilty ;  secondly,  c,  a  mercbaiit 
that  the  goods  in  the  declaration  mentioned  were  not,  nor  hadbclm hiihe 


I  any  part  thereof,  the  property  of  the  plaintiff;  thirdly,  ^•w;  of  con- 
a   plea  Justifying  the  detention  of  the  goods  under  aof^ntoB., 
foreign  attachment  issued  out  of  the  Tolzey  Court  at  BHitoi)  who'  ° 
Bristol,  at  the  suit  of  the  defendants,  against  one  John  ^^^~  ■~™' 
Coombe,  for  a  debt  of  550/.,  and  delivered  to  R.  P.,  one  biiiaon  the  fidth 
of  the  officers  of  the  said  Court,  to  be  executed;  and  al-  iignmenti."c. 
leging  that  Coombe  had  delivered  the  goods  in  the  decla-  ]|l^^^t'he 
ration  mentioned  to  one  James  Harris,  to  be  sold  by  him  V^  ^^^  ^ 

•Qip  hioi  a  carco 

as  the  agent  of  and  for  the  use  of  Coombe,  and  that  Har-  ofoati,  aod 
ria  afterwards,  and  before  the  said  time  when,  &c.,  deli-  drawD%^him 
▼ered  the  said  goods,  the  same  being  the  proper  goods  '^'h^^^  u''' 
of  Coombe,  and  being  and  remaining  within  the  jurisdic-  it,  and  desiring 
tion  of  the  said  Court,  to  the  plaintiff,  to  hold  them  as  inturanoe  on 
the  servant  of  him  the  said  Harris,  and  until  the  said  goods  c.*,^mhted  the 
should  be  sold  and  disposed  of  Tor  the  use  of  Coombe  as  ^^^  ^  B-*  ^^^ 
aforesaid ;  whereupon  afterwards,  and  whilst  the  said  writ  Before  the 
of  attachment  was  in  full  force,  and  whilst  the  said  goods,  cTuopped  pay- 
so  being  the  goods  of  Coombe,  remained  and  continued  ™^°''  and  he 
in  the  possession  of  the  plaintiff  for  the  purpose  aforesaid,  bill  of  lading, 
to  wit,  at  the  said  time  when,  &c.,  and  whilst  the  said  blank,  to  P., 
goods  were  within  the  jurisdiction  aforesaid,  tlie  said  R.P.,  H^Briltot  Mt 
as  such  officer  of  the  said  Court,  under  and  by  virtue  of  the  informing  him 

"^  of  hii  engage* 

said  writ,  and  within  the  jurisdiction  aforesaid,  attached  the  ment  with  B. 

said  Coombe  by  his  goods,  by  seizing  and  taking  the  said  ^i  aniyed,  P., 

goods,  and  carried  them  away  to  a  place  of  safe  custody  ^nJ|Jj,i^]JJ^ 

within  the  jurisdiction  aforesaid,  and  there  detained  them  traotmitted  the 

-  iT        .  /•«  .1        .  «iAii         .1        bill  of  lading 

under  and  by  virtue  of  the  said  wnt,  as  he  lawfully  might,  to  b.,  desiring 
&c.;  which  are  the  said  supposed  trespasses,  &c.  him.^B!^p2d 

the  freight,  and 
took  pOMctslta  of  Che  cargo,  as  a  security  for  his  own  claim  on  C,  and  it  was  afterwards  taken  out 
flf  his  peemriwn  hjr  the  defendanu,  who  also  were  credltora  of  C.|  under  a  ftweign  attachment  against 
C  oat  of  the  Tolsey  Court  of  Bristol  :~iftfM,  that  B.  had  not  such  a  property  In  the  goods  as  to 
'Bi  IS  mdoliiia  trover  agsinsc  the  defeadanta. 
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AreA.  rf  PUm,      Replication  to  the  last  plea,  that  before  the  issuing  of  the 
^    attachment  therein  mentioned,  to  wit,  on  the  80th   De- 

IT  '  ' 

Bkuce        cember,  I8S6,  it  was  agreed  by  and  between  the  said  John 
Wait.        Coombe  and  the  plaintiff,  that  Coombe  should  cause  the 
said  goods  to  be  shipped  at  Waterfordi  in  Ireland,   for 
the  port  of  Bristol,  and  would  on  the  arrival  of  the  goods 
in  the  port  of  Bristol  cause  the  same  to  be  delivered  to 
the  plaintiff,  to  be  sold  by  him  on  account  of  him,  Coombe, 
and  that  the  plaintiff  should  cause  an  insurance  to  be  ef- 
fected upon  the  goods  from  the  port  of  Waterford  to  the 
port  of  Bristol,  and  should  pay  the  freight  on  account  of 
Coombe,  and  should  accept  a  bill  of  exchange  to  be  drawn 
upon  him  by  Coombe  for  550^  on  account  of  the  said 
goods ;  and  that  the  plaintiff  should  hold  the  goods  when 
they  should  so  have  been  delivered  to  him,  and  the  proceeds 
thereof,  after  deducting  the  commission  and  charges  there** 
on,  as  a  security  and  fund  out  of  which  the  plaintiff  might 
be  repaid  all  monies  expended  by  him  in  effecting  such 
insurance  and  in  paying  such  freight  and  acceptance.  The 
plaintiff  then  averred,  that  Coombe,  in  pursuance  of  the 
agreement,   and   before  the  issuing  of  the  attachment^ 
caused  the  goods  to  be  shipped  at  Waterford  for  Bristol, 
that  the  plaintiff  caused  the  insurance  to  be  effected,  ac» 
cepted  a  bill  drawn  on  him  by  Coombe  f^r  550/.,  on  ac- 
count of  the  goods;  that  Coombe  did  cause  the  goods  to 
be  delivered  to  the  plaintiff  at  Bristol,  whereupon  the 
plaintiff  paid  the  freight,  amounting  to  30/.  S«.  lOc/.,  and 
received  and  took  the  goods  into  his  possession,  under  the 
agreement  and   for  the  purpose  therein  expressed,  and 
retained  the  same  until  the  conversion  complained  of;  and 
that  he  paid  the  bill  of  exchange  for  550/.  when  due,  vir. 
on  the  23rd  of  February.  1837.     Verification. 

Rejoinder,  that  Coombe  did  not,  in  pursuance  of  the 
alleged  agreement  in  the  replication  mentioned,  cause  the 
goods  or  any  part  thereof  to  be  shipped,  nor  did  he  cause 
the  goods  or  any  part  thereof  to  be  delivered  to  the  plain- 
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tiff,  in  manner  and  fonn  as  in  the  replication  alleged:  on  ^^\^^^^^* 

!_•     1      •  •     •  1  loo/. 

which  issue  was  joined.  ^      ^     j 

At  the  trial  before  Tindal^  C.  J.,  at  the  last  Brbtol  as-  Bbdci 
rises,  the  facts  appeared  to  be  as  follows: — Coombey  a  Wait. 
corn-merchant  at  Waterford,  had  been  in  the  habit  of 
consigning  cargoes  of  grain,  ftc,  to  Bruce,  who  carried 
on  business  in  Bristol  as  a  corn  and  provision  merchant 
and  commission  agent,  for  sale  on  commission ;  and  Bruce 
had  been  in  the  habit  of  accepting  bills  on  the  faith  of 
such  cargoes.  On  the  12th  of  December,  18S6,  Coombe 
wrote  to  Bruce  as  follows :  *'  I  note  your  market  continues 
bare  of  good  oats,  of  which  I  will  ship  you  a  cargo  per 
first  opportunity.  •  •  •  Should  prices  decline  during  the 
week,  I  may  probably  draw  on  your  house  again  in  anti- 
cipation, for  500/.  or  600/."  On  the  20th  of  December, 
Coombe  wrote  again  to  Bruce :  ''  Conformably  with  the 
intimation  given  in  my  last,  I  have  again  valued  on  your 
house  for  550/L  in  anticipation,  at  two  months'  date.  Some 
coal-laden  vessels  are  now  arriving,  and  I  hope  a  few  days 
may  enable  me  to  procure  freight  for  a  cargo  of  good  oats, 
and  which,  from  the  tenor  of  your  letter,  I  infer  you  will 
wish  to  have  at  Bristol  rather  than  Gloucester.'^  A  bill 
of  exchange  for  650/.  was  accordingly  inclosed  in  this  let- 
ter, which  Bruce,  on  the  27th,  accepted  and  returned  to 
Coombe.  On  the  5th  of  January  Coombe  wrote  again  to 
Bruce  as  follows :  ''  After  a  long  and  determined  struggle 
against  our  ship-brokers  and  high  freight,  I  have  at  length 
sncceeded  in  effecting  a  small  reduction  of  &•  per  ton. 
And  on  receipt  hereof  I  will  thank  you  to  insure  600/.  on 
oats,  per  Blenheim,  A.  1,  of  Waterford,  D.  Doody,  mas- 
ter, from  hence  to  Bristol.  I  believe  the  vessel  will  be 
ready  to  commence  loading  in  a  day  or  two."  On  the  ISth 
of  January  he  wrote :  ''  About  400  barrels  of  the  oats  are 
already  on  board,  and  I  hope  to  complete  the  shipment 
to-morrow  or  Monday  next.**  On  the  28rd  Coombe  wrote 
to  Bruce,  informing  him  that  he  was  under  the  necessity 
▼OL.  III.  c  M.  w. 
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Xxek.  jof^batt  of  suspending  his  payments:  and,  on  the  same  day,  he 
sent  the  bill  of  lading  of  the  oats^  signed  by  Doody,  the 
master  of  the  Blenheim,  and  indorsed  by  Coombe  in  blank, 
to  Mr.  James  Harris,  a  corn-mercliant  in  Bristol,  inclosed 
in  a  letter  in  which  he  stated  that  the  vessel  was  ready  for 
sea,  and  desired  Harris  to  sell  the  oats  for  his  (Coombe's) 
account  on  their  arrival,  but  gave  him  no  intimation  of  bis 
previous  engagement  with  Bruce,  or  of  the  embarrassed 
state  of  his  affairs.  Harris,  immediately  on  receiving  the 
bill  of  lading,  sent  it  to  Bruce, requesting  him  to  act  for  him 
in  the  business.  On  the  arrival  of  the  vessel  at  Bristol, 
the  Slst  January,  Bruce  took  possession  of  the  cargo^  and 
paid  the  freight.  The  defendants,  Messrs.  Wait  and 
James,  who  were  creditors  of  Coombe,  also  claimed  to 
take  the  cargo  under  the  foreign  attachment  stated  in  the 
pleadings,  and  subsequently  the  oiRcer  of  the  Court  came 
on  board  the  vessel,  took  possession  of  the  cargo,  and 
delivered  it  over  to  the  defendants. 

On  this  evidence,  the  Lord  Chief  Justice  was  of  opinion 
that  the  plaintiff  had  made  out  no  right  of  possession,  and 
aecordingly  directed  a  nonsuit. 

Erie  now  moved  for  a  new  trial. — The  questions  in  the 
cause  are,  first,  whether  there  was  an  appropriation  of  the 
oats  by  Coombe  to  the  plaintiff;  secondly,  if  not,  whether 
he  had  sufficient  possession  through  Harris  to  maintain 
the  action.  It  is  submitted  that,  there  having  been  a 
specific  notice  given  by  Coombe  that  this  particular  cargo 
was  shipped  to  Bruce  as  consignee,  and  he  having  on  the 
faith  of  that  notice  accepted  a  bill  on  account  of  the  cargo, 
and  so  given  value  for  it  to  the  consignor,  the  property 
passed  to  the  plaintiff,  without  reference  to  the  transfer  of 
the  bill  of  lading.  In  Fisher  y.MiUer  {a),  where  A.  con- 
signed a  cargo  for  sale  to  B.,  B.  being  in  correspond- 

(a)  1  Bing.  150. 
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e&ce  and  connected  with  the  house  of  C,  who  had  ad-  ^***:^j'*'^' 
vanced  money  to  A.  on  an  engagement  that  the  proceeds     v^...,.^.J.^ 
of  the  cargo  should  be  remitted  by  B.  to  A.  through  C's        Beuo 
hands,  so  as  to  constitute  a  security  for  the  money  ad-        wht. 
vanced  by  C. ;  and  A.  wrote  to  B.,  informing  him  that  the 
cargo  was  noi  responsible  for  C/s advances;  notwithstand- 
ing which  B.  remitted  the  proceeds  to  C,  who  retained 
them  to  cover  his  advances :  it  was  held,  in  an  action  for 
the  amount  by  A.'s  assignees  against  B.,  that  the  jury 
were  warranted  in  considering  A.*s  engagement  as  an  ap- 
propriation of  the  cargo,  which  he  could  not  rescind.     In 
HaUle  V.  Smith  (a),  where  B.,  at  Liverpool,  being  de- 
airous  of  drawing  on  S.  &  Co.'s  banking-house  in  London, 
agreed,  as  a  security,  to  consign  goods  to  a  mercantile  house 
trading  under  the  firm  of  S.  &  A«,  but  consisting  of  the 
asme  partners  as  the  banking  firm ;   and  accordingly  re- 
mitted the  invoice  of  a  cargo  and  the  bill  of  lading  indorsed 
in  blank  to  S.  &  A.,  but  the  cargo  was  prevented  by  an 
embargo  from  leaving  Liverpool,  and  B.  became  bankrupt, 
and  the  cargo  was  delivered  by  the  captain  of  the  vessel 
to  his  assignees :   it  was  held  that  S.  &  A.  might  main- 
tain trover  for  it  against  the  captain.     The  transfer  of  the 
bill  of  lading,  thereforCi  is  clearly  not  the  only  mode  of 
passing  the  property  in  a  consignment.     [Lord  Abtnger^ 
C.  B. — While  the  cargo  is  on  board  the  ship,   the  only 
mode  of  delivery  is  by  the  bill  of  lading,  unless  the  parties 
expressly  stipulate  to  the  contrary.]     This  case  may  be 
considered  as  if  the  bill  of  lading  had  remained  in  Coombe*s 
hands.      [Lord  Abtnger^  C.  B. — Not  having  transmitted 
the  bill  of  lading,  the  question  is,  whether  he  might  not 
deliver  the  cargo  to  whomsoever  he  pleased.  It  is  plain  his 
intention  was  that  Bruce  should  not  get  it.] 

At  all  events,  Bruce  was  entitled  to  the  possession  by 
the  delivery  from  Harris.  Coombe  treats  Harris  as  his 
factor,  and  Harris  puts  Bruce  in  his  place  as  such.    The 

(a)  I  Bos.  &  P.  563. 
c2 
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Exeh.  qf  PUat,  property  passes  from  Coombe  to  Harris,  and  from  Harris 
lawfully  to  Bruce,  he  liaving  at  that  time  an  equitable  claim 
on  the  goods.  Under  these  circumstancesi  Bruce,  as  such 
factor,  has  a  special  property  as  against  third  parlies : 
Nathan  v.  Giles  (6).  [Lord  Abinger,  C.  B, — Bruce  is  no 
factor  of  Coombe's;  he  is  only  the  agent  of  a  factor.} 

Lord  Abinger,  C.  B. — I  think  the  learned  Chief 
Justice  was  quite  correct  in  directing  a  nonsuit.  There  is 
DO  colour  to  say  there  was  any  transfer  of  property  to  the 
plaintiff.  Coombe  committed  something  like  a  fraud  in 
not  performing  his  engagement  with  Bruce;  then 
Bruce  attempts  to  turn  the  tables  on  him  by  retaining  the 
goods,  when  he  had  no  right  to  take  them,  or  at  least  to 
keep  possession  of  them  as  against  Coombe. 

Parke,  B. — I  am  entirely  of  the  same  opinion.  I  think 
it  is  clear  that  there  was  no  appropriation  of  the  goods,  so 
as  to  constitute  a  property  in  Bruce,  before  the  bill  of 
lading  was  sent :  the  property  would  therefore  remain  in 
the  consignor.  The  transaction  between  Coombe  and  thie 
plaintiff  rested  merely  in  agreement,  and  no  property  was 
transferred  independently  of  the  subsequent  transactions, 
when  the  goods  were  placed  in  his  hands  for  sale.  As  to 
that  part  of  the  case,  if  Coombe  had  authorized  Harris  io 
employ  a  broker  for  the  sale  of  the  goods,  the  argument 
for  the  plaintiff  might  apply,  and  that,  although  the 
parties  did  not  intend  that  the  particular  broker  employed 
should  have  a  lien.  But  Coombe  does  not  so  authorise 
Harris  :  the  goods,  therefore,  were  in  the  hands  of  the 
plaintiff  as  the  agent  of  Harris  only,  not  of  Coombe,  and 
he  had,  consequently,  no  lien. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

(a)  STaunt.  658 1  1  Marsb.  226. 
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Efclu  of  PUOM, 

1837. 
Bruce  v.  Wait  and  Another.  '      ^^      ' 

JmANNING  obtained  a  rule  to  shew  cause  why  an  w.  sued  out 
attachment  should  not  issue  against  Sir  Charles  Wetherell,  coln  o/^bS- 
as  judge  of  the  Tolaey  Court  at  Bristol,  for  refusing  to  ^J^J  ^'^^  ^^ 
receiTC  a  writ  of  certiorari  sued  out  in  this  case,  under  the  meat  against 

M  II      .         .  ^  C,  and  seised 

foUowuig  Circumstances : —  goods  of  his 

The  goods  mentioned  in   the  preceding  case   having  JJ|jf|*J^|J^    1^ 
been  attached  by  the  officer  of  the  Tolzey  Court,  as  tamed  on  Uie 
therein  stated,  and  he  having  (on  the   14th  February)  Ontheirth'^* 
«o  returned  the  writ,  the  plaintiff  Bruce,  on  the   17th  Jp^ert^"*" 
February,  according  to  the  custom  of  the  Court,  filed  a  ^J|^°>  ^* 
claim  of  property,  alleging  the  oats  to  be  his,  and  praying  and  praying 
judgment,  and  a  return  of  the  goods.    To  this  Wait  and  ui«ii!™To  this 
Jamea  replied,  on  the  10th  April,  that  the  property  in  the  ^"^^^^^ 
£Oods,  at  the  time  of  the  attachment,  was  in  Coombe,  and  alleging  that 
not  in  Bruce,  and  concluded  to  the  country ;  and  having  wu^ro^ui 
added  the  similiter,  the  cause  was  entered  in  the  issue  ^uding^to  the' 
book  for  trial  on  the  11th  May.     On  the  12th  July,  being  country;  and 

^  J'  o  added  thesiml- 

the  first  Court  afterwards  held,  Bnice*s  attorney  produced  liter.   On  the 
a  certiorari  from  the  Court  of  Exchequer,  to  remove  the  iJi?wM*eniered 
auit  then  pending  in  the  Tolzey  Court,  under  the  title  of  l^JV""?!, 
Wmt  and  JameM^  plaintiffs,  Coombe^  defendant,  and  Bruce^  uid  it  cane  on 
chumant;  but  Sir  C.  Wetherell,  the  Recorder  of  Bristol,  iJth"  uiy? 
then  sitting  as  judge  of  the  Tolaey  Court,  refused  to  allow  J^^J  ^•^^°- 
the  certiorari,  on  the  ground  that,  by  the  stat.  21  J.  1,  tiorari,  sued  out 
C.  S3,  8. 2(a),  It  ought  to  have  been  sued  out  before  issue  ordinary  way, 

in  this  Court, 
to  remove  the  auit  then  pending  in  the  Tolicy  Court  "  under  the  title  of  W.  plaintiff,  C.  defen- 
dant, and  B.  cUimant:" — Held,  on  a  motion  for  an  attachment  against  the  Judge  of  the  Tolsey 
Coort  for  Riiiiliig  to  receive  thia  oertiorsri,  that  B.  was  not  entitled  to  sue  It  out,  under  the  slat. 
91Jac.l,e.33,s.2. 

(a)  Wluch  enacts,  that  no  writ  or  courts  of  record  within  any 

of  certiorari,  &c.  to  be  sued  oat  city,  liberty,  town  corporate,  or 

to  stay  or  remofe  any  action,  bill,  jurisdiction,  shall  be  received  or 

plaint,  or  cause  brought,  com-  allowed  by  the  steward  or  stew 

meaced,  or  depending  in  any  court  ards,  judge  or  judges,  officer  or 
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Bxeh,  ofPkat,  joined.  The  issue  was  then  called  on  for  trial.  Bruce*s 
attorney  protested  against  any  proceedings  being  taken  in 
it,  but  the  learned  judge  decided  to  proceed^  and  a  verdict 
was  taken  for  the  plaintiffs  Wait  and  James,  without  any 
evidence  having  been  adduced  on  either  side.  It  appeared 
also  that  no  summons  had  been  issued  to  the  plaintiff  pre^ 
viously  to  the  issuing  of  the  attachment  out  of  the  Tolsey 
Court,  and  the  affidavits  on  either  side  were  contradictory 
as  to  whether  it  was  the  practice  of  the  Court  first  to  issue 
a  summons. 

Kelly  shewed  cause. — ^The  learned  Recorder  having 
ruled  that  issue  was  joined  according  to  the  practice  of 
the  Court  below,  and  that  the  certiorari  was  too  late,  this 
Court  will  decide  upon  the  practice  of  the  Court  below, 
as  it  was  ruled  by  the  judge  of  that  Courts  Suppose  the 
question  were,  what  amounted  to  a  sufficient  joining  of 
issue  in  this  Court — this  Court  would  be  the  sole  judges 
on  that  question.  So  it  was  here,  first  and  originally,  a 
question  for  the  judge  of  the  Court  below ;  and  he  is  ready 
to  certify  that  there  was  a  joining  of  issue  in  the  original 
cause,  according  to  the  practice  of  his  Court.  A  Court  of 
Error  cannot  inquire  into  or  reverse  the  practice  of  the 
Court  below.  [Parke,  B. — There  is  no  custom  to  receive 
a  certificate  of  the  Recorder  of  Bristol,  as  there  is  of  the 
Recorder  of  London ;  we  must  therefore,  if  necessary,  be 
satisfied  of  the  practice  in  the  ordinary  way,  by  affidavit, 
which  need  not  be  made  by  the  Recorder,  but  may  be 
made  by  an  officer  of  the  Court.] 


officers  of  the  court  or  courts  bg  in  any  8uch  court  of  record, 

whereia  or  to  whom  any  such  writ  &c.,  having  power  to  hold  sach 

shall  be  directed  and  delivered,  plea»  so  as  the  said  issue  or  de- 

&c.,  except  that  the  said  writ  be  murrer  be  not  Joined  within  six 

delivered  to  the  steivard,  &c.,  be-  weeks  next  after  the  arrest  or  ap- 

fore  issue  or  demurrer  joined  in  pearanc^  of  the  defendant  or  defen- 

the  said  cause  or  causes  so  depend-  dants  in  such  action  or  suit. 
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The  certiorari  was  too  late.  There  having  been  no  *w*.  ^Piww, 
arrest  here,  but  an  attachment  of  the  person  of  Coombe, 
the  original  defendant,  by  bis  goods,  the  period  of  six 
weeks  limited  by  the  statute  ought  to  be  computed  from 
the  return  of  the  attachment ;  or,  at  all  events,  the  claim 
of  property  filed  by  Bruce  was  an  appearance  within  the 
statute ;  and  issue  was  not  joined  until  more  than  six  weeks 
from  that  date.  But  the  certiorari  cannot  lie  at  all  at  the 
suit  of  this  claimant,  because,  when  the  plaint  is  removedi 
there  is  no  process  whereby  this  Court  can  direct  the  issue 
to  be  tried  anew.  He  is  in  this  dilemma — either  the  cer- 
tiorari was  improperly  obtained  by  him,  not  being  a  party 
in  the  suit,  or  else  it  was  obtained  in  the  collateral  cause, 
in  which  issue  has  certainly  been  joined.  Mr.  Tidd 
says  (a),  "  In  the  case  of  a  customary  proceeding  by 
foreign  attachment,  if  the  defendant  cannot  find  bail  below, 
ke  may  sue  out  a  certiorari,  and  upon  putting  in  bail  in  the 
Coart  above,  the  cause  shall  go  on  there.*'  By  what  pro- 
cess can  this  Court  inquire  whether  the  property  is  in  the 
defendant  or  in  a  third  party,  between  whom  and  the 
plaintiff  there  is  no  privity  ?  In  Cross  v.  Smiih  (6),  Holt, 
C.  J.,  says  expressly,  that  in  the  case  of  an  exempt  juris- 
diction, nobody  can  have  a  certiorari  but  the  defendant. 
[Parke,  B. — ^What  could  this  Court  do  with  the  goods? 
tiiey  are  in  the  possession  of  the  inferior  jurisdiction.]  The 
order  of  this  Court  would  not  legalize  its  officer  in  taking 
possession  of  them ;  but  even  if  the  goods  or  the  proceeds 
of  them  were  brought  into  this  Court,  how  could  the 
daim  of  property  be  tried  t  No  jury  process  could  issue 
Irat  on  regular  and  good  pleadings  on  either  side,  and 
issue  joined  thereon.  [Parke^  B. — ^A  certiorari  does  not 
remove  the  cause  in  the  state  in  which  it  then  is,  but  the 
parties  must  begin  de  novo.  How  are  they  to  begin  here  ? 

(a)  Tidd.  Pr.  399,  9th  edit  (6)  2  Lord  Raym.  837. 


24  CASES  IN  THE  KXCHEaUBBi 

Exeh.  9f  PUoi,  AldersoH,  B. — As  soon  as  the  cause  was  removed j  -the 
^    claimant  would  be  out  of  Court.] 
Bruce 
Wait.  ^^^  Court  here  called  on 

Manning  to  support  the  rule. — It  is  laid  down  in  I  Roll. 
Abr.  395,  and  4  Vin.  Abr.  Certiorari,  c.  1,  that  "  where 
the  Court  which  awards  the  certiorari  cannot  hold  plea 
upon  the  record  itself,  there  only  a  tenor  shall  be  certified^ 
because  otherwise,  if  the  record  itself  should  be  removed « 
there  would  be  a  failure  of  right  afterwards."    That  is  an 
answer  to  the  last   argument  urged  on  the  other  side* 
[Parke,  B. — Does  not  that  apply  to  the  case  of  a  certiorari 
where  the  record  is  brought  up  for  evidence  ?     The  rule 
is,  that  on  a  certiorari  removing  the  cause,  the  parties 
must  begin  de  novo  :  the  defendant  appears  in  the  Court 
above.]    There  is  here  a  failure  of  justice  unless  the  cause 
be  removeable,  because  there  is  no  complete  judgment 
against  Coombe ;  therefore  there  can  be  no  writ  of  error; 
Dr.  GroenvelCs  case  (a).    A  certiorari  lies  to  every  Court 
of  record,  whether  it  holds  pleas  according  to  the  course 
of  the  common  law,  or  under  a  statutory  establishment. 
The  certiorari  ought  to  have  issued  to  enable  this  Court 
to  inspect  the  record,  and  see  whether,  according  to  the 
proper  practice  of  the  Court  below,  issue  was  joined. 
[Parke,  B. — You  did  not  ask  for  the  certiorari  on  that 
ground ;  if  so,  you  ought  to  have  pointed  out  some  flaw  in 
the  proceedings  or  defect  in  the  record.    This  certiorari 
was  obtained  entirely  ex  parte.]    The  appearance  men* 
tioned  in  the  statute  of  James  clearly  means  an  appear* 
ance  on  summons,  without  arrest.     It  cannot  be  said  that 
Coombe  is  precluded  by  the  issue  joined  between  Bruce 
and  Wait  from  removing  the  cause :  and  it  cannot  be  re- 
movable by  one  party   and  not  by  another.     FisAer  v. 

(a)  I  Lord  Rsym.  469. 
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£aife  (a)t  and  M* Daniel  v.  Hughes  ljb\  are  authorities  to  Exch.  of  pittu, 
shew  that  a  custom  to  issue  a  foreign  attachment  without 
a  previous  summons  to  the  creditors  of  the  garnishee,  is 
bad.     If,  therefore,  the  record  were  before  the  Court,  there 
would  appear  to  be  erron 


PsR  Curiam*— The  rule  must  be  discharged  with  costs. 

Rule  discharged. 


(a)  d  M^s.  297;  2  W.  Bla.  8d4. 


{h)  3  East,  367. 


Farrc.  Ward* 

Assumpsit  for  the  price  of  cattle  sold  and  delivered 
by  the  plaintiff  to  the  defendant.  The  defendant  pleaded 
several  pleas,  of  which  the  only  one  which  became  material 
waB|  that  in  pursuance  of  an  agreement  to  that  effect  be- 
tipeen  him  and  the  plaintiff^  he  had  paid  for  the  cattle  by 
a  bill,  which  the  plaintiff  had  accepted  in  satisfaction. 

At  the  trial  before  Gurney^  B.,  at  the  last  Carmarthen 
Aasisesi  it  appeared  that  in  1835  the  plaintiff  sold  the  de«- 
iendant  certain  cattle  for  25S/. ;  the  defendant  paid  32/. 
down,  and  it  was  agreed  between  them  that  for  the  remaiiv- 
ing  SdO/.  he  should  accept  a  bill  at  two  months.  He  did 
accept  the  bill  accordingly,  and  transmitted  it  by  post  to 
the  plaintiff;  and  the  question  in  the  cause  was,  whether 
it  ever  came  into  the  plaintiff's  possession,  or  whether  it 
was  not  abstracted  by  one  Jenkins  from  the  post-oj£ce. 
The  JU17  found  that  it  was  so  abstracted,  and  the  learned 
Judge  ruling,  that,  as  by  the  agreement  the  cattle  were  to 
be  paid  for  by  a  bill,  the  plaintiff  was  entitled  to  interest 
on  the  price  from  the  date  when  the  bill  would  have  been 
payable,  a  verdict  was  found  for  the  plaintiff,  under  bis 


Where  goods 
are  told  and 
delivered,  to  be 
paid  for  by  a 
bill  at  a  certain 
dtte,  ifthebiU 
be  not  given, 
interest  on  the 
price,  from  the 
time  when  the 
bill  would  hate 
become  due, 
may  be  re- 
covered as  part 
of  the  estimated 
value  of  the 
goods,  on  the 
common  count 
for  goods  sold 
and  delivered. 
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jEidb.  ^  Pleat,  Lordship^B  direction^  for  S44iL  15«.^  leave  being  reserved 
to  the  defendant  to  move  to  reduce  the  damages  to  SSOL 

Evans  now  moved  accordingly* — 'So  notice  having  been 
given  under  the  3  &  4  Will.  4,  c.  49,  s.  38,  so  as  to  entitle 
the  plaintiff  to  claim  interest  by  virtue  of  that  clause,  the 
question  is,  whether  he  is  entitled  to  claim  it  independently 
of  the  statute  ;  the  proviso  at  the  end  of  the  above  section 
leaving  interest  payable  in  all  cases  in  which  it  was  pre- 
viously payable  by  law.  If  the  plaintiff  had  declared 
specially  on  the  agreement  to  pay  by  bill,  he  might  pro- 
bably have  been  entitled  to  recover  interest ;  but  this  de- 
claration was  merely  for  goods  sold  and  delivered,  and 
entitled  him  only  to  recover  the  actual  price  of  the  cattle. 
In  Foster  v.  Weston  (a),  where  the  defendants  bound  them- 
selves by  deed  to  pay  1500^,  to  be  delivered  to  a  third 
party  in  goods  for  sale  on  the  plaintiff's  account,  by  three 
payments  of  5002.  each,  at  three,  five,  and  seven  months, 
it  was  held  that  the  plaintiff  could  not  recover  interest, 
there  being  no  express  stipulation  for  its  payment  in  the 
contract  declared  on.  {Parke,  B. — MarshaUy.  Poole  {b) 
is  an  express  authority  against  yon.  It  was  there  held, 
tbat  where  goods  are  sold  and  delivered  on  an  agreement 
by  the  buyer  to  pay  for  them  by  biQ  at  a  certain  date,  in- 
terest from  the  time  when  the  bill  would  have  become  due 
may  be  recovered  as  part  of  the  estimated  value  of  the 
goods,  on  the  common  count  for  goods  sold  and  delivered; 
and  reference  was  made  to  a  previous  authority  in  the 
Exchequer  Chamber  (e).] 


And,  KR  Curiam, 


Rule  refused  {d.) 


(a)  6  Biag.  709;  4  Moo.  U  P.  428,  n. 

B9.  {d)  See  Mountjord  ?.  WiXUi,  2 

(6)  13  East,  98.  Bos.  &  P.  337;  Slack  ?.  LoweU, 

(c)  Btcker  v.  Jone$,  2  Camp.  3  Tattnt.  167- 
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1837. 

Luce  v»  Irwik.  "^ 

HUMFREY  moyedt  on  behalf  of  the  bail  in  this  cause,  Affldayic  to 
for  a  rule  to  shew  cause  why  an  exoneretur  should  not  be  ^^^dd^de- 
entered  on  the  baiUpiece,  on  the  ground  of  a  variance  be*  f«n<ifnt  to  be 

indflbted  oa  a 

iween  the  alBdavit  to  hold  to  bail  and  the  declaration,  promissory 

The  affidavit  stated  that  the  defendant  was  indebted  to  hi!^  d^UTored 

the  plaintiff  on  a  promissory  note  made  by  the  defendant,  Jonid*by  Rto 

and  delivered  by  him  to  one  Frayarty,  who  indorMed  it  to  ^e  piaintiC 

the  plaintiff.    The  declaration  stated,  that  the  defendant  wm  on  a  not* 

made  the  note,  and  delivered  it  toFrayarty  j  that  Frayarty  3SfcncU«^i- 

indorsed  it  to  Eylea,  and  Eyles  to  the  plaintiff.    He  re-  jivmdto  F^ 

^  indotaod  by 

/erred  to  WtUU  v.  Adeoek  (a).  F.  to  B.»  and 

by  B.  to  the 

pUuDtiff:-* 

Lord  Abinoeb,  C.  B. — That  decision  seems  to  have  ^''tnotA 

materiai 

been  wrong  in  the  first  instance^  in  considering  the  affida-  Tariaaoe. 
▼it  of  debt  sufficient,  when  on  the  face  of  it  it  was  ambi- 
guous.    I  think  there  is  no  ground  for  a  rule  in  Mm 


Parkb,  B.«^This  is  substantially  the  same  notoi  there 
is  only  a  supposed  difference,  wluch  can  mislead  aobody^ 
It  seema  difficult  to  see  how  the  case  of  Willis  v.  Adcock 
can  be  supported. 

GuBNEY,  B. — ^The  plamtiff  was  entitled  to  have  struck 
out  the  intermediate  indorsement 

Kule  refused. 
(a)  8  T.  R.  27. 
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Exek.  of  Pleat, 

18^7. 
-  Rawlinos  r.  Till  and  Another. 

Trespass  for  TrESPASS.    The  declaration  stated,  that  the  defen- 

^ntts^i^ing  ^An^s»  <^^  &<^*  assaulted  the  plaintiff,  and  then  seized  and 

S'l/^^^d^  faW  hold  of  him,  and  then  imprisoned  the  plaintiff,  and 

prisoning  him.  forced  and  compelled  him,  as  a  prisoner  and  in  custody,  to 

having  pleaded  g^  ^^  &nd  along  divers  public  streets  to  a  certain  lock*up- 

aTuSfiwd^'*  house,  and  there  imprisoned  him,  &c.  &c.    The  defen- 

under  a  writ  dants  pleaded  not  guilty,  and  a  justification  under  a  writ 

piainUffatthe  of  capias  ad  respondendum;  to  which   latter  plea   the 

a&rt^J^da^  plaintiff  replied,  that  the  writ  was  sued  out  on  a  defectire 

"JJBfMs— J^««>  affidavit  of  debt,  and  was  in  consequence  set  aside  for 

oDuid  not  cer-  irregularity ;  which  the  defendant  denied  by  his  rejoinder, 

•tatl  48EUi.,1*.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle* 

^Wn^Ti^osu'  ^^^  Sittings  aaer  Trinity  Term,  the  plaintiff  had  a  verdict 

for  that  a  bat-  for  0110  farthing  damages,  and  the  lord  chief  baron  certi- 

Icrywasad- 

mitted  on  the     fied  Under  the  43  Eliz.  c»  6,  for  the  purpose  of  depriving 

"~'^  him  of  costs. 

On  a  former  day  in  this  term,  Humfrey  obtained  a  rule 
to  shew  cause  why  the  Master  should  not  tax  the  plaintiff 
his  costs  notwithstanding  the  certificate,  on  the  ground 
that  a  battery  was  admitted  on  the  record. 

Bompas,  Serjt.,  and  Hoggins  shewed  cause. — ^The  de^- 
claration  does  not  state  a  battery.  The  seizing  and  laying 
hold  of  a  party,  which  may  be  merely  the  taking  hold  of 
his  coat,  does  not  necessarily  constitute  a  battery,  which 
imports  a  beating.  Mere  contact  is  not  sufiicient.  In 
Emmett  v.  Lyne  (a),  where  the  plaintiff  declared  for  an 
assault,  battery,  and  imprisonment,  and  proved  no  battejry, 
but  proved  an  imprisonment,  and  the  damages  being  under 
40«.  the  judge  certified  under  the  4S  Eliz.,  it  was  contended 
for  the  plaintiff,  that  every  imprisonment  included  a  bat* 


(a)  I  N.  R.  265. 
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tcry ;  but  the  Court  denied  the  proposition^  and  said  that  ^^\^^^^* 
all  which  the  authorities  established  was^  that  imprison-     >-i.^-.l-^ 
inent  was  a  "  corporal  damage'*  (a).     A  touch  given  by  a      Rawlihos 
constable's  staff  does  not  constitute  a  battery :   Wiffin  v.  Till. 

Kineard  (fi).  [Parke,  B. — ^There  the  touch  was  merely  to 
engage  the  plaintiff 's  attention,  not  to  put  a  restraint  on  his 
person.]  In  Comyn's  Digest,  Battery^  A.,  it  is  laid  down 
that  it  18  a  battery,  ''  if  he  comes  in  aid  of  an  officer  who 
has  a  warrant  against  A.,  and  lays  his  hand  upon  A.,  and 
says  to  the  officer.  This  is  the  man !  R.  2  Rol.  546,  1.  7.*' 
In  Daubney  v.  Cooper  (e),  which  was  trespass  for  as- 
saulting and  beating  the  plaintiff,  and  turning  him  out  of 
a  room,  whereby  he  was  prevented  from  exercising  the 
bunness  of  an  attorney  there,  it  was  held,  that  upon  a  ver- 
dict for  1#.  on  not  guilty  pleaded,  the  plaintiff  was  en- 
titled to  no  more  costs  than  damages.  \Parke,  B. — There 
there  was  no  imprisonment  at  all,  and  the  plaintiff  was  not 
entitled  to  more  costs  than  damages,  unless  the  judge  cer- 
tified under  the  22  &  23  Car.  2,  c.  9,  that  a  battery  was 
proved.  Aiderson,  B. — In  Wiffin  v.  Kineard,  Cham- 
6r0,  J.,  says  that  imposition  of  bands,  in  order  to  impri- 
son, is  a  battery.  If  it  were  otherwise,  how  could  you 
justify  a  battery  by  molliter  manus  imposuit?} 

Htmffrey,  contra,  was  stopped  by  the  Court. 

Pabke,  B. — The  question  is,  whether,  in  order  to 
prove  his  averment  that  the  defendant  ''  seized  and  laid 
hold  of  him,  &c."  the  plaintiff  must  not  prove  an  adverse 
laying  hold  of  him,  on  the  general  issue :  if  so,  then  I 
think  that  is  a  battery.  An  imprisonment  may  take  place 
without  touching  the  person  at  all.  Then  there  is  no 
doubt  that  the  special  plea  admits  all  that  it  was  necessary 
to  prove,  in  order  to  sustain  the  averments  in  the  declara- 

(a)  Co.  Utt.  253;  Bull.  N.  P.  22.  {h)  2  N.  R.  471. 

(c)  10  B.  &  C.  830. 
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Stek  rf  PkoMt  tion  on  the  general  issue.    This  plea,  therefore,  admits 
'  ^    such  a  seizing  and  laying  hold  of  the  pkdntiff  as  were  ne- 
cessary to  restrain  him. 


RAwi.iiias 


The  other  Barons  concurred. 


Rule  absolute. 


HuLMS  and  Anotheri  Assignees  of  John  Smith,  v. 

MUOOLBSTON. 

Indebitatus  assumpsit.— The  first  count  was 

for  money  had  and  received  to  the  use  of  the  bankrupt,  J. 
Smith,  before  he  became  bankrupt,  and  the  second  count 
for  money  had  and  received  by  the  defendant  to  the  use 

To 
the  latter  count  the  defendant  pleaded,  fourthly — ^Aa  to 
so  much  of  that  count  as  related  to  the  sum  of  97/.  lOtf ., 
parcel,  &c.  in  that  count  mentioned,  that  long  before  he, 
the  defendant,  had  notice  that  any  act  of  bankruptcy  had 
been  committed  by  the  said  J.  Smith,  and  long  before  any 


Astumpttt  by 
assignees  of  one 
8.,  a  bankrupt, 
for  money  had 
and  received  to 
the  use  of  the 
assignees  since 

the  bankruptcy,  of  the  plaintiffs  as  assignees,  since  the  bankruptcy. 

Plea,  that  be- 
fore the  bank- 
ruptcy, and  be- 
fore notice  of 
any  act  of  bank- 
ruptcy, the  de- 
fendant gave 
credit  to  the 
bankrupt  to  the 

amount  of  SOL,  (jg^  ^f  bankruptcy  issued  against  the  said  J.  Smith,  and 
for  his  accom-    before  the  commencement  of  this  action,  to  wit,  on  &c., 

modation,  and 
without  con- 
sideration, a  bill 
of  exchange  for 
that  amount, 
drawn  by  him, 
and  payable 

to  the  bankrupt's  order,  and  that  such  credit  was  of  a  nature  extremely  likely  to  end  in  a  debt. 
The  plea  then  alleged  that  the  amount  of  the  bill  was  paid  by  the  defendant  on  its  dishonour,  after 
the  bankruptcy,  but  before  the  commencement  of  the  action,  and  the  bankrupt  thereupon  became 
indebted  to  the  defendant;  that  before  the  bankruptcy  S.  drew  a  bill  of  exchange  on  the  Chester- 
field Bank,  and  delivered  it  to  the  defendant,  by  way  of  loan,  that  he  might  raise  the  amount, 
and  thereby  gave  credit  to  the  defendant  to  that  amount;  and  that  afterwards,  before  the  bank- 
ruptcy, the  defendant  obtained  the  amount  of  the  said  bill  from  the  Chesterfield  Bank,  and  that 
he  was  ready  and  willing  to  set  off  the  two  sums  against  each  other.  Replication,  that  the  defen- 
dant did  not  give  credit  to  S.,  and  that  S.  did  not  gire  credit  to  the  defendant,  and  that  S.  was 
not  nor  ic  indebted  to  the  defendant  modo  et  fiormft. 

Held,  that  the  plea  shewed  such  a  giving  of  credit  to  the  bankrupt  within  the  statute  6  Geo. 
4,  c.  16,  s.  50,  as  might  be  tlie  subject  of  set-off  in  an  action  brought  by  his  assignees. 

Semble,  that  the  replication  was  bad  for  duplicity,  as  putting  in  issue  not  only  the  amount  of  the 
OSditSi  &c.,  but  also  the  nature  of  the  mutual  claims. 


the  defendant  gave  credit  to  the  said  J.  Smith  to  the 
amount  of  502.,  by  indorsing,  for  the  accommodation  of 
the  said  John  Smith,  and  at  his  request,  and  without  any 
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oonsideration  paid  or  given  to  bim,  the  defendant,  for  ao  -BmA;  ^  pim*^ 
doing,  a  certain   bill  of  exchange^  drawn   by  the  said  ^ 

Smith  upon  Melbuish  &  Company,  for  502.,  and  payable       Hdlms 
to  the  order  of  the  said  J.  Smith,  which  said  bill  the  said    iiuaoLMToir. 
J.  Smith  afterwards,  and  before  any  notice  to  the  de- 
fendant of  his  said  bankruptcy^  to  wit,  on,  &c.j  nego- 
tiated and  transferred  for  value.    And  the   defendant 
further  says,  that  afterwards,  and  long  before  the  defend- 
ant had  any  notice  that  any  act  of  bankruptcy  had  been 
committed  by  the  said  J.  Smith,  and  before  the  date  or 
issuing  of  any  fiat  of  bankruptcy  against  the  said  J.  Smith, 
and  also  long  before  the  commencement  of  this  action,  to 
wit,  on  &c.,  the  defendant  gave  credit  to  the  said  J.  Smith 
in  and  to  a  certain  other  large  amount,  to  wit,  BOL,  by  dis- 
counting  for  the  said  J.  Smith,  at  his  request,  a  certain 
other  bill  of  exchange,  drawn  by  the  said  J.  Smith  on 
Melhuifih  &  Co.  for  50/.,  payable  to  the  order  of  the  said 
J.  Smith,  and  indorsed  by  the  said  J.  Smith,  which  said 
bill  the  defendant  afterwards,  and  before  any  notice  to 
him  of  the  bankruptcy  of  the  said  J.  Smith,  indorsed,  ne-* 
gotiated,  and  transferred  for  value.    And  the  defendant 
says,  that  the  said  credits  so  respectively  given  by  him  to 
the  said  J.  Smith  as  aforesaid,  were  credits  of  a  nature 
extremely  likely  to  end  in  debts  from  the  said  J.  Smith 
to  the  defendant,  and  amounting  together  to  a  large  sum, 
to  wit,  the  sum  of  100/.     And  the  defendant  further  says, 
that  afterwards,  and  before  tiie  commencement  of  this 
snit,  to  wit,  on,  &c«,  the  defendant  was  called  upon  and 
obliged  to  pay  and  satisfy  the  two  bills  of  exchange  above 
mentioned,  to  certain  persons  being  respectively  the  holders 
thereof,  in  consequence  of  the  said  bills  having  been  dis- 
honoured by  the  acceptors  thereof  respectively  when  they 
became  due,  of  which  the  defendant  had  due  notice.  And 
thereupon,  and  before  the  commencement  of  this  action,  the 
said  J.  Smith  became,  and  at  the  time  of  the  commencement 
cf  this  action  was,  and  still  is,  indebted  to  the  defendant  in  a 
irge  sum  of  money,  to  wit,  the  sum  of  100/.,  being  the 
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Eicch.  of  Pleoi,  amount  of  the  last-mentioned  bills  of  exchange,  for  money 

^      ^      ^     paid  by  the  defendant  for  the  use  of  the  said  J,  Smith  at 

HuLME        his  request,  which  said  lastnnentioned  sum  of  money  is  the 

VuQOLBSTON.  s^Hie  idcutical  sum  in  and  for  the  amount  of  which  the 
defendant  had  given  credit  to  the  said  J.  Smith  as  afore- 
said. And  the  defendant  further  says,  that  before  the 
bankruptcy  of  the  said  J.  Smith,  and  also  before  the  com- 
mencement of  this  action,  to  wit,  on,  &c.,  he,  the  said 
J.  Smith,  drew  his  bill  of  exchange  in  writing,  and  directed 
the  same  to  the  Chesterfield  Banking  Company,  and 
thereby  ordered  the  Chesterfield  Banking  Company  to  pay 
to  himself  or  bearer  the  sum  of  97/.  10^.,  and  the  said 
J.  Smith,  then  and  before  the  bankruptcy  of  him  the  said 
J.  Smith,  delivered  the  same  to  the  defendant  by  way  of 
loan,  in  order  that  the  defendant  might  receive  the  amount 
of  the  same,  and  thereby  then  gave  credit  tothe  said  defend- 
ant to  and  in  the  amount  of  the  same,  and  the  defendant 
afterwards,  before  the  bankruptcy  of  the  said  J.  Smith, 
and  also  before  the  commencement  of  this  action,  to  wit, 
on,  &c.,  presented  the  said  last-mentioned  bill  of  exchange 
for  payment  to  the  said  drawers  thereof,  and  the  defendant 
afterwards,  and  after  the  bankruptcy  of  the  said  J.  Smith, 
but  before  the  commencement  of  this  action,  to  wit,  on, 
&c.,  received  from  the  said  drawers  of  the  said  bill  of 
exchange  the  said  sum  of  97/.  10^.,  being  the  amount  of 
the  said  last-mentioned  bill  of  exchange,  which  said  sum 
of  97/.  10^.,  so  received  by  the  defendant,  is  the  same  sum 
of  97/.  10s.  in  the  introductory  part  of  this  plea  and  in 
the  second  count  of  the  declaration  mentioned,  and  the 
damages  sustained  by  the  plaintiffs  by  reason  of  the  non- 
performance of  the  premises  by  the  defendant  in  respect 
thereof;  and  out  of  which  said  sum  of  IQOL  the  defend- 
ant is  ready  and  willing  and  hereby  offers  to  set  off  and 
allow  to  the  said  plaintiffs  the  full  amount  of  the  said 
damages,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided. 
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The  defendant  also  pleaded,  fifthly,  as  to  so  much  of  Egch.  of  PUas^ 
the  second  count  of  the  said  declaration  as  relates  to  ^ 

the  sum  of  192.  Ids.,  parcel  of  the  monies  in  that  count       Hulmb 
mentioned,   that  the  said  J.  Smith,  before  and  at  the  MvoaLESTON. 
time  of  his  bankruptcy,  to  wit,  on  &c.,  was  and  ever 
since  has  been  and  still  is  indebted   to   the  defendant 
in  a  large  sum  of  money,  to  wit,  the  sum  of  SO/.,  for  goods 
before  then  sold  and  delivered  by  the  said  defendants 
to  the   said  J.  Smith  at  his   riequest;    and   for  money 
found    to  be  due  from   the* said  J.  Smith  to  the  de- 
fendant,   on    an  account    before    then   stated    between 
them.     And  the  defendant  further  saith,  that  afterwards 
and  before  the  bankruptcy  of  the  said  J.  Smith,  and  also 
before  the  commencement  of  this  action,  to  wit,  on  &c., 
the  said  J.  Smith  made  his  bill  of  exchange  in  writing, 
and  directed  the  same  to  the  Chesterfield  Banking  Com- 
pany, and  thereby  ordered  the  Chesterfield  Banking  Com- 
pany to  pay  to  the  said  J.  Smith,  or  bearer,  a  much  larger 
sum  than  the  said  sum  of  20/.  so  due  and  owing  from  the 
said  J.  Snuth  to  the  defendant  as  aforesaid,  to  wit,  the 
sum  of  97/,  lOf.,  and  delivered  the  same  to  the  defendant  . 
by  way  of  loan,  in  order  that  the  said  defendant  might 
receive  the  amount  of  the  same,  and  thereby  then  gave 
credit  to  the  defendant  to  the  amount  of  the  same :   and 
the  defendant  afterwards,  and  at  the  bankruptcy  of  the 
said  J.  Smith,  to  wit,  on  &c.,  received  the  sum  of  19/.  19«., 
part  of  the  amount  of  the  last-mentioned  bill,  from  the 
drawers  thereof,  which  said  sum  of  19/.  19«.  so  received 
by  the  defendant  as  last  aforesaid  is  the  same  sum  of 
19/.  19f.  in  the  introductory  part  of  this  plea,  and  in  the 
second  count  of  the  said  declaration  mentioned  ;  and  the 
defendant  says,  that  the  said  sum  of  20/.  so  due  and  owing 
from  the  said  J.  Smith  to  the  defendant  as  aforesaid  ex- 
ceeds the  damages  sustained  by  the  plaintiffs  as  such 
assignees  as  aforesaid,  by  reason  of  the  nonperformance 
by  the  defendant  of  his  the  defendant's  promises  as  to  the 
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AreA.  of  Pieoi,  said  sum  of  19/.  19^.  in  the  introductory  part  of  this  plea 
^  '  ->  mentioned :  and  the  defendant  is  ready  and  willing,  and 
HuLMB  hereby  offers  to  set-off*  and  allow  to  the  said  plaintiffs  the 
MuaaLBSTOH.  full  amount  of  the  said  last-mentioned  damages  out  of  the 
said  sum  of  20L  due  and  owing  to  the  defendant  as  afore- 
said, according  to  the  form  of  the  statute  in  that  case 
made  and  provided. 

Replication  to  the  fourth  and  fifth  pleas,  that  the 
defendant  did  not  give  credit  to  the  said  J.  Smith,  and 
that  the  said  J.  Smith  did  not  give  credit  to  the  defen- 
dant, and  that  the  said  J.  Smith  was  not  nor  is  indebted 
to  the  defendant  modo  et  forma. 

Special  demurrer  to  the  replication  to  the  fourth  and 
fifth  pleas  assigning  for  causes,  that  the  replication  is 
double  and  bad  for  duplicity  in  this,  to  wit,  that  the  plain- 
tiffs have  endeavoured  to  put  in  issue  several  distinct 
points,  namely,  the  credit  given  by  the  defendant  to  the 
said  J.  Smith,  and  the  debt  due  firom  the  said  J.  Smith  to 
the  defendant,  and  also  the  credit  given  by  the  said 
J.  Smith  to  the  defendant,  by  traversing  either  of  which 
the  plea  would  have  been  answered ;  and  for  that  the  said 
replication  is  multifarious,  and  the  plaintiffs  have  endea- 
voured, by  means  of  it,  to  put  the  same  matters  in  issue 
which  would  have  been  put  in  issue  by  a  replication  of 
de  injurift,  which  replication  of  de  injurifi  would  have  been 
bad  bad  they  made  use  of  it.  And  for  that  the  pbintifl^s, 
if  they  had  a  right  to  traverse  all  the  several  matters  con- 
tained in  the  plea  in  one  and  the  same  replication,  ought 
to  have  traversed  them,  by  a  replication  of  de  injuria,  that 
being  the  form  appointed  by  the  law  in  such  a  case.  And 
further,  for  that  the  plaintiffs  have  in  their  said  replica- 
tion traversed  matter  not  traversable,  and  have  taken  issue 
upon  a  mere  allegation,  inference,  and  question  of  law, 
namely,  on  the  question  whether  the  facts  stated  in  the 
said  fourth  plea  amount  to  mutual  credits  within  the  mean- 
ing of  the  statute  in  such  case  made  and  provided. 
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The  points  stated  for  argument  on  the  part  of  the  plaintiffs  EjcH.  ^  PUot^ 
were,  that  the  objections  taken  by  the  demurrers  are  not  ^ 

fiital,  and  that  the  fourth  and  last  pleas  are  bad,  on  the        Hulmb 
ground  that  they  do  not  shew  a  mutual  credit,  debt,  or  muoolbstoh. 
demand  within  the  meaning  of  the  50th  section  of  the 
Bankrupt  Act. 

•/•  W.  Smith,  in  support  of  the  demurrer.  The  replica- 
tion is  bad  for  duplicity.  It  is  not  a  traverse  of  several 
distinct  facts,  all  forming  or  tending  to  one  point  of  de- 
fence, as  in  Selbff  v.  Bardons  (a) ;  but  it  puts  in  issue 
several  distinct  matters,  one  of  which  would  be  a  sufficient 
answer  to  the  pleas.  It  is  not  sufficient,  moreover,  that 
the  several  facts  should  only  make  up  one  point  of  defence, 
but  the  facts  must  be  so  connected  in  point  of  time  and 
circumstance,  as  to  be  mutually  dependent  on  each  other, 
and  form  but  one  issue  for  the  consideration  of  the  jury. 
Here  the  replication  puts  in  issue,  not  only  the  credits 
given,  but  the  being  indebted  also.  It  traverses  both 
sides  of  the  account,  and  the  nature  of  the  mutual  claims. 
It  was  necessary  for  the  defendant  to  state  in  this  plea, 
not  only  the  credit  given,  but  that  the  claim  was  of  such  a 
nature  that  he  was  entitled  to  set  it  off  against  the  claim 
of  the  plaintiffs.  Then  the  plaintiff  has  put  in  issue,  not 
only  the  nature  of  the  claim,  but  its  amount  also.  Besides, 
the  monies  mutually  claimed  must  have  been  the  subject 
of  two  distinct  actions;  the  plaintiff  by  his  replication  has 
therefore  put  io  issue  two  distinct  subject  matters  of 
actions.  It  would  be  a  great  hardship  on  the  defendant, 
if  the  plaintiff  were  allowed  so  to  raise  independent 
issues ;  since,  in  that  case,  he  would  be  compelled  on  the 
trial  to  prove  the  draft  on  the  Chesterfield  Bank,  which 
is  part  of  the  plaintiff's  claim.  There  are  many  authori- 
ties which  go  much  further  than  the  present  case.    In 

(a)  3  B.  &  Add.  2;  S.  C.  in  error,  1  Gr.  &  M.  600. 
D  2 
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Exeh.  of  PUas,  Faulkner  v.  Chevett  (a),  where,  to  a  declaration  in  debt  on 
1837  V  '»  ' 

'    the  Stat.  22  Geo.  2,  c.  46,  s.  14,  charging  the  defendant, 

HuLMB  that  he,  being  Deputy  Clerk  of  the  Peace,  practised 
MuQQLEBTON.  at  thc  Scssions  as  an  attorney,  the  defendant  pleaded 
that  he  was  not,  at  any  of  the  times  when,  &c.  deputy  clerk 
of  the  peace,  nor  did  he  commit  any  of  the  said  supposed 
offences  in  manner  and  form  &c.,  the  plea  was  held  to  be 
bad  for  duplicity.  So,  in  White  v.  Reeves  (6),  a  rejoinder 
to  a  replication  in  trespass  for  stopping  up  a  private  way 
under  an  Inclosure  Act,  which  alleged  that  the  commis- 
sioners did  not  direct  the  way  to  be  stopped  up,  nor  give 
any  orders  relating  to  the  same,  nor  by  his  award  set  out 
any  other  way  in  lieu  of  it,  was  held  bad  for  duplicity. 
The  rejoinder  in  that  case  was  not  more  double  than  the 
replication  is  in  the  present.  In  Regil  v.  Green  (c),  the 
replication  was  held  bad  for  tendering  issues  on  several 
matters,  having,  by  the  first  allegation,  put  in  issue  the 
whole  substantial  matter  of  defence,  whereby  the  other 
issues  became  immaterial.  The  instances  in  which  several 
distinct  facts,  all  tending  to  one  point  of  defence,  can  be 
put  in  issue  by  one  traverse,  are  almost  all  those  of  a  re- 
plication de  injuria,  where  the  matter  pleaded  has  been 
matter  in  excuse  only.  Thus,  in  Griffin  v.  Yates  {d),  it 
was  held  that  de  injuria  is  a  proper  replication  in  assump- 
sit, where  the  plea  consists  of  matter  of  excuse.  It  cannot 
be  denied,  on  the  authorities,  that  where  the  plea  consists 
of  several  facts,  all  constituting  but  one  point  of  defence, 
a  party  may  take  issue  on  it  by  the  general  replication  de 
injuria :  but  it  is  not  sufficient  that  the  point  of  defence  is 
capable  of  being  comprised  in  a  short  form  of  words  ;  the 
principle  is,  that  there  shall  be  only  one  issue  for  the  jury. 
In    Webb  y.  Weatherby  (e),  on  a  plea  of  payment  of 


(a)  5  Ad.  &  Ell.  213.  (d)  2  Bing.  N.  C.  579. 

(6)  2  B.  Moore.  23.  (c)  1  Bing.  N.  C.  602. 

(c)  1  M.  &  W.  328. 
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3^  8s.  2(L  in  satisfaction  and  discbarge  of  the  defendant's  B*eh.  rfPUtu^ 
promise,  a  replication  that  the  defendant  did  not  pay  it  in  - 

satisfaction  and  discharge,  nor  did  the  plaintiff  receive  it  Hulmb 
in  satisfaction  and  dischage,  was  held  unobjectionable ;  MuaaLssTOH. 
but  that  was  only  because  the  receipt  in  satisfaction  im- 
pliedly involved  the  payment  in  satisfaction,  and  therefore 
formed  but  one  issue.  In  O'Brien  v.  Saxon  (a),  the  repli- 
cation was  held  good,  because  the  petitioning  creditor's 
debt,  the  trading,  and  act  of  bankruptcy,  all  formed  but 
one  point,  namely,  that  the  plaintiff  had  become  bankrupt. 
In  RobinMon  v.  Raley  (6),  the  replication  traversed  that 
'*  the  cattle  were  the  plaintiff's  own  cattle,  and  that  they 
were  levant  and  coucbant  upon  the  premises,  and  common- 
able cattle ;"  that  however  put  in  issue  only  the  qualities 
of  the  cattle,  which  they  must  possess  at  one  and  the  same 
time :  it  did  not  involve  two  distinct  issues,  but  one  only, 
namely,  whether  the  cattle  were  entitled  to  common. 
Lord  Mansfield  there  says :  ''  You  must  take  issue  upon 
a  single  point ;  but  it  is  not  necessary  that  this  single  point 
should  consist  of  a  single  fact.  Here  the  point  is,  the 
cattle  being  entitled  to  common :  that  is  the  single  point 
of  the  defence.  But,  in  fact,  they  must  be  both  his  own 
cattle,  and  also  levant  and  couchant,  which  are  two  differ- 
ent, essential  circumstances  of  their  being  entitled  to  com- 
mon." This  point  was  very  much  discussed  in  the  case  of 
Selby  V.  BardonM  (e),  and  afterwards  in  error  in  Bardons 
▼.  Selby  {d^.  In  Faulkner  v.  Cltevell^  Lord  Denman,  C.  J., 
in  delivering  the  judgment  of  the  Court,  says: — "We 
think  this  plea  is  bad,  as  containing  two  independent  cfe- 
fencee;**  and  that  is  the  true  ground,  for  two  independent 
defences  cannot  be  set  up  under  one  plea. 

Cowlings  contra. — First,  the  plea  is  bad,  inasmuch  as 
it  does  not  disclose  a  defence  under  the  Bankrupt  Act. 

(41)  2  B.  &  Gr.  9.  (c)  3  B.  &  Ad.  2. 

(6)  1  Barrow,  316.  (4)  1  Cr.  &  M.  600. 
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^^\ivf^^*  The  statute  6  Geo.  4,  c.  16,  s.  50,  applies  to  two  cases : 
V  ^  '  J  Ist,  where  mutual  credit  has  been  given,  whether  it  has 
HvLME  or  has  not  terminated  in  a  debt;  3nd,  where  there  have 
MuooLESTOH.  been  mutual  debts,  whether  with  or  without  a  prior  credit. 
In  these  cases  respectively,  there  must  not  have  been  no* 
tice  of  an  act  of  bankruptcy  at  the  time  of  giving  the  cre« 
dit  or  contracting  the  debt.  Here  the  defendant  cannot 
rely  on  the  latter  branch,  because  there  is  no  averment  of 
want  of  notice  at  the  time  of  payment;  nor,  as  it  is  contend-* 
ed,  can  he  on  the  former,  because  there  is  no  mutual  credit 
within  the  meaning  of  the  statute.  *  Credit'  means  such  as 
will  in  its  nature  end  in  a  debt ;  Clarke  v.  FeU  (a),  and  the 
cases  there  cited.  But  the  indorsing  a  bill  for  the  accom- 
modation of  another,  is  not  a  giving  credit  to  him,  but  an 
enabling  him  to  pledge  the  indorser's  credit  to  another, 
and  will  not  naturally  terminate  in  a  debt,  for  the  other 
ought  to  provide  the  indorser  with  Funds  to  take  it  up. 
The  phrase  in  the  plea,  that  it  was  **  of  a  nature  extremely 
likely  to  end  in  a  debt,**  is  unavailing,  for  it  is  not  a  ques* 
tion  for  the  jury.  The  credit  given  was  at  most  a  credit 
on  a  contingency.  In  Glennie  v.  Edmunds  (6),  it  was  held, 
that  where  a  person  who  had  insured  with  the  defendant 
became  bankrupt,  and  was  at  the  time  indebted  to  the 
defendant  for  premiums,  the  defendant  could  not  set  off 
those  premiums  against  an  action  by  the  assignees  for  the 
amount  of  a  loss  which  subsequently  occurred.  There 
the  credit  was  at  least  as  much  of  a  nature  ending  in  a 
debt  as  in  the  present  case.  Section  51  shews  instances 
of  credits,  and  they  ought  to  be  confined  to  cases  of 
a  similar  nature.  In  fact,  to  allow  the  set-off  would  place 
accommodation-indorsers  in  the  same  position  as  ordinary 
indorsers  for  value,  since  the  set-off  might  be  made  before 
the  defendant  had  paid  the  money;  for  it  is  the  mutual '  cre- 
dit,' not  *  debt,'  which  in  the  present  instance  constitutes 

(a)  4  B.  &  Ad.  404 ;  1  Nev.  &  M.  244.  (6)  4  Taimt.  775. 
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the  defence.    This  is,  thereforei  a  case  where  the  only  Bueh.  of  PUiu, 
mutual  credit  within  the  meaning  of  the  clause  it  that  ^ 

which  arises  on  payment  of  the  money  by  the  defendant ;  Hvlmb 
and  which  must  be  taken  to  be  after  notice  of  the  bank-*  MuaaLSBTON. 
ruptcy.  [Parie^  B.-^-Ciould  not  the  defendant  prove  the 
money  paid  ?]  Certainly ;  but  the  language  of  sections 
50  and  59  is  very  different ;  one  relates  to  being  surety, 
the  other  to  giving  credit,  and  does  not  merely  state  that 
all  demands  proveable  may  be  set  off,  but  adds  the  proviso 
respecting  want  of  notice  of  an  act  of  bankruptcy  at  the 
time  of  giving  the  credit,  which  would  be  superfluous,  if 
every  thing  proveable  could  be  set  off.  Indeed,  if  a  set 
off  be  allowable  here,  it  would  have  been  so  even  under  the 
5  Greo.  2,  c.  30,  for  the  S8th  section  of  that  statute  is  similar 
to  that  in  the  present  statute;  and  yet  it  was  not  until  the 
46  Geo.  3,  c.  135,  that  such  a  demand  as  the  defendant's 
could  even  be  proved;  the  third  section  of  that  statute 
was  expressly  inserted  in  order  to  enable  such  proof  to  be 
made;  see  Lord  £MoiiV  judgment  in  Ex  parte  Yonge  (a), 
the  correctness  of  which  is  shewn  by  Snaiih  v.  Gale  (6). 
It  would,  however,  be  singular  if  a  person  should  have 
been  allowed  to  set  off  and  thereby  obtain  payment  of  the 
whole  of  his  debt,  and  not  be  able  to  prove,  so  as  to  claim 
even  a  dividend.  In  Carter  v.  Breton  (c),  which  was  fully 
argued,  a  right  of  set  off  was  not  even  contended  for, 
though  it  was  a  clearer  case  than  the  present  in  favour  of  it, 
and  the  judgment  was  against  the  defendant.  [Parie^  B. — 
Are  not  Smith  v.  Hodson  (d),  Ex  parte  Boyle  («),  and  Ex 
parte  WagetafffJ')^  in  point  ?]  In  Smith  v.  Hodson^  the 
bankrupt  disposed  of  the  goods  prior  to  his  bankruptcy, 
by  way  of  fraudulent  preference,  in  payment  of  a  demand 
of  the  defendant ;  but  the  assignees,  by  bringing  assump- 
sit for  the  price  of  the  goods,  were  held  to  have  affirmed 

{a)  3  V.  &  B.  31, 40.  (d)  4  T.  R.  211. 

{h)  7  T.  R.  364.  (0  Cooke,  B.  L.  542. 

(c)  6 Bing.  621 ;  4  M.& P.  424.  (/)  13  Vcb.  65. 
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Kxeh.  of  Pin$t  the  Contract  in  toto ;  and  the  decision  therefore  would 

^     ^  *  ^     have  been  the  same,  if  there  had  been  no  clause  respect- 

HuLME       ing  set  off  in  the  statute.    Indeed,  the  Court  admitted, 

MuGOLEBTOH.  that  If  trovcr  had  been  brought  the  assignees  might  have 
recovered,  and  then  the  set-off  would  have  been  disaU 
lowed.  Ex  parte  Boyle  was  decided  when  the  meaning 
of  the  term  '  credit'  was  not  settled,  and  when  every  kind 
of  trust  was  considered  as  a  credit ;  and  is  a  decision 
which  does  not  appear  to  have  been  ever  acted  upon. 
Ex  parte  Wagstaff  merely  shews  that  the  debt  need  not 
be  due  at  the  time  of  the  bankruptcy.  (He  then  argued 
as  to  the  sufficiency  of  the  replication ;  but,  on  the  recom- 
mendation of  the  Court,  he  prayed  leave  to  amend  on 
payment  of  costs).     As  to  the  plea. 

The  Court  said — We  entertain  no  doubt  as  to  the  suf- 
ficiency of  the  plea.  It  is  well  established  by  many  cases, 
that  the  credit  given  as  there  stated  is  a  good  subject  of 
set  off;  and  the  cases  which  have  decided  that  only  such 
transactions  may  be  set  off  as  would  necessarily  end  in 
debts,  are  quite  reconcileable  with  those  cases  where  it 
has  been  held  that  accommodation-acceptances  may  be 
set  off. 

Leave  to  amend  the  replication  on 
payment  of  costs. 


Blesslry  t;.  Sloman. 
The  defendant,    JLRESPASS  for  assault  and  false  imprisonment.   Pleas, 

a  sheriff's  i.  .       .*.       ^  ,  .       * 

officer,  arretted  first,  not  guilty ;  secondly,  a  justification  under  a  wnt  of 
Ihe  ?!J!  bSfh  *     capias  against  the  plaintiff  at  the  suit  of  T.  E.  Price.  New 

of  A.  and  B. 

The  plaintiff  gave  a  bail-bond  in  the  action  at  suit  of  A.,  and  also  signed  a  paper,  purporting  to  be 
a  bail-bond  in  the  other  action,  which  however  was  not  a  perfect  instrument,  but  the  defendant 
received  from  him  the  fees  as  upon  a  bail-bond.  It  did  not  appear  which  was  executed  first,  and 
the  plaintiff  was  immediately  afterwards  discharged: — Heid,  that  the  officer  was  not  liable  in  tres- 
pass, although  it  appeared  that,  an  hour  before  the  plaintiff's  discharge,  B.  had  informed  the  defen- 
dant that  his  debt  was  satisfied. 
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amgnment  to  the  latter  plea,  that  the  defendant  assaulted  Br^  of  pum, 

and  imprisoned  the  plaintifT  on  other  and  different  occa- 

aions,  and  for  other  and  different  purposes,  than  in  the 

plea  alleged ;  to  which  the  defendant  pleaded,  first,  not 

guilty,  and  secondly,  a  justification  under  a  writ  of  capias 

against  the  plaintiff.at  the  suit  of  C.  Lewis.  To  the  latter 

plea  the  plaintiff  replied  de  injuria. 

At  the  trial  before  Lord  Abinger,  C.B.,  at  the  Middle- 
aex  Sittings  after  last  term,  it  appeared  that  the  defendant, 
who  was  an  oflScerof  the  sheriff  of  Middlesex,  arrested  the 
phuotiff  at  the  suit  both  of  Price  and  of  Lewis ;  and  the 
plaintiff  gave  a  regular  bail-bond  in  the  action  at  the  suit  of 
Price.  The  defendant  also  received  from  the  plaintiff 
the  fees  as  upon  a  bail-bond  in  the  action  at  the  suit  of 
Lewis ;  but  the  instrument  signed  by  the  plaintiff  was  in 
fact  not  sealed,  and  the  blanks  were  not  filled  up.  The 
plaintiff  signed  the  one  bail-bond  immediately  after  the 
other,  and  was  then  liberated.  The  plaintiff's  counsel 
proposed  to  call  Lewis,  to  prove  that  an  hour  before 
the  plaintiff  was  discharged  he,  Lewis,  had  communicated 
to  the  defendant  that  his  debt  was  paid ;  the  learned  judge 
was  however  of  opinion,  that  even  if  that  were  the  case,  as 
the  defendant  did  not  detain  the  plaintiff  longer  than  he 
had  aright  to  do  at  the  suit  of  Price,  he  was  not  liable  to 
an  action  of  trespass,  and  accordingly  directed  a  nonsuit. 

Jermi  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. Even  assuming  that  the  defendant  did  not  de* 
tain  the  plaintiff  longer  than  he  might  lawfully  do  at  the 
suit  of  Price,  yet  as  he  alleges,  in  his  plea  to  the  new  as- 
signment,  a  right  to  detain  him  at  the  suit  of  Lewis  also, 
be  is  liable  in  this  action.  Suppose  a  defendant  is  in 
prison  at  the  suit  of  A.,  and  B.  lodges  a  detainer  against 
him  in  a  false  suit — as  against  B.  it  is  a  false  imprisonment 
It  niade  the  defendant  a  trespasser  ab  initio,  when, 
after  Lewis's  communication,  he  came  back  and  alleged  a 
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Sxeh.  pf  Pha$i  writ  against  the  plaintiff  at  Lewis's  suit,  and  made  use  of 
^  it  as  an  instrument  of  extortion.  It  was,  therefore,  an 
unlawful  detainer  for  that  hour.  But  there  was  at  all 
events  necessarily  a  further  detainer,  for  however  short  a 
time,  while  the  defendant  compelled  the  plaintiff  to  sign 
the  second  paper.  [Lord  Abinger,  C.  B. — It  did  not  ap* 
pear  which  was  executed  first.]  Every  detention  is  prim4 
facie  a  trespass ;  and  it  was  for  the  defendant  to  prove  a 
valid  writ  at  the  suit  of  Lewis. 

Lord  Abinger,  C.  B. — There  was  no  evidence  that  the 
plaintiff  was  detained  a  moment  longer  than  the  defendant 
was  justified  in  detaining  him  under  a  lawful  writ. 

Parke,  B. — I  think  the  nonsuit  was  right.  The  general 
issue  to  the  new  assignment  covers  the  whole  time  for 
which  the  plaintiff  was  in  custody ;  the  special  plea  covers 
the  time  at  which  he  was  in  custody  at  the  suit  of  Price* 
He  does  not  make  out  that  he  was  detained  an  instant 
longer  than  the  defendant  was  justified  in  detaining  him 
under  Price's  writ.  The  result  of  that  is,  that  under  the 
general  issue  the  defendant  is  entitled  to  a  verdict.  It 
comes  to  the  same  thing  that  the  plaintiff  is  nonsuited. 

Alderson,  B.— I  am  of  the  same  opinion.  If  the 
officer,  by  a  false  statement  as  to  the  detainer  which  he 
has  received,  prevents  the  party  from  obtaining  his  dis- 
charge from  the  lawful  arrest,  that  may  make  him  a  tres- 
passer;  but  that  is  not  the  case  here. 

GuRNEY,  B.,  concurred. 

Rule  refused. 
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Bach,  rf  PieaSf 
1837. 

Turner  v.  Crossley.  ^ 

XlEBT,  in  the  sum  of  6/.,  for  goods  sold  and  delivered.  Debt  for  goodi 

and  in  6k  on  an  account  stoted.     Pleas,  first,  as  to  all  the  ^^^  firthr/i!!^ 

sums  demanded,  except  the  sum  of  5/,  16*.  lOct,  parcel  ^^^'^g^/jl^**" 
&C.  nunquam  indebitatus ;  secondly,   as  to   the  sum  of  xod.,  nanquam 

lA  J4f.  8cf.,  parcel  of  the  said  sum  of  5/.  16s.  lOd,  a  set-  '^  iLiusd*, 

off;  thirdly,  as  to  the  residue,  i.  e.  the  sum  of  «,  2s.  2A,  Si7^/Vorf  a 

that  the  plaintiff  ought  not/uriher  to  maintain  his  action  tet-off;  mm  to 

in  respect  thereof,  because  the  defendant  says,  that  when  t.  e.  4/.  2s.'2d,, 

the  same  became  due,  he  was  and  has  erer  since  been  ||ff  o^bt^li^r 

ready  to  pay  the  same :  and  that  after  it  became  due  he  was  fi^^^ '°  ^^^'' 

'        *  tain  hii  action, 

ready  to  tender,  and  offered  to  tender  the  same,  but  that  becaate  the 
the  defendant  dispensed  with  an  actual  tender  thereof,  when  the  i 


because  the  matter  was  in  the  hands  of  his  attorney  ;  and  Jl^a*f"njf  ^'Ji 
that  the  defendant  now  brings  the  said  sum  of  4/.  2s.  2d.  ever  lince  been 

ready  to  pay 

into  Court,  ready  to  be  paid  to  the  plaintiff,  &c.  &c.  the  nme;  and 
The  plaintiff  thereupon  took  the  «.  2s.  2d.  out  of  Court,  Ji^^^duehe 
and  entered  a  nolle  prosequi  as  to  that  sum ;   and  on  the  ^•"/eady  to 

*  *  tender,  and 

trial  before  Lord  Abinger,  C  B.,  at  the  Middlesex  sit-  offered  to  ten- 
tings  afker  last  term,  the  defendant  had  a  verdict  on  the  bottbephUn- 

Other  issues.  tiff  dispensed 

*'*'"^    »««%jo.  ^jjji  jj^  actual 

tender,  because 

Jervis  now  moved  for  a  rule  to  shew  cause  why  judgment  in  the  hands  of 
should  not  be  entered  up  for  the  plaintiff  on  the  whole  anVthntfeli- 
record,  and  contended  that  the  third  plea  was  an  informal  ^^°^  ^"°8>  ^^« 

1  ^  money  Into 

plea  of  payment  of  money  into  Court,  and  not  a  plea  of  Court,  ready  to 
tender;  upon  which,  therefore,  the  plaintiff  was  entitled  piafntiff^&c.!— 
to  the  Gosta  of  the  cause.  It  was  held  in  FineA  v.  Brook  (a),  f;;^'^*'!*^^,! 
thai  a  finding,  that  the  defendant's  attorney  called  on  the  plea  of  tender, 
plaintiff,  and  said, ''  I  am  come  to  pay  you  the  IL  12f.  5d.  paymenrinto 
which  the  defendant  owes  yon,''  to  which  the  plaintiff  said,  pit^rt/ff'^aVng 

taken  the  money 
ont  of  Court,  and  entered  a  nolle  prosequi,  the  defendant,  who  had  succeeded  on  the  other  inoes, 
was  entitled  to  Judgment  on  the  whole  record. 

(a)  1  Bing.  N.  C.  253;  1  Scott,  70. 
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Exeh.  rf  Phot,  **  I  cannot  take  it.  the  matter  is  in  the  hands  of  my  attor- 
1837.  , 

ney/* — did   not  warrant  a  judgment  for  the  defendant. 

[Parke^  B. — This  plea  goes  further ;  it  states  that  the 
plaintiff  dispensed  with  an  actual  tender.]  The  plea  is 
not  pleaded  in  bar  of  the  action  altogether,  as  a  plea  of 
tender  ought  to  be,  but  only  in  bar  of  the  further  main- 
tenance of  the  action. 


Parke,  B. — The  question  is,  whether  this  is  an  in- 
formal plea  of  tender,  or  an  informal  plea  of  payment  of 
money  into  Court.  The  whole  difficulty  arises  from  the 
insertion  of  the  word  *'  further  '*  in  the  plea :  but  can 
there  be  any  doubt  that  it  is  meant  to  be  a  plea'of  tender, 
and  that  that  word  crept  in  by  mistake  ?  I  think  there 
should  be  no  rule. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


In  an  action 
againat  the 
■heriff  for  a 
fiilse  return  of 
nalla  bona  to 
a  fi.  fiu,  the 
defence  being 
the  bankruptcy 
of  the  debtor, 
the  Court  re- 
futed to  allow 
the  defendant 
to  plead  to- 
gether two 
pleas,  one  tr»- 
Tening  the  alle- 
gation that  the 
defendant  leized 
the  goods  of 
the  debtor,and 
the  other  set- 
ting forth  the 
dates,  &C.  of  the 
to  the  seiiure. 


Wright  v.  Lainson  and  Another. 

In  this  case  (reported  ante.  Vol.  2,  p.  739)  Buii  applied 
for  leave  to  add  two  pleas,  the  one  traversing  the  averment 
in  the  declaration  that  the  defendants  seized  the  goods  of 
Hayes  (the  bankrupt),  and  the  other  also  stating  the  cir- 
cumstances and  dates  of  the  act  of  bankruptcy,  and  of  the 
issuing  of  the  fiat.  The  act  of  bankruptcy  was  before  the 
seizure,  although  the  fiat  did  not  issue  till  after  it ;  and 
there  might  be  some  question  whether  the  former  plea 
alone  would  sufiiciently  raise  the  defence,  since  it  might 
be  said  that  the  goods  were  the  goods  of  Hayes  at  the 
time  of  the  seizure,  notwithstanding  the  prior  act  of  bank- 
ruptcy, inasmuch  as  the  fiat  had  not  then  issued. 

act  of  bankruptcy  and  fiat;  the  former  having  been  prior,  the  latter  sabsequent. 
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Lord  Abinoer,  C.  B. — They  were  at  that  time  the  ^^\^f/f^«^» 
goods  of  the  assignees  by  relation  to  the  time  when  the 
act  of  bankruptcy  was  committed,  although  the  fiat  was 
not  issued  until  afterwards.  It  is  quite  clear  that  to  prove 
the  shorter  plea,  you  must  prove  the  trading,  the  pe- 
titioning creditor's  debt,  and  an  act  of  bankruptcy  before 
the  date  of  tlie  levy. 

AldersoMi  B. — To  allow  these  pleas  together  would 
be  introducing  all  the  evil  of  double  pleading,  which  it 
was  the  object  of  the  rules  to  avoid.  You  may  take  which 
of  them  you  choose. 

Motion  refused. 


Drury  9.  Davenport. 

WrlG  HTM  AN  shewed  cause  against  a  rule  which  had  a  writ  of  ram- 
been  obtained  for  setting  aside  a  copy  of  a  writ  of  sum-  "e^„^"\7i 
mons,  on  the  ground  that  it  commenced  "William  the  Uun  the  Fourth, 
Fourth,  &c.*'  instead  of  "Victoria,**  although  dated  and  "victoria,"  is 
served  in  the  present  reign.     He  urged,  that  inasmuch  as  *,Iiiinb!|*Iit*a2do 
the  writ  was  tested  in  the  name  of  the  proper  Judge,  and  ^  motion, 
had  the  proper  date,  the  defendant  could  not  be  misled  by 
the  error  in  the  name,  and  it  was  therefore  immaterial : 
Elvin  V.  Drummond  (a).  [Parke,  B. — That  case  was  before 
the  late  statute,  which  gives  a  precise  form.]     The  form 
itself  runs  in  the  name  of  William  the  Fourth.    The  sta- 
tute, however,  did  not  alter  the  law  or  practice  as  to  these 
matters  from  what  they  were  before. 

Parke,  B. — We  are  now  under  a  statute  giving  an  ex- 
press form,  and  we  have  always  held  it  necessary  that  it 
should  be  strictly  pursued.  The  rule  must  be  absolute 
with  coats. 

Rule  absolute. 

(a)  4  Bing.  278 ;  1  Moo.  &  P.  88. 
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B*eh.  of  Pleat, 
1837- 


The  omission 
of  a  similiter 
is  amendable 
under  the 
Statute  of 
Amendments, 
8  Hen.  6,  c.  12, 
s.  2,  as  mis- 
prision of  the 
clerk,  even 
after  final 
judgment,  and 
after  a  writ  of 
error  has  been 
brought,  and 
such  omission 
assigned  for 
error. 


SiBONi  V.  KiRRMAM  and  Another. 

X  HE  writ  of  error  in  this  case  having  been  proceeded 
with  (a),  several  errors  were  assigned,  one  of  which  was, 
that  no  issue  was  joined  on  the  second  plea;  the  defend- 
ant not  having  added  the  similiter  to  the  replication,  and 
there  being  no  &c.  to  supply  its  place. 

Martin  had  obtained  a  rule  to  shew  cause  why  the 
record  should  not  now  be  amended  by  adding  the  similiter, 
against  which 

Kelly  and  Hoggins  shewed  cause. — This  application  is 
too  late.  The  case  is  not  within  the  statute  of  Jeofails,  S2 
H.  8,  c.  30 ;  that  applies  to  cases  of  defective  joinder  of 
issue ;  where  there  is  an  actual  joinder,  but  some  mere 
misprision^.  In  Cooper  v.  Spencer  (i),  the  want  of  a  simi- 
liter was  held,  on  motion  in  arrest  of  judgment,  to  be  a 
fatal  objection,  and  not  amendable.  A  fortiori,  it  cannot 
be  amendable  after  final  judgment,  and  after  a  writ  of  error 
brought.  In  Sayer  v.  Pococi  (c),  the  record  was  amended 
after  verdict  by  instead  the  similiter  instead  qf  an  &c. ; 
but  that  was  on  the  express  ground  that,  according. to 
Lord  Coke  (d),  &c.  would  be  construed  to  mean  every 
necessary  matter  that  ought  to  be  expressed*  In  Griffith 
T.  Crockford  (^),  the  omission  of  the  similiter  was  again 
held  to  be  an  irregularity  for  which  the  Court  would  fet 
aside  the  verdict.  In  Green  t.  Miller  (/),  it  was  expressly 
held  that,  after  error  brought,  the  Court  could  amend  the 
record  only  in  respect  of  misprision  of  the  derk.  Stocks 
diUe  v.  Chapman  (g)  will  probably  be  ciled  on  the  other 
side.    There  the  Court  held,  referring  to  2  Saund.  S19.  %, 


(a)  See  1  M.  &  W.  423. 

(6)  1  Stra.  641 ;  8  Mod.  376. 

(c)  Cowp.  407. 

(d)  Co.  Litt.  17.  b. 


(e)  3  Brod.  &B.1;  6  Moore,51. 
(/)  2  B.  &  Ad.  781. 
(Sf)  4  Ad.  &  £.  419. 
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Dole  (&)»  that  after  verdict  for  the  plaintiflP,  the  defendant  Bxek.  xif  pimw, 
could  not  take  advantage  of  the  want  of  a  similiter  or  an 
'&c.  to  a  replication  de  injuri&.     That,  however,  was  not 
after  error  brought. 

Martin,  in  support  of  the  rule. — With  regard  to  the 
cases  relied  on  by  the  other  side,  Cooper  v.  Spencer  was 
expressly  overruled,  by  name,  in  Harvey  t.  Peake  (a). 
Oriffith  T.  Croekford  appears,  from  the  report  in  Moore, 
to  have  proceeded  on  the  special  ground  that  the  attorney 
had  been  applied  to  to  make  the  amendment  before  the 
trial,  and  had  refused  :  that  case,  however,  was  cited  in 
Stockdale  v.  Chapman,  and  must  be  taken  to  have  been 
thereby  overruled.  It  is  laid  down  in  all  the  books  that 
such  a  defect  is  aidable  after  verdict,  by  the  statute  of 
Amendments,  8  Hen.  6,  c.  12 ;  the  statutes  of  Jeofails  do 
not  apply  to  the  case.  2  Archb.  Pr.  951 ;  Tidd*s  Pr.  904 ; 
S  Saund.  319,  a.  note  (6).  The  8  Hen.  6,  c.  12,  s.  2,  enacts, 
that  the  Judges  shall  have  power  to  examine  records,  pro- 
cesses, &c.,  **  and  to  reform  and  amend,  in  affirmance  of 
the  judgments  of  such  records  and  processes,  all  that 
which  to  them  in  their  discretion  seemeth  to  be  misprision 
of  the  clerks  in  such  record,"  &c.  There  is  no  reference 
to  any  previous  entry  by  which  the  amendment  is  to  be 
made.  In  Sayer  v.  Poeock,  Lord  Mansfield  puts  the 
judgment  of  the  Court  on  three  grounds :  first,  that  it  was 
an  omission  of  the  clerk;  secondly,  the  effect  of  the  &c. ; 
and  lastly,  that  by  amending,  the  Court  only  made  that 
right  which  the  defendant  himself  understood  to  be  so  by 
going  down  to  trial.  The  last  reason  strongly  applies  to 
the  present  case,  in  which  the  omission  was  that  of  the  de- 
fendant himself,  not  of  the  plaintiff.  [Parke,  B. — ^The 
only  difficulty  is  to  see  how  to  make  out  the  misprision — 
to  make  the  misprision  appear,  must  not  some  document 

(a)  3  Burr.  1793. 
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i^«^  of  Fiwt^  exist  which  the  clerk  must  appear  to  have  made  a  mistake 
in  copying  ?]  Lord  ManzfieUCs  last  reason  is  independent 
of  that  difficulty.  In  Grundy  v.  Mell  {fl\  a  similar  amend- ' 
ment  was  made  after  verdict,  on  the  authority  of  Sayer  ?• 
Pocock;  that  however  was  before  final  judgment.  In 
Reeder  v.  Bloom  (i),  there  was  an  &c.j  but  it  was  not 
referred  to  by  the  Court;  and  Gaselee,  J.,  said,  that  ac- 
cording to  2  Saund.  319,  a,  the  defect  was  one  which  might 
be  remedied  at  any  time.  But  Wright  v.  Norton  (e)  is  the 
strongest  possible  authority  in  favour  of  this  amendment. 
In  that  case,  which  was  a  qui  tam  action,  the  Court  held  that 
the  entry  of  the  similiter,  on  nil  debet,  in  the  defendant's 
name  instead  of  the  plaintiff's,  was  amendable  after  verdict ; 
and  Lord  Ellenborough  expressly  recognized  the  last 
reason  given  for  the  amendment  by  Lord  Mansfield  in 
Harvey  v.  Peake.    [He  was  then  stopped  by  the  Court]. 

Parke,  B.— All  that  the  Court  wanted  was  an  authority 
for  saying  that  this  could  be  considered  as  a  misprision  of 
the  clerk.  The  cases  of  Wright  v.  Norton,  and  Stockdale 
V.  Chapman,  are  such  authorities :  in  both  the  Court  ap- 
pear to  have  considered  that  they  had  power  to  amend 
such  a  defect  as  misprision,  without  thinking  it  necessary 
that  there  should  be  any  warrant  or  authority  for  the 
amendment,  by  the  production  of  any  document  to  amend 
by :  that,  on  the  parties  going  down  to  trial,  the  clerk 
ought  to  make  up  the  nisi  prius  record  by  inserting  the 
similiter,  although  it  has  been  omitted  by  the  party. 
There  being  then  such  authorities,  the  Court  is  justified 
in  directing  this  amendment. 

BoLLAND,  Alderson,  and  Gurney,  Bs.  concurred. 
Rule  absolute  on  payment  of  costs. 

(a)  1  N.  R.  28.  (6)  2  Bin^h.  384. 

(c)  6  M.  &  Sdw.  50. 
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Exeh»  cf  Pleati 
1837. 

Hamilton  and  Others  p.  Sheddon. 

il^SSUMPSIT  on  a  policy  of  insurance  on  goods,  by  the  Anompsit  on 
ship  Clipper,  at  and  from  Liverpool  to  any  port  or  ports^  ^^^^^  ll  J5»e 
place  or   places  of  loading  and  trade,  on  the  coast  of  ^°S^!  °[*  !!!,"•* 
Africa  and  African  islands,  during  her  stay  and  trade  on  per,  at  and  from 
the  said  coast  and  islands,  and  at  and  from  thence  to  her  ^y  port  or^ 
port  or  ports  of  discharging  in  the  United  Kingdom,  with  J^^j^^** J|^' 
leave  to  call  at  all  ports  and  places,  backwards  ancl  for-*  ing  and  trade 
wards,  and  forwards  and  backwards,  in  any  order,  for  any  AfHca  and 
purpose,  mthoui  being  deemed  any  deviation;  and  with  during^bCT^it^ 
liberty  also  for  the  said  ship,  in  that  voyage,  to  proceed  «nd  trade  on  Ae 

MUCL  GOIUIC  (unci 

and  sail  to,  and  touch  and  stay  at,  any  ports  or  places  biands,  and  at 
whatsoever!  and  to  load,  unload,  re-load,  sell,  barter,  and  toher^rtor^ 
exchange  goods  and  property,  wheresoever  she  might  call  '?^°^^i'*tw 
or  proceed  to,  with  any  ships,  boats,  factories,  and  canoes,  United  King- 
in  loading  and  unloading  included ;  particularly  with  li"  to  ca'ii  at  all 
berty  oflranssltip  on  board  any  vessel  or  craft  in  the  same  KSward/Md* 
employ  or  otherwise,  and  to  receive  from  them  fresh  goods,  J>"^«'J»i  "nd 

forwards  and 

and  sell,  barter,  and   exchange  those  goods   for  fresh  backwards, 
cargo  or  cargoes  of  produce,  without  prejudice  to  that  in*  deemed  my 
surance.     And  by  a  memorandum  thereunder  written,  it  ^Jjjj'*^^'  Jjf* 
was  especially  agreed  that  the  said  vessel  might  be  em*  Mid  ibip  in  that 
ployed  or  used  as  a  tender  to  any  other  vessel  or  ship  in  cecd  and  sail 
the  same  employ.    The  declaration  then  stated  the  saiU  My"^"^©** 
ing  of  the  vessel  from  Liverpool,  her  arrival  on  the  coast  P**<»'  wbaiso- 

,  ever,  and 

of  Africa,  and  her  departure  from  thence  on  her  home-  with  leave  to 
ward  voyage,  when  she  struck  upon  some  rocks,  whereby  a?./^^ 

wheresoever 
she  might  proceed  to,  with  any  ships,  boats,  ftc,  in  loading  and  unloading  included,  pardeularly 
wUh  liberty  to  tranehip  on  board  any  vessel  or  craft  in  the  same  employ;  with  an  agreement  that 
the  vessel  might  be  employed  or  used  as  a  tender  to  any  other  vessel  or  ship  in  the  same  employ. 
TKe  vessel  arrived  at  Benin,  in  Africa,  and  suyed  there  thirteen  montlis,  during  which  time 
she  was  employed  in  conveying  goods  from  a  vessel  in  the  same  employ  at  the  mouth  of  the  river, 
to  Camaroones,  and  putting  them  on  board  another  vessel  also  in  the  same  employ;  but  on  her 
retnm  with  a  homeward  cargo  was  lost: — BeU,  that  the  learned  Judge  who  tried  the  cause  waa 
right  in  telling  the  Jury  that  the  voyage  to  the  Camaroones  was  a  deviation,  and  that  it  was  not 
an  acting  as  a  tender  within  the  meaning  of  the  policy  i—Held,  also,  that  it  was  a  proper  question 
lor  the  Jury,  whether  her  stay  at  Benin  was  unreasonable  or  no;  and  they  having  found  in  the 
aflrmatlve,  that  It  was  warranted  by  the  evidence. 

VOL.  II.  £  M«  W. 
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*'*^*ij^7^''^  the  goods  on  board  became  and  were  wholly  lost  to  the 
plaintiifs.  There  were  also  counts  for  money  had  and 
received^  and  on  an  account  stated.  The  3rd  and  4th 
pleas  only  became  material.  The  former  statedi  that  after 
the  arriral  of  the  ship  at  the  place  of  loading,  on  the 
coast  of  Africa,  to  wit,  at  Benin,  and  before  the  said  home- 
ward cargo  was  lost,  the  said  ship,  without  any  sufficient 
cause  or  excuse,  did  not  proceed  on  the  voyage  in  the 
policy  mentioned,  but  deviated,  departed  from,  and  aban- 
doned the  course  of  the  said  voyage,  whereby  the  policy, 
and  the  risk  thereby  insured  against,  became  and  were 
wholly  avoided  and  determined*  The  4th  plea  alleged, 
that  the  ship,  after  she  had  set  sail  from  Benin,  and  be- 
fore the  loss,  was  employed  and  used  on  other  and  differ- 
ent occasions,  and  for  other  and  different  purposes,  than 
those  in  the  policy  mentioned,  and  was  also  voluntarily 
kept,  delayed,  and  detained  at  divers  ports  and  places, 
for  the  space  of  thirteen  months,  the  same  being  a  much 
longer  time  than  was  necessary  or  reasonable  for  any  of 
the  purposes  in  the  policy  mentioned,  whereby  the  risks 
were  greatly  and  unnecessarily  varied  and  increased,  and 
the  policy  became  and  was  wholly  avoided  and  determined. 
The  plaintiff  took  issue  upon  these  pleas,  and  the  cause 
was  tried  before  Coliman,  J.,  at  the  last  summer  assizes 
for  Liverpool,  when  it  appeared  in  evidence,  that  the 
plaintifis  were  merchants  residing  at  Liverpool,  having 
several  vessels  employed  in  the  African  trade.  The  po- 
licy was  effected  on  the  17th  March,  1835,  and  the  Clip- 
per, the  vessel  in  question,  sailed  in  May  from  Liverpool 
for  Benin,  where  she  arrived  on  the  25th  June,  1835,  and 
discharged  her  cargo  at  a  factory  of  the  plaintiffs,  in  the 
river  there.  While  lying  in  the  Benin  river,  the  vessel 
acted  as  tender  to  four  other  vessels  of  the  plaintiffs. 
Whilst  thus  employed,  the  Laurel,  one  of  these  vessels, 
struck  on  a  bar  at  the  mouth  of  the  river  Benin,  in  conse- 
quence  of  which  her  cargo  of  oil  was  unshipped,  and  put 
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on  board  the  Clipper,  which  conveyed  it,  together  with  Bxek.  of  Pi^a, 

aome  other  oil  taken  in  elsewhere,  to  Camaroones,  and 

there  put  it  on  board  another  vessel  of  the  plaintiffs,  called 

the  Daedalas.    The  Clipper  then  took  some  iron  goods 

on  board  at  Camaroones,  for  her  homeward-  voyage,  and 

on  the  10th  of  August,  1836,  left  that  place  for  the  island 

of  Corisco.     On  the  30th,  she  struck  upon  a  reef  of  rocks 

near  that  island,  when  the  vessel  was  seized  upon  and 

broken  up  by  the  natives,  and  her  cargo  wholly  carried 

away  and  destroyed.     The  learned  Judge  told  the  jury, 

that  the  carriage  of  the  oil  by  the  Clipper  to  Camaroones 

was,  in  his  opinion,  a  clear  deviation;  but  he  left  two 

qnestiona  to  the  jury  :  first,  whether  or  not  they  thought 

that  the  vessel  had  been  employed  for  other  purposes 

than  those  mentioned  in  the  policy;  secondly,  whether 

she  had  stayed  an  unreasonable  time  in  the  river  Benin. 

The  jury  found  both   questions  in  the  affirmative,  and 

gave  their  verdict  for  the  defendant  accordingly. 

Alexander  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  and  of  the  verdict  being  contrary  to  the 
evidence. — ^Tfais  was  not  a  deviation,  nor  was  the  time  the 
vessel  stayed  away  unreasonable.  The  policy  was  ex- 
pressly framed  to  meet  such  a  voyage  as  this;  and  there  is  an 
express  agreement  that  the  vessel  may  be  employed  or  used 
as  a  tender  to  any  other  vessel  or  ship  in  the  same  employ. 
The  vessel  in  question  was  used  as  a  tender  to  the 
Dsedalua  from  the  Laurel,  which  latter  vessel,  having 
been  disabled  from  going  forward,  had  unshipped  her 
cargo  into  the  Clipper.  She  was  thus  used  as  a  tender  to 
the  Daedalus,  to  enable  her  to  proceed  to  England.  The 
African  trade  is  especially  a  trade  of  barter,  and  this  was 
not  a  distinct  voyage  to  any  particular  place,  but  a  voyage 
of  barter  to  any  place  or  places  where  the  hopes  of  barter 
to  advantage  might  be  greatest.  ZAklerson,  B. — This 
was  a  taking  of  the  goods  out  of  the  Laurel  as  a  carrier, 

e2 
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EtcJL  of  Pkoit  and  carrying  them  to  the  Daedalus.]  All  that  was  done 
was  for  ships  in  the  same  employ,  which  was  within  the 
words  of  this  policy.  The  learned  Judge,  however,  thought 
that  going  from  the  mouth  of  the  Benin  river  to  Caina« 
roones  was  a  deviation,  and  that  the  Clipper  had  been 
used  as  a  warehouse.  But  unless  she  had  been  used  as  a 
warehouse,  the  transshipping  allowed  by  the  policy  could 
not  have  been  carried  on. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  the  learned 
Judge  was  right  in  his  definition  of  a  ship's  tender,  and 
that  there  was  no  misdirection  in  this  case.  I  have  always 
understood  that  the  tender  of  a  ship  was  one  that  was 
employed  in  assisting  the  loading  of  the  ship  at  the  port 
where  the  ship  was  intended  to  be  loaded,  and  the  Clipper 
might  have  acted  in  that  capacity  to  the  Laurel  without  im- 
propriety ;  but  when  the  Laurel  gotinto  difficulties,  and  the 
cargo  was  transshipped  and  put  onshore — when  the  Clipper 
takes  the  cargo  from  Benin,  and  carries  it  on  another 
voyage,  and  to  another  port,  and  puts  it  aboard  of  another 
ship,  which  is  not  a  tender  to  that  ship,  she  is  doing  then 
a  totally  distinct  act,  and  cannot  be  considered  as  acting 
as  tender  to  the  ship  there.  Now  that  is  not  the  meaning 
of  this  policy ;  she  was  to  act  as  a  tender  between  the  ship 
and  the  port  where  that  ship  was  stationed — ^not  in  carry- 
ing the  cargo  to  another  port.  On  that  part  of  the  case  I 
think  the  learned  Judge  was  right  in  his  opinion,  and  that 
this  was  quite  a  separate  and  distinct  transaction,  and  a 
deviation  from  the  voyage  covered  by  the  policy.  As  to  the 
pther  part  of  the  case,  I  am  not  prepared  to  say  the  verdict 
ofthe  jury  was  wrong — it  was  a  question  for  them,  and 
we  cannot  say  they  were  wrong.  It  was  a  proper  question 
for  them,  upon  the  evidence,  whether  the  remaining  out 
so  long  was  within  the  meaning  and  intention  of  the  policy ; 
and,  as  there  must  be  some  limit  to  the  underwriters' 
liability,  whether  the  proper  time  had  not  been  exceeded* 
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Pakkb,  B. — I  am  entirely  of  the  same  opinioiii  and  think  M*ek.  rf  pUm, 
the  learned  Judge  was  right  in  the  direction  he  gave  the  jury  ^  '  ^ 

on  the  third  issue,  that  the  act  of  carrying  the  cargo  from     Hamilton 
Benin,  where  the  Laurel  got  on  shore,  to  Camaroones,  was      Sbbddon. 
not  an  act  of  tendering  within  the  meaning  of  the  policy, 
or  in  the  terms  of  its  protection,  but  was  a  deriation.     It 
appears  to  me  that  the  question  resolves  itself  into  one  of 
Construction  to  be  put  on  this  particular  clause,  which 
refers  to  the  liberty  to  be  given  on  this  voyage,  and  clearly 
does  not  authorize  such  an  act  as  this.     It  it  is  not  neces- 
sary  to  go  through  the  words  of  the  policy  in  order  to  see 
that  the  voyage  is  to  be  confined  to  the  original  voyage — 
there  is  nothing  that  would  authorize  the  vessel  to  act  as 
carrier  to  any  other  vessel  or  ship  in  the  same  employ ; 
and  the  simple  question  is,  whether  the  carrying  of  this 
cargo  to  another  port  is  an  act  of  tender.    Now,  if  the 
Laurel  had  been  on  shore,  and  this  vessel  had  been  sent 
and  employed  to  relieve  the  Laurel  from  her  cargo,  and  to 
carry  it  to  the  nearest  safe  place,  I  should  have  thought 
that  would  have  been  an  act  of  tendering  within  the  pro^ 
tection  of  the  policy.    But  that  is  not  so— it  is  carried  to 
Camaroones  for  another  purpose,  quite  inconsistent  with 
and  wholly  independent  of  any  assistance  given  in  the 
shape  of  tender  to  another  vessel,  and  therefore  the 
moment  the  vessel  sailed  to  Camaroones,  that  was  a  devia- 
tion in  effect  from  the  policy,  and  the  underwriter  was 
discharged.    With  respect  to  the  question  upon  the  other 
issue,  it  is  not  necessary  to  go  into  that,  for,  as  the  verdict 
upon  the  third  issue  must  have  been  for  the  plaintiff^  it 
would  be  for  the  plaintiff  on  that  also;  and  it  has  been  re- 
cently decided  in  the  Court  of  Common  Pleas,  that  there 
must  be  some  limit  put  to  voyages  of  this  kind,  and  that 
they  are  not  to  be  extended  beyond  a  reasonable  time. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Rule  refused. 


54 


CASBS  IN  THE  EXCHEQUERi 
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1837. 


The  defendant 
gave  a  cognovit, 
whereby  it  waa 
atipulated  that 
no  judgment 
ahould  be 
entered  up 
thereon,  unlesa 
defiiult  should 
be  made  in 
payment  of  the 
debt,  with  in- 
terest, and  eoits, 
on  the  9th  No- 
Temben  and 
in  case  the  de- 
fendant made 
default  in  pay- 
ment as  afore- 
said, the  plain- 
tiff was  to  be  at 
liberty  to  enter 
up  judgment 
and  proceed  to 
eiecotion,  and 
take  the  whole 
of  the  said  debt 
and  costs,  to- 
gether  with  the 
costs  tif  such 
judgment  and 
oxeeutUm  ;— 
Held,  that  no 
default  could 
be  made  by 
the  defendant 
until  the  plain- 
tiff had  fur- 
nished her  with 
a  bill  of  the  costs, 
and  given  her 
notice  of  taxa- 
tion; and  not 
having  done  so, 
.   that  judgment 
signed  on  the 
10th  November 
was  irregular, 
although  the 
defendant  had 
paid  no  part  of 
either  the  debt 
or  costs. 


Booth  v.  Lady  Hyde  Parker. 

X  HE  defendant  in  this  case,  on  the  27th  October,  gave 
a  cognovit,  in  which  it  was  stipulated  that  no  judgment 
should  be  entered  up  or  execution  issued  thereon,  unlesa 
default  should  be  made  in  payment  of  the  sum  of  17& 
6s.  lOd.,  the  amount  of  the  debt,  together  with  interest 
from  that  day,  and  eosls,  on  the  9th  of  November :  and 
in  case  the  defendant  made  default  in  payment  as  afore* 
said,  the  plaintiff  was  to  be  at  liberty  to  enter  up  judgment 
and  proceed  to  execution,  and  take  the  whole  of  the  said 
debt  and  costs,  together  with  the  costs  of  such  Judgment 
and  execution;  and  the  defendant  consented  that  the 
costs  should  be  taxed  as  between  attorney  and  client,  and 
agreed  to  pay,  and  include  in  such  costs,  the  expense 
attending  the  filing  of  the  cognovit.  The  defendant  not 
baviug  paid  any  part  of  the  debt  or  costs  by  the  day 
mentioned  in  the  cognovit,  the  plaintiff  made  an  entry 
of  final  judgment  on  the  judgment  paper,  without  having 
previously  furnished  to  the  defendant  any  bill  of  costs,  or 
given  her  any  notice  of  taxation* 

Barstow,  on  a  former  day  in  this  term,  obtained  a  rule 
to  shew  cause  why  the  judgment  should  not  be  set  aside 
for  irregularity,  on  the  ground  that,  inasmuch  as  the  cog« 
novit  stipulated  for  payment  of  debt  and  costs  on  the  9th 
November,  the  plaintiff  could  not  sign  judgment  without 
having  a  previous  taxation  of  such  costs;  and  cited 
Wilson  V.  Northern  (a).  The  aflSdavit  of  the  plaintiff'9 
attorney,  in  opposition  to  the  rule,  stated  that  he  believed 
it  to  be  the  practice  in  such  case  to  tax  the  costs  once 
only,  vi^.^  on  the  final  judgment :  and  that  it  was  the  prac- 
tice of  attorneys    for  defendants,  under   such   circum- 


(fl)  4  Dowl.  P.  C.  212. 
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stances,  to  give  notice  if  they  were  ready  to  pay  the  debt.  JB*«A.  ofPUtu^ 
The  Master  however  certified  to  the  Court  that  there  was 
no  certain  practice  on  the  subject. 

Kelly  shewed  cause. — It  was  unnecessaryi  in  Wilson 
V.  Northern^  to  decide  that  there  must  be  a  taxation  of 
costs  before  signing  judgment,  because  there  judgment 
was  signed  on  the  very  day  limited  for  payment  of  the  debt 
The  case  may  be  supported  on  that  ground,  and  the  ob** 
servations  of  the  learned  judges,  which  are  relied  on  for 
the  defendant,  are  therefore  extrajudicial.  In  order  to 
determine  that  this  judgment  is  irregular,  the  Court  must 
say  that  the  plaintiff  could  not  have  signed  judgment  and 
issued  execution  for  the  debt  alone ^  giving  up  the  costs, 
after  the  9th  of  November.  The  defendant  says  that 
default  must  be  made  in  payment  of  aU  three — debt, 
interest,  and  costs — before  judgment  could  be  signed: 
then  it  would  follow  that  if  she  paid  the  costs,  but  not  the 
debt,  judgment  could  not  be  signed.  The  defendant  is 
bound  to  discharge  herself;  surely  she  must  tender  and 
pay  each  as  it  becomes  due.  The  taxation  of  the  costs 
may  be  delayed  from  day  to  day;  must  the  defendant 
therefore  not  pay  the  debt  ?  If  the  defendant's  statement 
of  the  practice  be  right,  there  must  be  two  several  taxa« 
tions,  and  two  several  executions  in  case  of  default.  The 
more  convenient  course  is  that  which  the  plaintiff  was 
taking — to  make  the  entry  of  the  judgment,  then  tax  all 
the  costs,  and  fill  up  the  judgment,  and  issue  execution 
for  the  whole.  But  further,  if  the  judgment  is  not  final 
until  the  whole  sum  is  entered  which  the  defendant  is  io 
pay,  then  judgment  has  not  as  yet  been  signed  here ;  it  is 
a  mere  incipient  proceeding. 

BarsioWf  contra,  was  stopped  by  the  Court 

Parke,  B. — The  rule  must  be  absolute.    With  regard 
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EasOu  rf  Pktut  to  the  last  objection,  that  judgment  has  not  been  com- 
pletely  signed,  it  is  true  it  has  not ;  but  the  plaintiff  is  not 
entitled  to  commence  that  which  is  an  irregular  transao- 
tion,  if  he  was  precluded  from  doing  so  by  the  terms  of 
this  cognovit.  Then  the  question  is,  whetheri  on  the 
terms  of  the  cognoviti  the  defendant  was  bound  to  make 
two  tenders,  one  of  the  debt,  and  another  of  the  costs 
when  taxed.  I  think  she  was  bound  only  to  make  one 
tender,  of  one  entire  sum,  viz.,  the  debt,  and  the  costs  of 
the  action  as  between  attorney  and  client  To  enable  her 
to  do  this,  the  plaintiff  was  bound  to  go  through  the  form 
of  ascertaining  the  costs  by  taxation,  and  to  give  the  defen- 
dant notice  of  it ;  then  if  she  omitted  to  pay  either  the 
debt  or  costs,  the  cognovit  would  be  forfeited.  No  doubt 
the  plaintiff  may  give  up  the  costs ;  but  if  so,  he  must  give 
the  defendant  notice  to  that  effect,  and  then  he  would 
be  entitled  to  judgment  on  default  in  payment  of  the 
debt 

Alderson,  B*— I  agree  in  the  conclusion,  and  adhere 
to  the  reasons  given  for  it,  in  the  case  of  Wilson  ▼.  Nor^ 
thern.  That  case  might  no  doubt  have  been  decided 
on  another  ground ;  but  it  is  new  to  me  to  hear  that  a 
case  is  no  authority,  although  the  reasons  given  by 'the 
judges  are  in  point,  because,  though  pertinent  to  the  case, 
they  are  not  ali  the  reasons  that  might  be  given.  I  con- 
sider that  case  a  direct  authority.  But  independent  of 
that  authority,  I  think  the  plaintiff  was  not  entitled  to 
sign  judgment  until  default  in  payment  of  the  aggregate 
sum  which  consisted  of  debt,  interest,  and  costs.  If  that 
aggregate  sum  exists,  then,  if  the  defendant  makes  default 
in  paying  the  whole,  the  condition  is  broken.  But  it  does 
not  exist,  because  the  costs  are  not  ascertained;  therefore 
there  can  be  no  default*  If  the  plaintiff  gives  up  the  costs, 
that  makes  a  new  aggregate  sum,  by  nonpayment  of  which 


MICHAELMAS  TBRM,  1  VICT.  57 

there  is  a  default :  but  until  the  defendant  knows  what  S^h.  of  PUa$^ 
thai  aggregate  sum  is,  she  cannot  make  default ;  the  plain- 
tiff ought  therefore  to  inform  her. 

GuRNBY,  B.  concurred. 

Rule  absolute^  with  costs. 


Angus  v.  Coppaed  and  Others. 

KjLARKSONh^A  obtained  a  rule  to  set  aside  the  ap-  Then  is  no  ir- 
pearance  and  subsequent  proceedings  in  this  cause.  It  i^^nJ^MTcni 
was  an  action  of  trespass  against  nine  defendants,  for  ^^t>of>am- 

^  ^  ™ons  for  the 

taking  forcible  possession  of  certain  houses  at  Horsham.  Mme  cause  of 
The  several  defendants  living  at  a  considerable  distance  there  are  sere- 
from  each  other^  two  writs  of  summons  were  taken  out»  on  Jih^**,^^*^ 
the  same  day,  each  of  them  including  the  names  of  all  the  ^ued  on  the 
defendants ;  and  some  of  the  defendants  were  served  with  and  dated  the' 
one  of  the  writs,  others  with  the  other;  six  of  them  only  **"*  ^^' 
being  served  in  all.    For  these  six  an  appearance  was  en- 
tered on  the  10th  July,  and  on  the  same  day  a  declaration 
was  filed.     On  the  11th,  one  of  the  six  defendants,  Med- 
wiuj  who  was  an  attorney,  took  the  declaration  out  of  the 
office,  not  stating  whether  he  took  it  out  on  behalf  of  the 
other  defendants  or  not.     On  the  ISth,  a  summons  was 
taken  out  for  all  the  six  defendants  to  set  aside  the  ap«- 
pearance,  which  was  attended  by  counsel  for  all  the  de- 
fendants, who  on  that  occasion  undertook  to  accept  short 
notice  of  triaL      On  the  18th,  the  defendant  Med  win 
pleaded  separately.    The  other  defendants  not  having 
pleadedj  on  the  ]9th  judgment  was  signed  against  them. 
A  summons  being  taken  out  before  a  Judge  at  chambers 
to  set  aside  the  judgment,  on  the  2Snd  the  learned  Judge 
made  an  order  that  the  case  should  go  on  to  trial,  without 
prejudice  to  the  defendants'  right  afterwards  to  apply  to 
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Etck.  rf  Pieuii  the  Court  to  set  aside  the  appearance  and  subsequent 

^  '  ^     proceedings.    The  present  rule  was  therefore  noir  ap- 

Anous        plied  for^  on  two  grounds:  firsti  that  the  sendee  of  two 

CoPFARD.      several  writs  of  summons  was  irregular ;   secondly,  that 

the  afBdavit  of  service  did  not  state  the  day  on  which  the 

indorsement  of  the  time  of  service  was  made,  pursuant  to 

rule  8  of  M.  T.  S  W.  4.    It  appeared,  however,  on  cause 

being  shewn,  that  the  rule  was  not  drawn  up  on  reading 

the  affidavit  of  service,  and  that  it  was  not  annexed  to  any 

of  the  affidavits ;  the  case  was  therefore  argued  on  the 

first  point  only. 

Theiiger  and  Ogle  shewed  cause.*— Assuming  that  the 
issuing  of  two  writs  was  irregular,  it  waa  waived  by  the 
takuig  of  the  declaration  out  of  the  office,  or  at  all  events 
by  the  summons  of  the  12th  July,  and  the  undertaking  of 
the  defendants  to  accept  short  notice  of  trial  [Parkct  B. 
-^Medwin's  taking  the  declaration  out  of  the  office  is  not 
shewn  to  have  been  by  the  authority  of  the  other  defend- 
ants ;  and  we  think  the  undertaking  to  accept  short  notice 
of  trial  was  no  waiver,  unless  as  to  any  informality  in  the 
notice  of  trial.  The  case  is  therefore  reduced  to  the 
question,  whether  the  issuing  of  the  two  writs  was  irregu- 
lar.] It  is  submitted  that  it  was  no  irregularity.  All  that 
the  rule  of  Court  (M.  T.  S  W.  4,  rule  I)  requires,  is,  that 
eeery  writ  of  summons,  as  well  as  of  capias  and  detainer, 
shall  contain  the  names  of  all  the  defendants  in  the  action, 
and  shall  not  contain  the  names  of  any  defendants  in  more 
actions  than  one.  It  is  clear  that  a  defendant  may  issue 
concurrent  writs  of  capias :  Christie  v.  Walker  (a),  Duim 
V.  Harding  (6). 

Sir  W.  Folleit,  Clarkstm,  and  Tyndale,  contra.— This 
process  was  irregular.     A  diffisrent  system  altogether  now 

(a)  lBiogh.48;  7  Moore,  362. 
{h)  10  BiDgh.  653 1  2  Dowl.  P.  G.  803;  4  M.  &  Scott,  460. 
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subsists  from  that  which  prevailed  before  the  Uniformity  Exeh,  tf  PUa$j 
of  Process  Act.     The  writ  of  summons  is  now  the  actual  _ 

commencement  of  the  action;  which  of  these  two  writs  is 
to  be  taken  as  the  commencement  of  this  suit  ?  The  issue, 
when  made  up,  must  recite  two  writs  instead  of  one* 
Dunn  y.  Harding  was  the  case  of  concurrent  writs  of 
capias,  against  the  same  defendant,  into  different  counties, 
directed  to  different  sheriffs.  But  concurrent  writs  of 
capias  cannot  be  issued  into  the  same  county,  nor,  by  ana- 
logy, can  there  be  two  writs  of  summons  against  the  same 
defendants  into  the  same  county:  and  it  is  not  shewn 
here  but  that  all  the  defendants  reside  at  Horsham,  where 
the  affidavits  appear  to  be  sworn. 

T«B  Court  took  time  to  consult  the  officers  of  the 
other  Courts  upon  the  point ;  and  a  few  days  afterwards, 

Parke,  B.,  said : — The  question  in  this  case  was,  whe^ 
ther,  since  the  act  for  uniformity  of  process,  it  is  an  irre- 
gularity to  sue  out  two  writs  of  summons  for  the  same 
cause  of  action,  bearing  date  the  same  day.  We  took 
some  time  to  consult  the  officers  of  the  other  Courts  on 
the  point ;  and  they  report  to  us  that  there  is  no  irregula- 
rity in  issuing  two  writs  of  summons  for  the  same  cause  of 
action,  if  they  are  issued  on  the  same  praecipe,  and  dated 
the  same  day.  There  is  a  convenience  in  allowing  two 
writs,  because  there  may  often  be  great  difficulty  in  serv- 
ing many  joint  defendants  who  reside  in  different  counties; 
and  it  is  no  inconvenience  to  the  defendant,  because  he 
will  be  liable  to  the  expense  of  one  writ  only.  In  the  case 
of  a  writ  of  capias,  there  is  no  doubt  that  there  must  be 
two  writs,  where  the  defendants  reside  in  two  counties. 
The  rule  must  therefore  be  discharged,  and  with  costs,  as 
it  is  a  question  of  irregularity. 

Bxle  discharged,  with  costs. 
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Safck,  of  Pkaif 
1837. 

Eager  r.  Cuthill. 

On  a  motion  (jtODSON  having  obtained  a  role  to  shew  cause  why 

day,  a  stay  of  the  plaintiff  should  not  pay  the  costs  of  the  day  for  not 

oanE^be^ad,  P^^oceodbg  to  trial,  and  why  all  proceedings  should  not  be 

although  two  stayed  in  the  mean  time,  two  days'  notice  of  this  motion 

daya'  notice  of  •'  '  •' 

the  motion  be      having  been  given — 

^▼en. 

Barsiow  shewed  cause,  and  objected  to  that  part  of 
the  rule  which  asked  for  a  stay  of  proceedings. 

Godson,  contriy  referred  to  the  remark  of  the  Court  in 
Jones  V.  Howe  (a),  from  which  it  might  be  inferred  that  a 
rule  for  judgment  as  in  case  of  a  nonsuit  might  be  drawn 
up  with  a  stay  of  proceedings,  if  two  days*  notice  of  the 
motion  were  given. 

Per  Curiam. — The  Master  says  it  is  against  the  prac- 
tice ;  the  rule  must  therefore  be  discharged,  as  to  that 
part  which  prays  for  a  stay  of  proceedings,  with  costs. 

Rule  accordingly, 
(a)  2  M.  &  W.  aSO. 


Smith  v.  Miller. 

Inaeountry  mSAYLEY  shewed  cause  against  a  rule  nisifor  judg- 
BotiMof  trid"*'  ment  as  in  case  of  a  nonsuit.  It  was  a  country  cause,  the 
Sedcf^STt"*  ^®^^®  being  Hertfordshire:  issue  was  joined  in  Easter 
cannot  moTv  for  term,  but  no  notice  of  trial  given.  He  relied  on  GotfjrA 
caieofanon-"    V.  White  (a)  as  an  authority  that  this  motion  was  too 

rait  until  after  -»--1„ 
two  aniseshay*  ^any. 
elapsed. 

{a)  2  M.  &  W.  363. 
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Wighiman,  contra,  referred  to  the  note  in  Jervis's  Rules,  ^tih.  rfPUag, 
82,  where  it  is  said  that  in  a  country  cause,  where  issue  is 
joined  in  an  issuable  term,  and  no  notice  of  trial  given, 
the  defendant  cannot  move  for  judgment  as  in  case  of 
a  nonsuit  until  the  term  after  the  second  assizes.  Here 
issue  was  joined  in  a  non-issuable  term,  which  distinguishes 
the  case;  and  Robinson  v.  Taylor  {a)  is  a  direct  authority 
in  support  of  the  application.  Got^h  v.  White  was  a 
town  cause. 

Lord  Abimger,  C.  B. — I  have  always  understood  that 
the  former  practice — ^and  the  new  rules  do  not  alter  it — 
was,  that  where  there  had  been  no  notice  of  trial,  the  plain- 
tiff bad  two  terms  to  go  to  trial  in  a  town  cause,  and  two 
assizes  in  a  country  cause.  I  think  it  makes  no  difference 
when  issue  was  joined,  whether  in  an  issuable  term  or 
not. 

Parke,  B. — According  to  the  former  practice,  this 
motion  would  have  been  too  soon :  and  the  Court  decided 
in  Gough  v.  White^  that  the  new  rules,  which  render  it  no 
longer  necessary  to  enter  the  issue,  make  no  difference  in 
the  time  of  moving  for  judgment  as  in  case  of  a  non- 
suit. 

Alderson,  B.— It  is  very  desirable  to  have  one  general 
rule,  where  the  plaintiff  does  not  take  the  case  out  of  it  by 
giving  notice  of  trial ;  otherwise  there  would  be  one  rule 
for  cases  before  the  sheriff,  and  a  different  one  for  country 
causes  at  the  assizes.  It  has  been  decided  as  to  cases 
before  the  sheriff,  that  where  there  has  been  no  notice  of 
trial,  the  defendant  cannot  move  for  judgment  as  in  case 
of  a  nonsuit  until  two  terms  have  elapsed  (6). 

Rule  discharged,  with  costs* 

(a)  5  Dowl.  P.  C.  618.  189 ;  Wright  v.  Skinner,  1  C.  M. 

(()  Buiterwcrth  v.  Crablree,  1      &  R.  746;    Hark  v.  Wilton,  3 
C.  M.  &  R.  519;  3  Dowl.  P.  C.     Dowl.  P.  C  668. 
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Exek,  of  PlmSf 
1837. 

Layerack  v.  Bean. 
Tf  the  Judge      Martin  had  obtained  a  rule  nisi  for  a  procedendo, 

of  an  infenor  . 

court  of  record  directed  to  the  judge  of  the  Borough  Court  of  Record  at 

tiorari  after^be  Hull,  on  an  affidavit  which  stated  that  a  certiorari  had 

U1T21  ji^l**^  been  delivered  in  this  cause  after  issue  joined,  but  before 

c  23, 1. 2,  a  the  jury  was  sworn ;  and  that  issue  was  not  joined  within 

will  issue.  And  six  weeks  ncxt  after  the  defendant's  appearance.     It  ap- 

in'thc'mcan?''  pcarcd  also  from  the  affidavits,  that  the  writ  of  certiorari 

time  the  record  ^^g  returnable  on  the  2nd  of  November,  on  which  day 

hat  been  filed  in 

the  Court  above,  this  rule  was  moved  for,  and  that  the  record  had  in  the 
mean  time  been  filed. 

Crowder  shewed  cause. — The  statute  21  Jac.  I,  c.  S3, 
s.  2,  no  doubt  prohibits  the  judge  or  officer  of  the  inferior 
Court  from  receiving  the  certiorari  in  such  a  case  as  the 
present;  if  however  he  does  receive  it,  although  after 
the  time  limited  by  the  act,,  the  case  is  then  taken  out  of 
the  operation  of  that  statute,  and  falls  within  the  48  Eliz. 
c.  5,  8. 2 ;  the  writ  having  been  delivered  before  any  of 
the  jury  were  sworn.  In  Cox  v.  Hari  {a),  a  procedendo 
was  refused  after  interlocutory  judgment,  and  before  final 
judgment,  though  the  plaintiff  had  given  notice  of  executing 
a  writ  of  inquiry.  That  case  was  confirmed  in  GoMey  v* 
Marsden  (6).  But  secondly,  the  record,  having  been  filed, 
cannot  now  be  remanded  to  the  Court  below ;  Tidd'a  Pr. 
411,  (9th  edit.)*  The  motion  should  have  been  to  take  it 
off  the  file. 

Parke,  B. — The  record,  under  the  circumstances  of 
the  case,  was  irregularly  on  the  file,  and  may  therefore  go 
down  again  to  the  inferior  Court.  As  to  the  other  point, 
this  is  clearly  a  case  falling  precisely  within  the  words  of 


(a)  2  Burr.  758.  (()  6  Bingh.  433. 
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the  21  Jac.  1 ;  and  the  officer,  having  been  a  wrong-doer  ExeK  rfPkmt, 
in  receiving  the  writ,  is  now  to  be  corrected  by  this  Court,     v      ^  *  • 
He  would  otherwise  have  it  in  his  power  to  neutralize  the     Laverack 
statute  altogether.  •  Bean. 

Aldbrson,  B.j  and  GurmbYi  B.,  concurred. 

Rule  absolute. 


Archer  v.  Oarrard. 

PeTERSDORFF hRd  obtained  a  rule  for  setting  aside  when  amnd 
the  judgment  signed  in  this  cause  for  irregularity.  The  ji**I^2df ^*" 
declaration^  which  was  in  debt,  was  delivered  on  the  1st  •moimi  onij  to 

-  Y  one  entirt  an- 

November;  on  the  6th,  the  defendant,  without  having  swer  to  Um  de- 
obtained  any  rule  to  plead  several  matters,  delivered  the  thegeMna 
following  pleas:  as  to  all  the  sum  demanded  except  40/.,  '""•topwt, 
nunquam  indebitatus ;  as  to  40/.,  a  tender  and  payment  otberpart,  &c)^ 
into  court.     On  the  8th  the  plaintiff  signed  judgment. 


no  rule  to  plead 
lerenl  matiois 
Is  neetMary. 


Erie  shewed  cause. — The  question  is,  whether,  under 
the  rule  of  H.  T.,  2  W.  4,  s.  34,  the  defendant  was  not 
bound  to  obtain  a  rule  to  plead  several  matters.  The 
rule  has  been  so  construed  in  practice. 

Parkb,  B. — If  all  the  pleas  together  amount  only  to 
one  entire  answer  to  the  matters  in  the  declaration,  they 
amount  but  to  one  plea.  If  the  rule  has  been  construed 
otherwise  in  practice,  it  has  been  construed  very  wrongly. 

Alderson,  B. — ^The  rule  clearly  refers  to  several  pleas 
going  to  the  whole  action. 

Rule  absolute. 
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Exeh.  of  Pleast 
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Bail  came  up  to 
jiutify  at  cham- 
bers on  the  80th 
October,  on 
which  daj  the 
rule  to  bring 
in  the  bod  j  ex- 
pired, but  were 
rqected  on  ac- 
count of  a  de- 
fect in  the  no- 
tice of  justifica- 
tion. The Judge 
made  an  order 
for  three  days' 
further  time  to 
justify,  **  with- 
out pr^udice  to 
the  sheriff's 
being  in  con- 
tempt;" and 
the  bail  justi- 
fied within  that 
period: — Held, 
that  an  attach- 
ment issued 
against  the 
sheriff  was  irre- 
gular. 


Regina  v.  The  SherifF  of  Middlesex^  in  a  Cause  of 
DioNAM  r.  Reitter. 

HUMFRE  Y  had  obtained  a  rule  to  shew  cause  why  an 
attachment  issued  against  the  sheriff  of  Middlesex  should 
not  be  set  aside  for  irregularity.  The  defendant  was  ar- 
rested on  the  6th  October ;  on  the  7th  the  sheriff  was 
ruled  to  return  the  writ:  on  the  ISth,  special  bail  was  put 
in:  on  the  16th,  the  plaintiff's  attorney  gave  notice  of  ex- 
ception,  and  served  the  rule  to  bring  in  the  body.  In 
the  morning  of  the  ^th,  the  bail  came  up  to  justify  at 
chambers,  but  were  rejected,  on  the  ground  of  an  irregu- 
larity in  the  notice  of  justification;  and  the  learned  Judge 
then  made  an  order,  giving  three  days'  further  time  to 
justify  bail,  ^'without  prejudice  to  the  8heriff**s  being  in 
contempt.'*    The  bail  justified  on  the  SSrd. 

Petersdorff  shewed  cause. — The  attachment  was  regu- 
lar. The  rule  of  H.  T.  3  W.  4,  requires,  that  where  a 
rule  to  return  a  bailable  writ  expires  in  vacation,  the  she- 
riff shall  bring  the  defendant  into  court,  by  putting  in  and 
perfecting  bail  above,  within  the  same  number  of  days  as 
by  the  practice  of  the  court  is  prescribed  with  respect  to 
rules  to  bring  in  the  body  issued  in  term.  Here  the  she- 
riff was  bound  to  justify  bail  on  the  20th  ;  and  as  soon  as 
the  learned  Judge  decided  that  the  bail  could  not  justify 
on  that  day,  the  sheriff  was  in  contempt.  [Parke,  B. — ^It 
seems,  therefore,  that  .the  Judge's  order  ought  to  be 
thrown  out  of  the  case.  The  sheriff  was  in  contempt  if 
he  did  not  justify  bail  on  the  20th:  he  could  not,  because 
there  was  no  proper  notice ;  therefore  he  was  inevitably  in 
contempt.] 

Humfrey,  contra. — The  sheriff  was  not  in  contempt  at 
the  time  of  the  order,  because  he  had  the  whole  of  that 
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day  to  bring  in  the  body.     The  meaning  of  the  order  is,  ^ch.  of  PUat, 
without  prejudice  to  his  being  in  contempt  at  that  time  ;     ^      ^  *  ^ 
otherwise  the  time  given  is  a  great  injury  instead  of  a 
benefit  to  the  defendant,  since  it  subjects  him  to  the  costs 
of  an  attachment. 


Reoina 

V, 

Sheriff  of 
Middlesex. 


Parke,  B. — The  Court  are  of  opinion,  that  the  true 
meaning  of  the  order  is,  that  the  time  should  be  given 
without  prejudice  to  the  sheriff's  being  in  contempt  at  the 
time  of  the  order.  That  clause  of  the  order  was  not  ne- 
cessary in  this  view  of  the  case,  but  it  may  have  been  in- 
troduced pro  majori  cautela.  It  is  to  be  read,  therefore, 
as  if  it  contained  the  word  '*  now."  I  thought  differently 
at  first,  but  the  rest  of  the  court  are  of  that  opinion,  and 
I  will  not  say  that  I  dissent. 

A1.DER8ON,  B. — The  probable  meaning  of  the  clause 
was  this :  that,  the  argument  having  been  addressed  to 
the  learned  judge,  that  the  sheriff  was  in  contempt  by  rea- 
son of  the  rejection  of  the  bail,  he  made  the  order  without 
prejudice  to  that  question.  That  question  has  now  been 
argued,  and  the  Court  think  the  sheriff  was  not  then  in 
contempt. 

BoLLAMD,  B.,  and  Gurnby,  B.,  concurred. 

Rule  absolute. 


Morrall  and  Another  v.  Parker. 

A  RULE  had  been  obtained  for  setting  aside  the  bail- 
bond  given  in  this  cause,  on  the  ground  of  a  defect  in  the 
affidavit  to  hold  to  bail,  which  stated  the  defendant  to 
be  indebted  to  the  plaintiffs  in  -— ^  for  money  by  the 
plaintiffs  *<and  their  late  co-partners  C.  and  D."  lent  and 
advanced  to  the  defendant  at  his  request.  An  affidavit  in 
support  of  the  rule  stated  that  one  of  the  parties  described 
as  the  plaintiffs'  late  co-partners  was  slill  living. 

VOL.  III.  F  M.  w. 


AffidATlt  to 

hold  to  bail,  for 
money  lent  by 
the  plaintiff  and 
«  his  late  co- 
partners, C.  St 
D.:"— JJeW 
insufficient, 
inasmuch  at  it 
did  not  shew 
that  they  were 
dead. 
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Sixk,  of  Phot, 
1837. 

^ V 

MORRALL 
V. 

Parkbr. 


W.  H.  WaUon  shewed  cause,  and  urged  that  if  the  affi- 
davit was  sufficient  on  the  face  of  it|  it  could  not  impeached 
aliunde.  Here  it  might  be  intended,  on  the  aflSdavit 
itself,  that  the  plaintiff  sued  as  surviving  partner. 

Per  Curiam. — ^The  deponent  could  not  be  indicted  for 
perjury  on  this  affidavit,  on  the  ground  that  the  parties 
described  as  "  late  co-partners'*  were  alive. 


Rule  absolute* 


Erie  in  support  of  the  rule. 


An  affidavit  of 
debt  for  princi- 
pal and  interest 
on  a  bill  of  ex- 
change drawn 
and  accepted  by 
the  defendant, 
and  payable  to 
the  deponent  at 
a  day  past,  &c 
Held  luffidenL 


Harrison  v.  Rigby. 

K^OWLING  moved  for  a  rule  nisi  for  setting  aside  the 
capias  and  subsequent  proceedings  for  irregularity,  on  the 
ground  of  a  defect  in  the  affidavit  to  hold  to  bail.  The 
affidavit  stated  that  the  defendant  was  indebted  to  the 
plaintiff  in  20/.  "  for  principal  money  and  interest  on 
a  bill  of  exchange  drawn  and  accepted  by  the  defendant, 
for  16/^  and  payable  to  the  deponent  at  a  day  past,**  &c. 
The  objection  was,  that  the  affidavit  did  not  follow  the 
ordinary  form  in  stating  who  was  the  drawee.  The  de- 
fendant might  have  both  drawn  and  accepted  it,  without 
its  having  been  drawn  upon  himself:  he  might  have  ac- 
cepted it  for  the  honour  of  another  party. 

Parke,  B. — ^I  think  nobody  can  mistake  the  meaning  of 
the  affidavit. 

Rule  refused. 
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Exeh.  efPleoBf 
1837- 
CaUNCE  V.  RiOBV.  ^       V        ' 

xjOWUNQ  had  obtained  a  rule  to  set  aside  the  capias  Sembie,  that  in 
and  subsequent  proceedings  to  outlawry  in  this  cause,  on  h^M^olwl/by 
the  ground  of  a  defect  in  the  affidavit  to  hold  to  bail.  ^^«  ^^^^^ ' 
The  aflSdavit  stated  that  the  defendant  was  indebted  to  ^froiMrofabiii 
the  plaintiff  in  the  sum  of  31  /.  for  work  and  labour  done  by  if  BotlSffld'ent 
him  for  the  defendant  at  his  request,  and  in  the  further  ^  "fl* '"  ^; 

*  neral  terms  that 

sum  of  SOL  on  a  bill  of  exchange  drawn  by  the  defendant  ^«  acceptor 
on  one   John   Robinson,  and  indorsed   to  the  plaintiff;  payment  of  the 
"which  said  John  Robuison  made  default  in  payment  of  ^"ii.^'.^dllSlit 
the  said  bill  when  due/'    The  objection  was,  that  there  ™<"^  ^^  "^ewn 

.  .  1        ,  «  ■*  renders  the 

was  not  a  sufficient  statement,  as  agamst  the  drawer,  of  drawer  liable, 
the  acceptor's  default  Z^;1:^r.. 

lentment 
If  an  affida- 

Wighiman    shewed  cause,  and  relied  on  Witham  v.  vitbegoodas 
Gomperiz  (a),  and  Crosby  v.  Clarke  (b),  as  authorities  to  tumstatedinit, 
shew  that  the  affidavit  need  not  state  the  fact  of  present-  HJ^J^we*^ " 
ment  or  notice,  but  that  it  was  sufficient  to  allege  a  default  wount,  it  is  no 

,  objection  that 

m  the  acceptor.  it  is  bad  as  to 

another  sum 
stated  in  it,  un- 

CowUng  contra. — The  affidavit  must  state,  not  merely  '?"  **  appean 

^  '  "^   that  process  has 

m  these  general  terms  that  the  acceptor  has  made  default,  issued  on  it  for 
but  the  facts  which  shew  the  default;  otherwise  the  word  amonn^  and 
indebted  ^ovMli  of  itself  be  enough,  since  that  infers  a  de-  ^^^mt^^^ 
fault  in  payment  by  the  acceptor.    The  deponent  may  ^^^i* 
have   confounded  the  distinction   between  the  primary 
liability  of  the  acceptor  and  the  secondary  liability  of  the 
drawer.     He  may  mean  merely  that  the  acceptor  did  not 
go  to  find  out  the  holder  and  pay  the  bill,  not  that  he 
made  default  on  the  bill  being  presented  to  him.    No  in- 
dictment for  perjury  could  be  sustained  on  this  affidavit, 
any  more  than  upon  the  mere  word  indebted.     It  ought  to 

(o)  2  C.  M.  &  R.  736.  (6)  1  M.  &  W.  296. 

P  2 
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Exch.  tf  Pkas,  shew  on  the  face  of  it  such  a  default  as  renders  the  drawer 
liable.  [Alderson^  B.-^Undoubtedly,  making  default  as 
acceptor  may  have  a  different  meaning  as  against  himself 
or  as  against  the  drawer.  A  default  in  the  acceptor  to 
charge  himself  may  be  a  simple  omission ;  to  charge  the 
drawer,  it  must  be  a  default  by  refusal.  But  is  the  affi- 
davit bad  as  to  the  first  part  of  it,  which  relates  to  a  separate 
sum  of  money  ?]  Kirk  v.  Almond{a\  and  Bakery.  WiUs{b), 
are  authorities  that  an  affidavit  of  debt  bad  in  part  is  bad 
altogether.  [Aklerson,  B. — ^No  doubt,  if  it  were  shewn 
that  the  defendant  was  arrested  for  the  whole  amount ; 
but  suppose  it  was  only  for  the  81/. — would  the  Court  set 
it  aside  ?  It  does  not  appear  what  amount  was  indorsed 
on  the  writ.]  It  is  for  the  plaintiff  to  shew  that  the  writ 
was  not  sued  out  for  the  whole  amount  mentioned  in  the 
affidavit.  [Alderson,  B. — ^No ;  the  Court  is  not  to  assume 
an  irregularity  until  it  is  proved.  If  the  writ  was  indorsed 
for  Sl/.y  why  is  it  not  good,  being  supported  by  an  unob- 
jectionable affidavit  to  that  amount  ?]  It  is  submitted,  that, 
the  affidavit  being  defective,  the  capias  issued  irregularly 
on  it,  and  ought  to  be  set  aside. 

Alderson,  B. — I  am  not  aware  of  any  case  in  which  a 
distinct  part  of  an  affidavit  being  good,  and  the  amount 
mentioned  in  such  good  part  only  beig  indorsed  on  the 
capias,  the  affidavit  has  been  held  bad ;  and  I  think  there 
hardly  could  be  such  a  case.  The  rule  must  be  dis- 
charged. 

Rule  discharged,  with  costs. 

(a)  2a&J.d64.  (6)  1C.&M.238. 
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Bich,  of  Pleas, 
1837. 

Smart  v.  Johnstone.  "^ 

A  RULE  bad  been  obtained  to  set  aside  the  bail-bond  ^^^  omiMbn  of 

,        ,       ,    -      •  .  the  date  in  the 

given  by  the  derendanti  on  entenng  a  common  appearance,  copy  of  a  capias 
upon  two  grounds :  first,  that  the  defendant  was  a  Scot-  ?efendant,u*an 
tish  peer,  by  the  title  of  Earl  of  Annandale  and  Viscount  in*g«iantV  for 

■  111  1  which  the  de- 

Johnstone,  and  had  voted  as  such  without  objection,  in  fendant  wiu  be 
the  election  of  representative  peers  for  Scotknd,  in  the  f^^^^. 
year  1882;  and  secondly,  that  the  copy  of  the  capias  de-  J^^'^^"' 
livered  to  the  defendant  contained  no  date. 

Plail  shewed  caase  on  an  affidavit  that  inquiries  had 
been  made  at  the  Heralds'  Office,  and  that  the  officers 
there  stated  that  the  defendant  was  not  a  Scottish  earl, 
and  that  there  were  fifteen  claimants  for  the  title;  and 
dted  LuHilejf  Y.  Battine  (a)  as  an  authority,  that  where 
the  claim  was  so  doubtful,  the  Court  would  not  interfere 
on  motion. 

R.  V.  Richards,  for  the  defendant,  relied,  as  to  this 
pointj  on  Digby  v.  Earl  of  Stirling  {b) ;  but 

The  Court  held,  that  the  writ  was  irregular  for  the 
omission  of  the  date,  and  on  that  ground  made  the  rule 
absolute,  without  deciding  upon  the  question  of  privilege. 

Rule  absolute, 
(a)  2  B.  &  Aid.  234.  ib)  8  Bing.  65;  1  M  &  Scott,  1 16. 


Davies  v.  Lloyd. 

jfC.  V.  RICHARDS  had  obtained  a  rule  to  shew  cause  An  action  of 
why  the  writ  of  summons  in  this  cause  should  not  be  set  fmimhei^   ^ 

under  the  Ifani- 
dpal  Corporation  Act,  ii  not  within  the  Uniformitj  of  Procett  Act,  reqoiring  an  indortcinent  on 
the  writ  of  innunons  of  the  amount  of  debt  and  costi. 
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.£/^*^  aside  for  irregularity,  on  the  ground  that,  although  it  pur- 

^  '  •     ported  to  be  an  action  of  debt,  there  was  no  indorsement 

Davtbs       on  it  of  the  amount  of  the  debt  and  costs,  as  required  by 

Lloyd.       *he  Uniformity  of  Process  Act.    The  defendant's  affidavit 

stated  that  he  did  not  know  the  plaintiff,  and  was  not  in 

any  manner  indebted  to  him. 

Wehby  shewed  cause  on  an  affidavit,  stating  that  the 
action  was  brought  for  the  recovery  of  a  penalty  for 
bribery,  under  the  Municipal  Corporation  Act,  6  Will.  4, 
c.  76,  s.  54 ;  and  contended  that  this  was  not  a  case  within 
the  meaning  of  the  Uniformity  of  Process  Act.  It  had 
been  decided  that  an  action  of  debt  on  a  bail-bond  or  re- 
plevin-bond was  not  within  the  act :  Rowland  v.  Da- 
keyne  (a). 

Richards,  contri. — This  is  a  claim  for  a  debt,  and 
therefore  comes  within  the  meaning  of  the  act  [Parke,  B. 
— ^The  defendant  is  entitled  to  compound — ^is  he  to  be 
limited  to  four  days  to  do  so  ?  Alderson,  B. — The  result 
of  a  verdict  against  him  is  to  make  him  liable  not  only  to 
the  payment  of  the  penalty  which  is  claimed  as  the  debt, 
but  also  to  disqualification  for  municipal  offices  for  his 
Ufe.] 

Lord  Abinger,  C.  B.— This  is  certainly  not  a  case 
within  the  act.  The  rule  must  be  discharged,  but  without 
costs,  because  the  writ  primi  facie  was  for  an  ordinary 
debt,  and  the  defendant  was  therefore  justified  in  coming 
to  the  Court 

Rule  discharged. 

(a)  2DowLP.  0.832. 
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Ejeh.  1^  Pleat, 
1837. 

AiKMAN  V.  Conway.  ^*— -y— ^ 

XN  this  casei  a  rule  to  plead  was  left  at  the  office  at  3  o'clock  There  !•  no  ir- 
on the  26th  October,  and  at  6  o'clock  on  the  same  day  JeSlJiJl^ruteTo' 
notice  was  served  of  the  declaration  being  filed.    A  plea  P'e«d  before 

°  ^  notice  of  deda- 

was  delivered  on  the  Slst,  but  was  returned,  judgment  ration,  baton 
having  been  signed.  On  tlie  11th  November,  Chandless  *•*"*  "^^ 
obtained  a  rule  to  set  aside  this  judgment  for  irregularity, 
on  the  ground  that  the  rule  to  plead,  having  been  entered 
before  notice  of  declaration,  was  irregular :  Bennett  v. 
Smith  (a).  A  summons  had  been  taken  out  for  the  same 
pnrpoae  before  Bolland^  B.,  at  chambers,  on  the  4th  No- 
vember,  and  the  learned  Baron  referred  the  case  to  the 
Court 

IL  V.  Richareb  shewed  cause,  and  contended,  in  the 
first  instance,  that  the  application  was  too  late.  In  Hinton 
V.  Stevens  {b),  it  was  held  that  an  objection  very  much  of 
the  same  nature  ought  to  be  taken  within  four  days. — ^The 
Courtj  however,  held,  that  the  motion  was  in  time,  and 
Richards  then  contended  that  there  was  no  irregularity, 
the  rule  to  plead  and  notice  of  declaration  having  both 
been  given  on  the  same  day.  If  it  were  otherwise,  the 
time  for  pleading  would  be  virtually  extended  to  five  days 
in  all  cases  where  the  defendant  resided  at  any  consider- 
able  distance  from  the  office. 

Chandless f  contra,  relied  on  the  judgment  of  the  Court 
of  Common  Pleas  in  Bennett  v.  Smith,  where  it  was  laid 
down  without  qualification,  and  without  any  exception  as  to 
both  acts  being  done  on  the  same  day,  that  "  the  rule  to 
plead  cannot  be  left  at  the  office  till  after  the  defendant 
has  been  served  with  notice  that  the  declaration  has  been 
filed." 

(«)  3  Bmg.  N.  C.  d05 ;  3  Scott,  673.  (6)  4  Do^.  P.  C.  283. 
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The  Court  sent  to  inquire  from  the  officers  of  the 
Court  of  Queen's  Bench  as  to  the  practice  of  that  Court 
on  the  point;  and  shortly  afterwards, 

Parke,  B.,  said — Master  Le  Blanc  certifies  to  us,  that 
if  both  acts  are  done  on  the  same  day,  there  is  no  irregu- 
larity ;  the  Court  will  not  inquire  at  what  hour  each  was 
done.  That  avoids  the  inconvenience  stated  by  Mr. 
Richards,  and  distinguishes  this  case  from  Bennett  v. 
Smith, 

Alderson,  B. — It  is  a  good  rule,  that  when  two  things 
are  done  on  the  same  day,  that  shall  be  presumed  to  have 
been  done  first  which  ought  to  be  so. 

Rule  discharged,  without  costs. 


HicitES  V.  Cracknell. 
l)ebtonboDd      JLIEBT  on  a  bond  conditioned  for  the  payment  of  an 

conditioned  ,  .  *    •' 

for  tiie  payment  annuity. — Plea,  that  the  said  writing  obligatory  was  made 
Pira"  ^ba"'^e  ^^^  entered  into  by  the  defendant  to  the  plaintiff  after  the 
t^^'wM^'mlJde  P*s«»"g  of  a  certain  act  of  Parliament,  (53  Geo.  S,  c.  141), 
after  the  patting  and  that  the  said  annuity  in  the  said  condition  mentioned 
c.  141,  and  that'  was  granted  upon  and  for  a  pecuniary  consideration  in  that 
gJantedfo^a""  behalf;  and  that  no  memorial  of  the  said  writing ,  containing 
pecuniary  con-    ^^^  f^^mes  of  all  the  witnesses  thereto,  and  the  date  of  the 

tideration,  and  '^  »  ^ 

that  no  memo- 
rial of  the  taid  writing  obligatory,  containing  the  namet  of  all  the  witnettet  thereto,  and  the  date 
of  the  writing  obligatory,  and  the  namet  of  all  the  partiet  thereto,  or  of  the  penon  for  whoae  life 
the  annuity  waa  granted,  and  of  the  perion  by  whom  the  annuity  wat  to  be  beneBcially  received, 
or  of  the  pecuniary  contideration  for  granting  the  taid  annuity,  or  bow  tuch  contideration  wat 
paid,  or  the  annual  turn  to  be  paid  thereby,  wat  enrolled  in  Chancery.  Replication,  that  a 
memorial  was  duly  enrolled  (tetting  St  out),  and  averring  that  it  contained  the  ttatementt  men- 
tioned in  the  plea.  Rejoinder,  that  the  memorial  contained  divert  falte  ttatementt  relating 
to  mattert  of  fiict  material  to  the  validity  of  the  annuity,  etpecially  in  thit,  that  the  memorial 
imported  and  repretented  that  the  contideration  for  the  annuity  wat  paid  in  notet  of  the  Bank  of 
England,  whereat  it  wat  never  paid  in  tuch  notet  or  otherwite,  modo  et  form&  aa  in  the  replica* 
tion  alleged :  and  to  the  defendant  again  tays,  that  there  never  wat  any  tuch  memorial  at  by 
the  act  of  Parliament  ia  required,  enrolled  in  Chancery  at  the  act  requires  i-^Held,  on  tpecial  de- 
murrer, that  the  rejoinder  wat  not  a  departure  from  the  plea. 
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said  writing  obligatory^  and  the  names  of  all  the  parties  Egeh.  of  PUa§, 
thereto,  or  of  the  person  for  whose  life  the  said  annuity  was 
granted,  and  of  the  person  by  whom  the  said  annuity  was  to 
be  beneficially  received,  or  of  the  pecuniary  consideration 
for  granting  the  said  annuity,  or  how  such  consideration 
was  paid,  or  the  annual  sum  to  be  paid  thereby,  was  enrolled 
in  the  High  Court  of  Chancery,  according  to  the  direc- 
tions of  the  said  act  of  Parliament:  whereby  the  said  writ- 
ing obligatory  in  the  said  declaration  mentioned  is  null  and 
▼oid — concluding  with  a  verification. 

Replication — that  a  memorial  of  the  said  writing  obli- 
gatory in  the  declaration  mentioned  was,  within  thirty  days 
after  the  execution  thereof,  to  wit,  on  the  10th  day 
of  January,  1832,  duly  enrolled  in  the  High  Court  of 
Chancery,  at  Westminster,  in  the  county  of  Middlesex, 
according  to  the  directions  of  the  said  statute;  which 
said  memorial  was  and  is  as  follows — [here  the  memorial 
was  fully  set  out,  with  the  columns  filled  up  in  the  usual 
way,  the  consideration  for  the  annuity  being  stated  to 
have  been  paid  in  Bank  of  England  notes,]  as  by  the  said 
memorial  now  remaining  duly  enrolled  in  the  said  High 
Court  of  Chancery  more  fully  appears ;  and  the  plaintiff 
further  saitb,  that  the  said  memorial  did  duly  contain  and 
set  forth  the  day  of  the  month  and  the  year  when  the  said 
writing  obligatory  in  the  said  declaration  mentioned  bore 
date,  and  the  names  of  all  the  parties,  and  of  all  the  wit- 
*  nesses  thereto,  and  of  the  person  for  whose  life  the  said 
annuity  was  granted,  and  of  the  person  by  whom  the  same 
was  to  be  beneficially  received,  and  the  pecuniary  consi- 
deration, and  how  much  consideration  was  paid  for  grant- 
ing the  same,  and  the  annual  sum  to  be  paid,  in  the  form 
and  to  the  effect  as  in  and  by  the  said  statute  in  that  case 
made  and  provided  is  required ;  as  by  the  said  enrolment 
of  the  said  memorial  remaining  of  record  in  the  said  Court 
of  Chancery  will  more  fully  appear;  and  this  the  plaintiff 
is  ready  to  verify  by  the  said  record,  when,  where,  and  in 
such  manner  as  the  Court  here  shall  order  and  direct. 
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&w*.  ^  Pkoi,  Rejoinder — The  defendantt  as  to  the  plaintiff's  plea  by 
way  of  reply  to  the  plea  of  the  defendant  by  her  above 
pleaded  in  bar,  says,  that  the  said  memorial  therein  set 
forth  contains  divers  false  statements  and  representations 
touching  and  relating  to  certain  matters  and  facts  material 
and  essential  to  the  validity  of  the  said  annuity,  and  to  the 
maintenance  of  this  action,  and  especially  in  this,  to  wit, 
that  the  said  memorial  imports  and  represents  that  the 
consideration  of  and  for  the  said  annuity,  to  wit,  000/., 
was  paid  in  notes  of  the  Governor  and  Company  of  the 
Bank  of  England,  whereas  in  truth  and  in  fact  the  said 
600/.  was  not  nor  was  any  part  thereof  paid  to  the  said 
Elisabeth  Cracknell  in  notes  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  or  otherwise  howsoever,  in 
manner  and  form  as  the  plaintiff  hath  in  his  said  plea  by 
way  of  reply  alleged ;  and  so  the  defendant  in  fact  again 
saith,  that  there  never  was  any  such  memorial  as  by  the 
said  act  of  Parliament  is  required  enrolled  in  the  said 
High  Court  of  Chancery,  according  to  the  direction  of  the 
said  act  of  Parliament ;  (concluding  to  the  country). 

To  this  rejoinder  there  was  a  special  demurrer,  and 
the  plaintiff  assigned  the  following  causes: — ^That  the 
rejoinder  seeks  to  put  in  issue  that  which  is  matter  of  re- 
cord, and  which  was  vouched  to  be  tried  by  record;  and 
also  that  it  concludes  to  the  country  upon  matters  which 
are  not  triable  by  a  jury.  And  also  that  the  said  rejoinder 
introduces  new  matter  of  fact,  and  yet  concludes  to  the 
country,  instead  of  concluding  with  a  verification.  And 
also  that  the  said  rejoinder  is  a  departure  from  the  matter 
contuned  in  the  plea  in  bar. 

Barsiow,  in  support  of  the  demurrer.— *The  defendant, 
by  not  setting  forth  the  memorial  in  her  plea,  has  lost  the 
opportunity  of  taking  advantage  of  any  of  the  facts  stated 
in  it.  The  plaintiff,  in  his  replication,  has  set  out  the 
memorial  as  enrolled  in  Chancery,  which  is  good  upon  the 
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iace  of  it,  and  he  has  properly  treated  it  as  a  record ;  and  Ardb.  ^  Plfoi^ 
the  replication  properly  concludes,  ''  And  this  the  plain- 
tiff is  ready  to  verify  by  the  said  record.'*    Richardson  ▼• 
Tamiries  (a).    The  plea  in  effect  is,  that  there  was  no  me- 
moriaL  Then  the  plaintiff  replies,  setting  out  the  memorial; 
and  then  the  defendant,  instead  of  pleading  nultiel  record, 
rejoins  that  the  memorial  contains  divers  false  statements 
and  representations,  which  is  a  clear  departure  from  the 
plea.     The  defendant  ought  to  have  pleaded  nul  tiel  re- 
cord.    l^Parie,  B. — Might  not  the  defendant  shew  that 
there  was  no  memorial  as  required  by  the  statute  ?]     The 
case  of  Praed  v.  The  Duchess  of  Cumberland  (b)  is  an 
authority  to  shew  that  this  is  a  departure.    That  was  an 
action  of  debt  on   an  annuity  bond}  and   the  plea  wasy 
that  there  was  no  such  memorial  as  the  statute  required ; 
to  which  the  plaintiff  replied,  that  there  was  a  memorial 
which  contained  the  names  of  the  parties,  and  the  consi- 
deration for  which  the  annuity  was  granted :  the  defen- 
dant rejoined  that  the  copsideration  was  untruly  alleged 
by  the  memorial  to  have  been  paid  to  both  obligors,  for 
that  one  of  them  did  not  receive  any  part  of  it ;  and 
this    rejoinder    was   held    bad,    as    being  a   departure 
from  the  plea*  Ashurst,  J.,  said,  '*  The  rejoinder  is  clear- 
ly a   departure    from    the   plea   in    bar.     A  memorial 
was  enrolled,  which,  upon  the  face  of  it,  was  a  good 
one ;  and  if  the  defendant  wished  to   impeach  it,  she 
should  have  pleaded  it,  and  shewn  in  what  particular  it 
was  defective,  and  thus  have  compelled  the  plaintiff  to  take 
issue  upon  the  fact.   But  having  in  her  plea  in  bar  alleged 
that  there  was  no  memorial,  she  ought  not  afterwards  to 
be  permitted  to  admit  in  her  rejoinder  that  there  was  one, 
and  then  deny  the  validity  of  it."    And  Butter,  J.,  says, 
**  Nothing  is  clearer,  than  that  this  is  a  departure :  the 
defendant's  argument  goes  to  admit  it.  The  whole  question 

(a)  2  M.  &  Scott,  56 ;  9  Biog.  61.  (6)  4  T.  R.  685. 


1837. 
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Eteh^^rf^PUat,  turns  on  the  word  'such/  Now,  what  is  the  meaning  of 
the  plea  in  this  case—- or  of  the  plea  of  no  award — or  that 
of  no  capias  ad  satisfaciendum  f  they  tender  issues  in  fact, 
and  not  in  law.  We  are  not  to  require,  under  the  allega- 
tion of '  no  such  memorial/  everything  that  is  required  by 
the  act  of  Parliament ;  it  is  merely  an  issue  in  fact.  So 
in  the  case  of  an  award,  if  there  be  an  award  in  fact,  the 
party  cannot,  on  the  trial  of  an  issue  of  no  award,  go  into 
objections  to  the  award  in  point  of  law."  [Parie^  B. — 
In  the  report  of  that  case  in  error  (a),  the  true  reason 
why  the  rejoinder  was  held  bad  was  stated  by  Eyre^  C.  J., 
namely,  because  the  rejoinder  introduced  a  fact  which  went 
to  vitiate  the  deed,  but  not  the  memorial  (6).]  In  stating 
the  ground  of  their  decision,  aflSrming  the  judgment  of  the 
Court  below,  no  disapprobation  is  expressed  of  the  reasons 
given  by  the  judges  of  the  Court  of  King's  Bench.  It  is  sup- 
posed, however,  that  the  decision  in  Fisher  v.  Pimbley  (c) 
has  broken  in  upon  the  authority  of  Pra^d  v.  The  Duchess 
of  Cumberland :  but  it  is  submitted  that  it  does  not.  That 
was  debt  on  bond  conditioned  to  perform  an  award :  plea, 
no  award;  replication,  setting  out  an  award:  rejoinder, 
stating  the  whole  award,  and  then  demurring.  It  was 
held  that  the  rejoinder  was  not  inconsistent  with,  nor  a 
departure  from,  the  plea.  Now  the  sole  effect  of  that 
was,  that  the  defendant  might  by  setting  it  out  shew  that 
there  was  no  valid  award  ;  because  the  recital  of  the  sub- 
mission on  the  face  of  the  award  shewed  that  the  award 
was  not  warranted  by  it.  Lord  Ellenborough  there  says : 
**  The  award  being  bad,  the  only  question  is,  whether  the 
defendant  can  shew  such  bad  award  in  his  rejoinder,  con- 


(a)  2  H.  Blac.  280.  duced  a  fact  Which  went  to  vitiate 

(6)  So  it  is  sud  by  Bmfley,  J.,  the  deed  granting  the  annuity,  and 

in  Dudhw  v.  Watchomf  16  East,  not  to  shew  that  there  was  no  me- 

41y  that  ''the  ground  on  which  morial  of  the  bond." 

the  judgment  was  affirmed  in  er-  (c)  11  East,  188. 
ror  was,  that  the  rejoinder  intro- 
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sistently  with  his  former  allegation  in  the  plea  that  there  ^*^\^J*^*"' 
was  no  award.  The  plaintiff  in  his  replication  sets  out  an 
award ;  and  if  he  had  set  it  out  truly,  it  is  clear  that  the 
defendant  might  have  demurred  to  it ;  but  not  having  set 
It  out  truly,  where  is  the  inconsistency  or  departure  from 
the  plea,  in  the  defendant's  doing  that  which  the  plaintiff 
ought  to  have  done,  setting  out  the  award  in  fact,  and 
then  demurring  to  the  true  award  so  set  out  ?'*  So  here, 
if  he  had  set  it  out  truly,  he  might  have  demurred  to  it 
if  there  was  any  objection  on  the  face  of  it;  but  this 
memorial  was  good,  at  all  events,  upon  the  face  of  it. 
IParke^  B. — It  comes  back  to  the  question  whether  the 
plea  means  no  memorial  in  fact,  or  no  valid  memorial.  I 
do  not  know  whether  il  was  an  oversight,  but  there  is  no 
daose  in  the  recent  act,  53  Geo.S,  c.  141,  which  requires 
the  consideration  to  be  truly  stated  in  the  deed.]  According 
to  Harding  v.  Holmes  (a),  it  amounts  to  no  memorial  or 
no  award  at  all  in  fact.  The  earlier  cases  to  be  found  in 
Levinz  (b)  are  to  the  same  effect.  The  defendant  ought, 
if  he  haid  any  objection  to  the  memorial,  to  have  taken  the 
objection  in  an  earlier  stage  of  the  proceedings.  He  re- 
ferred to  Askew  V.  Macireih  (c),  Simmons  v.  Hunt  (cl). 
Flight  ▼•  Buckeridge{e)i  and  Darwin  v.  Lincoln  (/). 

Bere,  contra,  was  stopped  by  the  Court. 

Pabkb,  B. — In  Fisher  ▼.  Pimbletf,  the  award  was  not 
bad  on  the  face  of  it,  except  as  set  out  on  the  pleadings — 
not  on  the  face  of  the  award  itself:  the  submission  ap- 
peared on  the  pleadings  as  a  matter  of  fact  pleaded.  Tlie 
question  simply  is,  what  is  the  meaning  ofthe  plea.  I  have 
not  the  least  doubt  the  meaning  of  the  plea  is — ^not  that 
there  was  no  memorial  at  all — but  that  there  was  not  such  a 

(a)  I  Wilson,  122.  (d)  1  Marsh.  166. 

(b)  Skimer  v.  Andrewt,  I  Lev.  (e)  3  Bing.  216;  S.  C.in  error 
245;  Seal  ▼.  Crowe,  3  Lev.  166.  6  B.  &  G.  49. 

(c)  1  New  Rep.  SU.  (/)  6  B.  &  Aid,  444. 
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as  the  act  of  Pariiament  requires — ^no  valid 
memoriaL  In  Fisher  v.  Pimbley,  (a),  LordEIlenborough 
HicKBs  says:  ''In  the  rejoinder  be  still  maintains  his  former 
CaAcxaiLL.  allegation,  that  there  was  no  award,  in  other  words  that 
there  was  no  legal  and  valid  award  under  the  submis- 
sion, which  is  the  same  as  no  award/'  The  true  ground 
of  the  decision  in  Praed  ▼•  Duchess  ^  Cumberland 
is  that  stated  in  the  Court  of  Error  (b),  namely,  that  the 
plea  stating  that  there  was  no  memorial,  the  rejoinder 
introduced  a  fact  which  went  to  vitiate  the  deed*  but  not 
the  memoriaL  I  do  not  subscribe  to  the  doctrine  of  the 
Court  below  in  that  case. 


Alderson,  B.,  and  Gurnet,  B.,  concurred. 


Barsiow  afterwards  obtained  leave  to  amend,  (on  pro- 
ducing an  affidavit  shewing  reasonable  ground  for  believ- 
ing that  the  consideration  money  was  duly  paid),  so  that  the 
plaintiff  might  be  able  to  take  issue  on  the  rejoinder- 
otherwise  judgment  for  the  defendant. 


(«)  11  Esst,  191. 


(6)  2  H.  Bhux  284. 


Bacon  9.  Simpson. 
Amnpdt-.     Assumpsit.     The  declaration  stated,  that  the  plain- 
alleged  tbaTthe  ^^^f  ^^  ^^^  ^^^^  ^^  ^^^  making  of  the  agreement  of  the  de« 

plaintiff  was 

lawfully  ponetied  of  a  home  for  the  residue  of  a  tenn  of  six  yean,  and  of  certain  goods,  fiimi- 
ture,  &e.  therein,  and  that  the  plaintiff  agreed  to  assign  the  lease  of  the  bouse  to  the  defendant  at 
a  certain  price,  and  the  furaitute,  &c.  at  a  Taluation,  poiscssioci  to  be  delivered  on  a  certain  day  { 
and  evened  that  she  was,  from  the  time  of  making  the  agreement,  ready  and  willing  to  assign  her 
interest  in  the  house,  and  to  deliver  up  possession  of  the  goods  at  a  fair  appraisement.  Th« 
defendant  pleaded  pleaa  traversing  the  readiness  and  willingneu  to  assign  the  interest  in  the 
bouse,  and  to  deliver  up  the  furniture.  It  was  proved  at  the  trial  that  the  greater  part  of  the  boose 
and  furniture  were  destroyed  by  fire  shortly  after  the  agreement,  and  before  the  time  for  its  com- 
pletion. 

The  agreement  provided  that  either  party  making  default  should  pay  to  the  other  SOOt  as  liquf* 
dated  damages.  Af^er  the  making  of  the  agreement,  but  before  the  day  for  iu  completion  arrived, 
the  parties  agreed,  by  an  indorsement  on  tlie  former  agreement,  to  enlarge  the  time  for  its  per- 
Ibrmiance  for  a  few  days: — Held,  that  this  amounted  to  a  fresh  agreement.  But  qussre  whether  it 
was  an  agreement,  the  subject-matter  whereof  was  of  the  value  of  S0(.,  so  aa  to  rtquica  a  fresh 
stamp. 
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fendant  hereinafter  mentioned,  was  lawfully   posiessed   ^^  rf  Pi*^ 
that  u  to  say,  /or  the  residue  of  a  term  of  six  years^  of 
and  in  a  certain  dwelling-house  and  premises,  &c.,  and 
also  of  certain  household fumiiure,  tenant's  fixtures^  chat* 
teU,  and  other  effects,  then  being  on  the  said  premises ; 
and  thereupon,  on  the  9th  of  November,  1836,  by  a  cer- 
tain agreement  made  between  the  plaintiff  of  the  one  part, 
and  the  defendant  of  the  other  part,  it  was  agreed,  that 
the  plaintiff  should  sell  and  assign  the  said  lease,  with  the 
outbuildings  and  premises,  for  the  sum  of  200L ;  and  the 
plaintiff  thereby  agreed  to  sell  to  the  defendant  all  her 
household  furniture,  tenant's  fixtures,  horses,  carriages, 
hay,  com,  implements,  and  effects,  then  on  the  said  pre- 
mises, which  she  might  have  a  right  to  sell,  at  a  fair  valua- 
tion, to  be  made  by  two  appraisers;  and  the  plaintiff 
agreed,  that  possession  of  the  premises  should  be  given  to 
the  defendant  on  or  before  the  1st  day  of  January  then 
next,  on  being  paid  the  aforesaid  premium  for  the  lease, 
and  for  the  goods,  fixtures,  stock  in  trade,  and  effects ; 
and  the  defendant  agreed  to  purchase  the  said  lease  and 
the  said  household  furniture,  tenant's  fixtures,  &c«,  and  to 
take  possession  and  pay  for  the  same  on  or  before  the 
said  lat  day  of  January.     And  the  said  parties  thereby 
mutually  agreed,  that  if  either  of  them  should  make  de- 
fault, he  should  pay  to  the  other  the  sum  of  500A,  as  or  in 
the  nature  of  liquidated  damages.    The  declaration  then 
stated,  that,  after  the  making  of  the  agreement,  and  before 
the  said  1st  day  of  January,  to  wit,  on  the  31st  day  of 
December,   1836,  by  a  memorandum  indorsed  on   the 
back  of  the  before-mentioned  agreement,  it  was  agreed 
between  the  parties,  in  consequence  of  the  said  1st  day  of 
January  being  inconvenient,  to  postpone  the  completion 
of  the  said  agreement  until  the  6th  day  of  January.    The 
declaration  then  averred,  that,  from  the  time  of  making 
tiie  agreement  hitherto,  the  plaintiff  was  ready  and  willing 
to  assign  and  convey  her  interest  in  the  premises,  %e.t 
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JBjreft.  t^PUoi^  and  to  assign  and  deliver  to  the  defendant  her  household 
furniture f  fixtures,  horses,  carriages,  hay,  com,  imple^ 
ments,  and  effects  €ls  aforesaid,  at  a  fair  appraisement, 
and  to  deliver  possession,  and  complete  and  fulfil  the  said 
agreement,  upon  the  5th  day  of  January.  Breaches  as- 
signed in  nonpayment  of  the  premium,  &c« 

Pleas:  1st,  That  the  plaintiff  was  not  possessed  of  the 
said  dwelling-house  and  premises,  household  furniture, 
tenant's  fixtures,  chattels,  and  other  effects,  or  any  part 
thereof,  in  manner  and  form,  &c. 

Sndly,  That  the  plaintiff  was  not  ready  and  willing  to 
assign  and  convey  the  estate  and  interest  which  she  had 
in  the  said  dwelling-house  and  premises  at  the  time  of  the 
making  of  the  said  agreement. 

Srdly,  That  the  plaintiff  was  not  ready  and  willing  to 
assign  and  deliver  to  the  defendant  her  household  furni- 
ture, tenant's  fixtures,  horses,  carriages,  hay,  corn,  im- 
plements, and  effects. 

4thly,  That  the  plaintiff  was  not  ready  and  willing  to 
deliver  possession,  and  to  complete  and  fulfil  the  said 
agreement,  according  to  the  effect  and  meaning  thereof, 
in  manner  and  form,  &c* 

The  cause  was  tried  before  Lord  Abinger,  C.  B.^  at 
the  Middlesex  Sittings  after  last  Trinity  Term,  when  the 
agreement  with  the  defendant,  dated  the  9th  of  Novem- 
ber, 1836,  was  properly  proved,  and  was  in  the  terms 
stated  in  the  declaration.  Upon  the  back  of  this  agree- 
ment there  was  an  unstamped  indorsement,  for  postponing 
the  time  for  its  completion  from  the  1st  to  the  6th  of  Ja- 
nuary. It  appeared  from  the  evidence,  that  the  plaintifiT 
was  the  widow  of  a  sub-lessee,  and  that  she  did  not  take 
out  administration  until  the  SOth  of  December,  18S6.  On 
the  evening  of  the  day  when  the  original  agreement  was 
entered  into,  the  principal  dwelling-house  and  a  great  part 
of  the  furniture  and  effects  were  consumed  by  fire.  On 
the  agreement  being  produced  in  evidence,  the  defen* 
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dant*8  counsel  objected  to  the  reading  of  the  indorse*  Exck.  of  pieat, 
ment  upon  the  agreement,  on  the  ground  that  it  required 
a  stamp.  The  learned  judge  however  received  it  in  evi- 
dence. It  was  further  contended  by  the  defendant's 
counsel,  that  the  plaintiff  had  no  right  or  interest  in  the 
subject-matter  of  the  agreement  before  administration 
granted,  and  could  not,  therefore,  support  the  first  issue. 
It  was  also  objected,  that  by  the  terms  of  the  original 
lease,  a  licence  m  writing  was  required  from  the  lessor 
for  any  assignment  or  under-lease,  and  that  such  licence 
was  not  proved.  On  this  last  point  the  Lord  Chief  Baron 
directed  a  nonsuit  to  be  entered. 

Kelly f  on  a  former  day  in  this  term,  had  obtained  a  rule 
(on  affidavits)  to  shew  cause  why  the  nonsuit  should  not 
be  set  aside,  and  a  new  trial  granted.     Against  this  rule 

Thesiger  now  shewed  cause. — If  there  is  any  ground  on 
which  the  nonsuit  can  be  sustained,  the  Court  will  not  set 
it  aside.  The  first  objection  arises  on  the  first  issue,  the 
object  of  which  was  to  raise  the  question  of  property  in 
the  plaintiff,  because  at  the  time  the  contract  was  entered 
into  she  had  not  taken  out  letters  of  administration,  and 
in  law  there  could  be  no  title  by  relation  back  in  such  case. 
There  is  no  property  in  an  administrator  before  adminis- 
tration by  relation  back  afterwards,  as  there  is  in  the  case 
of  an  executor  who  subsequently  proves  a  will:  Doe  A. 
Hornby  v.  Glenn  (a).  It  was  there  decided  that  the  title 
of  the  administrator  commences  only  from  the  time  of  the 
granting  of  the  letters  of  administration.  So  in  Middle^ 
ion*s  case  (A),  it  is  laid  down  that  '*  an  executor  before 
probate  may  release  an  action,  although  that  before  pro- 
bate he  cannot  have  an  action,  for  the  right  of  action  is  in 
him.     But  if  A.  releaseth  and  afterwards  taketh  adminis- 


(a)  1  Ad.  &  EUis,  49 ;  3  Ner.  &  M.  837.        (b)  6  Coke,  28. 
VOL.  III.  6  M.  W. 
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Exctu  of  Pleat,  tratioii,  it  shall  not  bar  him,  for  the  right  of  the  action  was 
1837  •  • 

not  in  him  at  the  time  of  the  release."    That  is  a  complete 

authority  in  favour  of  the  defendant.  This  is  a  question 
of  contract,  and  the  declaration  states  that  the  plaintiff  was 
'lawfully  possessed**  of  the  premises  for  the  term  of  six 
years,'*  which  must  be  shewn ;  and  though  actual  possession 
might  be  sufficient  as  against  a  wrong-doer,  it  is  not  enough 
here ;  and  if  it  was,  it  ought  to  have  been  so  declared  upon. 
The  case  of  Carwick  y.  Blagrave  (a)  shews  the  materiality 
of  this  averment.  In  covenant  for  nonpayment  of  rent  on  ^p 
indenture,  by  the  assignee  of  the  lessor  against  the  lessee, 
the  declaration  alleged  that  the  lessor  wets  possessed  for 
the  remainder  of  a  term  of  twenty-one  years,  commencing 
in  1797,  and  that  in  March  1811,  he,  by  indenture,  de- 
mised to  the  defendant  to  hold  from  the  SOth  December 
then  last  past :  plea,  that  the  lessor  was  not  at  the  time 
of  making  the  indenture  possessed  for  the  residue  of  the 
said  term  modo  et  forma : — ^and  it  was  held  that  the  plea 
was  good,  as  the  averment  in  the  declaration  was  material 
and  traversable.  The  first  plea  here  also  applies  to  the 
household  furnititre,  and  the  defendant  is  therefore  entitled 
to  have  a  nonsuit  entered.  The  second  objection  is,  that 
the  agreement  for  postponing  the  performance  of  the  ori- 
ginal contract,  was  a  distinct  agreement,  and  required  a 
fresh  stamp ;  and  the  circumstance  of  its  being  indorsed 
on  the  original  agreement  does  not  affect  the  question : 
Reed  v.  Deer{b\  Stephens  v.  Lowe  (c).  There  is  this  dis- 
tinction between  the  latter  case  and  the  presenti  that 
here  the  new  agreement  was  made  before  the  original 
one  had  expired,  whereas  in  that  case  the  memorandum 
was  written  after  the  time  for  making  the  award  had 
elapsed :  but  in  either  case  it  is  a  new  agreement^  and  re- 
quires a  fresh  stamp.     Thirdly,  it  appeared  from  the  evi- 

(a)  4  Moore,  303;  I  Brod.  &         (e)  I  Moo.  &  Scott,  442;  9Bing. 
B.  531.  32. 

(6)  7  B.  &  C.  261. 
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dence  taken  at  the  trial,  that  on  the  very  day  the  agree-  ^^ek.  9f  P^t^f 
ment  was  signed  the  premises  were  burnt  down,  and  a 
great  part  of  the  furniture  and  fixtures  destroyed  by  the 
fire.  It  therefore  became  impossible  for  the  plaintiff  to 
assign  all  the  subject-matter  of  the  contract  at  the  time 
stipulated  for.  Now,  the  averment  in  the  declaration,  that 
the  plaintiff  was  at  all  times  ready  to  assign,  refers  to  all 
the  premises,  furniture,  and  articles  comprised  in  the  ori- 
ginal agreement,  and  that  being  entire,  could  not  be  per- 
formed in  part.  In  answer  to  that  it  may  be  urged,  that 
subsequent  to  the  fire  the  defendant  had  gone  on  negoti- 
ating for  a  completion  of  the  purchase ;  but  the  pleadings 
are  not  applicable  to  the  supposed  case  of  a  waiver  having 
taken  place  arising  from  such  negotiation  as  to  the  part 
destroyed.  If  so,  the  plaintiff  ought  to  have  replied  the 
waiver  in  answer  to  the  second  and  third  pleas.  The 
plaintiff  was  bound,  on  these  pleadings,  to  shew  a  readiness 
and  willingness,  and  a  capacity,  to  assign  all  the  premises, 
furniture,  &c.,  comprised  in  the  agreement.  In  Stent  v. 
Bailis  (a),  the  Master  of  the  Rolls  says :— ''  If  I  should 
buy  a  house,  and  before  such  time  as  by  the  articles  I  am 
to  pay  for  the  same  the  house  be  burnt  down  by  casualty 
of  fire>  I  shall  not  in  equity  be  bound  to  pay  for  the  house.** 
The  house,  the  fixtures,  and  the  furniture  remained  the 
property  of  the  seller,  and  at  her  risk,  until  she  had  done 
all  things  respecting  them  that  she  had  agreed  to  do: 
Zagwry  v.  Fumell  (6),  Bugg  v.  Minett  (c).  Here  no  pro- 
perty was  to  pass  in  any  of  these  goods  until  they  were 
valued.  At  the  time  the  fire  happened,  the  whole  remained 
the  property  of  the  vendor. 

Kelly,  in  support  of  the  rule.  [Lord  Abingevj  C.  B. — 
Address  your  argument  to  the  two  last  points  advanced.] 
The  indorsement  of  the  enlargement  of  the  time  for  the 

(a)  2  P.  Wins.  220.  (h)  2  Gamp.  240.  (c)  U  East,  210. 

q2 
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Exeh.  ofPka$t  performance  of  the  original  agreement  does  not  require 
^  a  stamp  ;  the  indorsement  does  not  vary  oc  alter  the  sub- 
Bacon  stance  of  the  agreement^  but  only  enlarges  the  time  for  its 
Simpson.  Completion.  If  a  stamp  were  necessary  in  such  a  case, 
it  would  be  necessary  in  every  case  where  the  time  for 
making  an  award  is  enlarged  by  the  agreement  of  the 
parties,  in  cases  where  no  power  of  enlarging  the  time  is 
given  to  the  arbitrator ;  yet  in  such  cases  no  one  ever 
thought  that  a  stamp  was  requisite.  Stephens  v.  I^atve  is 
not  an  authority  in  point,  because  there  is  a  great  distinc- 
tion in  principle  between  a  case  where  the  time  is  enlarged 
before  the  time  has  expired,  and  where  it  is  enlarged  (ifier. 
In  the  former  case,  the  parties  continue  under  the  obligation 
they  had  originally  entered  into,  and  by  which  they  are 
still  bound.  In  the  latter,  the  agreement  is  at  end,  and 
the  parties  are  as  free  from  all  obligation  as  they  were 
before  entering  into  it ;  and  though  they  may  profess  only 
to  modify  their  supposed  existing  agreement,  they,  in  re- 
ality, enter  into  a  new  agreement  altogether.  The  latter 
was  the  case  of  Stephens  v.  laotoe.  [Parte,  B. — I  do  not 
see  what  difference  that  can  make  in  point  of  law.  It  is 
equally  an  agreement,  whether  it  is  made  before  or  after 
the  time  has  expired,  and  as  such,  must  require  a  stamp, 
provided  it  be  of  the  value  o(SOL  Gurney,  B.— The  one 
is  an  agreement  to  revive,  the  other  to  continue,  the  stipula- 
tions of  the  contract.  Alderson,  B. — Is  not  this  an  agree- 
ment containing  a  new  term  1  If  you  were  to  state  the  one 
in  pleading,  and  give  the  other  in  evidence  at  the  trial,  it 
would  be  a  variance,  and  for  this  reason,  that  they  are  dif- 
ferent agreements.  It  cannot  be  put  more  favourably  for 
you  than  as  an  agreement  to  waive  a  stipulation  for  a 
penalty  in  a  former  agreement.]  It  is  not  denied  that  if 
this  had  been  an  agreement  to  release  one  party  from  a 
penalty,  that  that  would  have  been  a  new  agreement ;  but 
here  it  is  for  the  mutual  benefit  of  both  parties,  and  the 
mere  deferring  of  the  time  when  the  agreement  is  to  be 
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performed  is  not  sufficient.  In  Stephens  ▼.  Loire,  the  ^EwA-  of  PUas, 
time  had  elapsed,  and  the  agreement  was  totally  at  an 
end.  At  all  events,  if  this  indorsement  is  to  be  considered 
as  a  new  agreement,  it  is  not  an  agreement  the  subject 
matter  of  which  is  of  the  value  of  20L  The  stamp  laws 
are  to  be  construed  strictly,  and  if  there  is  any  doubt,  the 
objection  ought  not  to  prevaiL  This  is  only  the  substitu- 
tion of  one  day  for  another,  made  before  the  time  for  per- 
forming the  contract  had  arrived,  and  not  the  case  of  a 
party  having  broken  his  contract,  and  with  a  view  to 
escape  a  penalty.  The  time  given  might  have  been  of 
some  benefit  to  the  parties,  but  it  is  impossible  to  say 
what — it  might  be  worth  20^.,  or  20/.,  or  no  benefit  at  all; 
for  the  penalty  might  never  have  been  incurred.  Testing 
it  by  the  value  of  the  alteration  merely,  it  cannot  be  said 
that  there  is  any  thing  to  bring  it  within  the  Stamp  Act. 
{JldersoUf  B. — In  Kensington  v.  InglU  (a\  the  memoran* 
dum  extending  the  time  of  sailing  would  have  been  within 
the  Stamp  Act,  if  it  had  not  been  for  the  provisions  of  the 
particular  statute  35  Geo.  3,  c.  63,  s.  13,  which  provides 
that  the  act  imposing  the  stamp  shall  not  extend  to  pro- 
hibit the  making  any  lawful  alteration  in  the  terms  or  con- 
ditions of  the  policy.  Lord  Abinger^  C.  B. — There  was  a 
penalty  to  arise  upon  the  non-performance  of  the  contract 
by  a  given  day ;  an  agreement  to  postpone  the  time  when 
the  penalty  shall  be  payable,  must  be  an  agreement,  the 
matter  whereof  is  of  the  value  of  the  penalty.]  Suppose, 
under  the  first  contract,  40/L  deposit  was  to  be  paid,  and 
by  the  subsequent  agreement  5/.  of  it  was  to  be  waived;  or 
suppose  it  waste  add  other  chattels  notof  SO/,  value,  to  those 
previously  sold  ?  [Alderson^  B. — That  would  be  merely 
a  conveyance  of  the  particular  things  added,  but  here  is  a 
new  conveyance  of  the  whole  property  on  a  new  day. 
Lord  Abinger,  C.  B. — It  strikes  me,  if  parties  agree  to  sell 

(«)  8  East,  273. 
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Exch.  qf  Pleat,  a  given  number  of  things  at  a  given  price,  and  afterwards 
two  more  are  added  of  a  value  under  30/.,  that  is  not  a 
contract  confined  to  those  articles,  but  is  a  contract  for  all 
the  subject-matter  of  the  first  agreement,  with  two  other 
things  added.  The  new  agreement  applies  to  the  whole.] 
The  other  objection  is,  that  the  premises  having  been 
partly  burnt  down,  and  the  furniture  partially  destroyed 
by  fire,  the  plaintiff  cannot  be  said  to  have  been  ready 
and  wiUing  to  assign  what  she  had  contracted  for.  The 
question  as  to  the  house  was  different  to  that  as  to  the 
furniture,  for  the  assignable  interest  in  the  land  remained; 
and  it  might  have  been  left  as  a  question  to  the  jury, 
whether,  in  the  absence  of  any  objection  made,  or  any 
withdrawal  from  the  agreement  on  account  of  the  injury 
done,  the  defendant  did  not  assent  to  a  partial  perform- 
ance of  the  contract ;  and  whether,  after  such  assent,  the 
defendant  ought  to  be  allowed  to  say  that  the  plaintiff  was 
not  ready  to  perform  the  contract.  [Parke,  B. — ^Your 
declaration  is  on  the  old  agreement.  There  might  have 
been  a  new  agreement  to  take  the  house  as  it  was,  or  the 
furniture  as  it  remained  ;  but  that  is  not  the  contract  de- 
clared upon.] 

Lord  Abinoer,C.B. — I  am  of  opinion  that  upon  this  last 
objection,  thie  plaintiff  ought  to  be  nonsuited.  I  think  that, 
upon  this  form  of  the  pleadings,  the  plaintiff  was  certainly 
bound  really  to  complete  the  contract,  and  that  in  the  very 
terms  stipulated  for ;  whereas  what  had  taken  place,  the 
goods  being  in  a  great  measure  destroyed  by  fire,  put  it  out 
of  her  power  to  do  so ;  and  I  think,  therefore,  that  the 
contract  could  not  afterwards  be  binding  on  these  parties. 
The  argument  of  Mr.  KeUy  would  have  great  force, 
if  it  was  the  fact  that  the  parties  considered  the  contract 
was  at  an  end,  but  agreed  to  act  on  the  terms  of  it  as  far 
as  it  went.  As  to  the  remainder  of  the  goods,  the  defen- 
dant had  entered  into  some  new  arrangement  with  the 
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kndlord's  agent  for  reletting  the  premises,  and  wailing  a  JB*c*.  ofPUoi, 
certain  time;  and  if  that  had  been  carried  into  effect, 
they  might  have  complied  with  the  terms  of  the  contract  . 
as  far  as  the  circumstances  of  the  case  would  permit  them ; 
but  it  might  be  said  that  was  making  a  new  agreement. 
However,  the  pleadings  bind  the  plaintiff  down  to  the  old 
contract.  The  plaintiff  declares  that  she  was  ready  to 
comply  with  the  terms  of  the  old  contract,  and  the  defen- 
dant takes  issue  on  that,  and  pleads  that  she  was  not 
ready  to  perform  her  part  of  it  on  the  day  stipulated ; 
upon  which  it  is  stated  in  reply,  that  there  was  an  un- 
derstanding between  the  parties  that  a  portion  of  the 
goods  should  be  given  up  on  account  of  the  goods  that 
had  been  burnt,  and  that  she  was  ready  and  willing  to 
supply  the  remainder.  That  shews  that  she  was  not  in  a 
situation  really  to  perform  all  that  the  terms  of  the  con- 
tract bound  her  to  perform  on  the  day  stated  in  such  con- 
tract. The  plaintiff  ought  to  have  been  ready  to  have  per- 
formed on  the  day  specified  all  that  the  contract  bound 
her  to  do — now  she  clearly  was  not.  On  that  ground, 
therefore,  I  think  the  plaintiff  ought  to  be  nonsuited. 
But  on  the  other  ground  also,  I  strongly  incline  to  the  same 
opinion,  because  there  was  a  new  contract,  with  an  in- 
creased time  for  performing  the  agreement;  and  that 
being  so,  it  ought  to  have  been  stamped  as  a  new  agree- 
ment. 

Parke,  B. — I  am  also  of  opinion  that  the  rule  obtained 
in  this  case  ought  to  be  discharged.  As  to  the  first  ques- 
tion, whether  the  allegation  contained  in  the  declaration 
was  proved,  namely,  that  the  plaintiff  was  lawfully  pos- 
sessed of  the  term  in  the  leasehold  house  at  the  time  of 
the  making  of  the  contract,  I  confess  I  think  that  allega- 
tion was  not  proved — there  may  be  a  question  upon  it— but 
I  am  inclined  to  think  that  that  was  an  immaterial  issue. 
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Ejch,  of  PUoif  the  question  being  whether  the  contracting  party  could 
make  a  good  title  at  the  time  when  the  agreement  was  to  be 
,  carried  into  effect.  As  to  the  second  objection^  I  feel 
some  doubt,  not  whether  this  memorandum  is  an  agree- 
ment|  for  I  am  satisfied  it  is,  but  whether  we  should  be 
justified  in  going  so  far  as  to  hold  that  the  memorandum  is 
above  the  value  of  twenty  pounds.  I  say  no  more  about  it 
than  that  there  seems  to  be  some  doubt  upon  that  part  of 
the  case,  and  therefore  I  do  not  pronounce  my  opinion 
upon  it :  I  certainly  should  not  think  it  right  to  refuse  the 
rule,  as  at  present  advised,  on  that  ground.  But  on  the 
third  ground  I  am  clearly  of  opinion  that  the  plaintiff  ought 
to  be  nonsuited,  because  she  has  not  made  out  an  issue 
that  was  upon  her,  namely,  the  averment  that  she  always 
had  been,  and  was,  ready  and  willing  to  make  out  a  good 
title  to  all  the  goods  at  the  sale.  Now,  that  agreement, — 
which  we  consider  as  the  original  agreement,  which  was 
afterwards  rendered  invalid,  and  which  original  agreement 
entered  into  between  the  parties  stipulated  that  all  the 
household  furniture  and  tenant's  fixtures,  together  with 
the  horses,  carriages,  hay,  corn,  and  implements  of  hus- 
bandry then  on  the  premises,  should  be  sold  at  a  fair  valu- 
ation— that  is  the  contract  entered  into  between  the  par- 
ties, and  which  on  the  plaintiflTs  part  she  is  to  fulfil,  and  the 
defendant  is  to  pay  for  the  various  articles  above  specified 
on  a  valuation;  and  this  declaration  then  proceeds  to 
aver,  as  it  ought  to  do,  that  she  always  was  perfectly 
ready  and  willing  to  dispose  of  her  said  estate  and  interest 
which  she  was  possessed  of  in  her  house  and  premises^ 
with  the  good-will;  and  also  to  deliver  over  to  the  said 
defendant  her  household  furniture,  fixtures,  &c.,  together 
with  the  horses,  carriages,  hay,  com,  and  implements,  in 
words  as  large  as  were  contained  in  the  original  agreement. 
The  plaintiff  is  bound  to  maintain  that  issue ;  and  when 
we  come  to  see  what  the  fact  is,  it  turns  out  that  a  very 
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considerable  portion  of  the  goods  have  been  destroyed  by  &«*.  ^  Fkat^ 
fire,  so  that  it  was  completely  out  of  her  power  to  deliver  ^ 

them  as  she  originally  bound  herself  to  do.    Then  all  that        Bacov 
remained  to  her,  and  were  in  her  power  capable  of  being      Simfson. 
delivered,  might  have  been  made  the  subject  of  a  new 
agreement ;  but  then  this  declaration  ought  to  have  been 
framed  on  the  new  agreement. 

Alderson,  B. — I  am  of  the  same  opinion.  It  seems  to 
me  that  the  third  objection  is  conclusive,  and  I  have  no- 
thing further  to  add  on  that  subject  to  what  has  fallen  from 
the  rest  of  the  Court.  As  to  the  objection  on  the  stamp 
I  think  that  ought  to  prevail  also.  In  the  case  of  Ati" 
wood  V.  Small  (a),  there  were  three  agreements :  the  first 
agreeing  to  sell  certain  property ;  in  the  second  there  were 
some  alterations  made  in  the  terms  of  the  former  one ; 
these  two  agreements  were  properly  stamped :  there  was 
then  a  third,  which  was  indorsed  on  the  second,  and  which 
made  some  alterations  in  the  former.  This  was  stamped 
with  a  ]/•  stamp.  An  objection  was  taken  that  the  latter 
was  not  properly  stamped,  inasmuch  as  the  instrument  bad 
incorporated  the  words  in  the  original  agreement,  and  that 
an  additional  stamp  was  necessary  on  account  of  the  num* 
ber  of  words.  Now  the  Court  do  not  say  that  no  stamp 
at  all  was  necessary,  but  give  a  conclusive  answer  by 
saying,  that  the  only  criterion  as  to  the  number  of  words 
in  an  agreement  fs  the  number  of  words  contained  in  the 
instrument  itself* 

GuBNBT,  B. — I  think  the  objection  as  to  the  want  of  a 
stamp  is  well  founded  ;  and  as  to  the  other,  it  is  clear  the 
phuntiff  could  not  have  completed  the  contract,  for  she 
tvers  that  she  was  ready  and  willing  to  complete  the  whole 

(a)  7  B.  &  Gr.  390;  1  M.&  R.246. 
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Exeh.  Iff  Pkat,  contract,  when  by  the  destruction  by  fire  of  the  bouse, 
'  ^    and  a  great  part  of  the  furniture,  it  was  impossible  for  her 
Bacon        tO  do  SO* 
Simpson.  B,u\e  discharged. 


Irtino  and  Another  v.  Veitch. 
The  defendant    XhE  first  count  of  the  declaration  stated,  that  the  dc- 

was  indebted  to  ^  ^  ' 

the  pidntiift  in  fendant,  heretofore  and  in  the  lifetime  of  Sir  Thomas 
2,245L,for  Reid,  Bart.,  and  George  Irving  deceased,  to  wit,  on  the 
hSd  hu  over-  ^^'^  November,  1824,  made  his  promissory  note  in  writing, 
due  promiuory  and  delivered  the  same  to  the  plaintiffs  and  the  said  Sir 
the  piainUff  and  Thomas  Reid  and  George  Irving,  trading  under  the  firm 
agreed  that  the  ^^  Messrs.  Reid,  Irving,  and  Co.,  and  thereby  promised 
defendant  ^^  p^y  them  the  sum  of  1 187/.  10*.  on  the Slst  December, 

thould  pay  the  ^  "^ 

balance  ai  foi-  1825,  which  period  had  elapsed  before  the  commencement 
aTh^Mdihe'  of  this  suit.  The  second  count  was  on  another  note  of 
annua" pay-^  the  samc  amount  and  date,  payable  to  the  same  parties  on 
menu  of  soot  a  the  Slst  December,  1826.    There  were  also  counts  for 

year  out  of  hit 

aaiary  as  a  money  lent  by  the  two  plaintiffs  to  the  defendant,  money 
and  by*th^  paid,  money  had  and  received,  interest,  and  on  an  account 
SJSn^'^^L  ®^*®^  between  the  defendant  and  the  plaintiffs.  The  de- 
consigned  by  fendant  pleaded,  first,  the  Statute  of  Limitations  to  the 
and  that  the '  whole  declaration ;  secondly,  non-assumpsit  to  the  common 
hdd  hbJS?**  counts.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the 
SllS^t^^for'*  ^^®"^^"  Sittings  after  Trinity  Term,  the  following  ap- 
the  payment  of  peared  to  be  the  facts  of  the  case : — 
The's^Twas  The  plaintiffs,  Mr.  John  Irving  and  Sir  John  Rae  Reid, 
300^  irasdso  ^^^'*  ^^  Conjunction  with  their  late  partners.  Sir  Thomas 
duly  paid  in  Reid  and  Mr.  George  Irving,  merchants  in  London, 
but  the  defcn- '  trading  under  the  firm  of  Reid,  Irving,  and  Co.,  were  the 

dant  made  de- 
fiittlt  in  pay- 
ment of  it  in  September  18S0: — Beldf  that  the  plaintiift  were  entitled,  at  any  time  within  six 
years  from  September  1830,  to  sue  the  defendant  on  the  promissory  note,  or  for  the  balance  re- 
maining doe,  on  a  count  upon  an  account  stated. 
-^     Where  a  debtor  draws  a  bill  of  exchange,  to  be  applied  in  part  payment  of  the  debt,  and  the  bill 
is  paid  when  due  by  the  drawee  to  the  creditor,  it  operates  as  part  payment,  to  defeat  the  Statute 
of  Limitations,  only  from  the  time  of  the  deliTery  of  the  bill  by  the  debtor,  not  from  the  time  of  its 
payment 
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agents  and  correspondents  in  London  of  the  defendant,  Exeh.  iff  Pkat, 
who  was  a  merchant  in  Madeira,  and  held  for  many  years     *^     ^'   ^ 
the  situation  of  British  consul  general  and  agent  in  that        Irtiho 
island.   In  the  year  I SS^*,  the  defendant,  who  was  indebted       Vbitch. 
to  Messrs.  Reid,  Irving,  and  Co.  in  a  considerable  sum, 
having  come  over  to  England,  was  arrested  at  their  suit 
for  BOOOL  and  upwards,  and,  while  in  custody,  he  entered 
into  the  arrangement  for  the  payment  of  the  debt  set 
forth  in  the  following  letter : — 

"  Messrs.  Reid,  Irving,  and  Co. 

''  London,  30th  Nov.  1824. 
"  Gentlemen, — I  beg  to  recapitulate,  in  order  to  prevent 
any  misunderstanding  hereafter,  the  terms  upon  which 
you  have  consented  to  discbarge  me  from  the  action  you 
commenced  for  the  recovery  of  your  balance  against  me, 
and  to  accept  a  composition  for  the  payment  of  your  debt : 
and  I  hereby  confirm  the  arrangement  most  fully  on  my 
part.  My  uncle,  Mr.  Robert  Veitch,  has,  in  consideration 
of  your  acceding  to  the  arrangement,  consented  to  advance 
you  1000/.  in  part  payment  of  the  debt,  and  you  are  from 
this  date  to  debit  his  account  with  you  to  that  amount;  I 
have  also  this  day  given  an  order  on  Mr.  Simon  Cock  to 
pay  you  the  further  sum  of  lOOO/L  out  of  the  first  monies 
which  may  come  into  his  hands  arising  out  of  property  or 
effects  received  or  to  be  received  by  him,  belonging  to  me 
or  to  my  late  firm  of  Scott,  Pringle,  Veitch,  and  Co. ;  and 
I  confirm  that  order  as  irrevocable. 

"  I  now  inclose  you  my  two  promissory  notes,  payable  to 
your  order,  for  1187L  10«.  each,  the  one  due  the  Slst 
December,  18S5,  and  the  other  the  Slst  December,  1826; 
and  these  notes  are  given  to  you  in  payment  of  the  re- 
mainder of  your  claims  against  me,  and  agreed  by  you  to 
be  received,  when  paid,  in  full  of  all  demands.  As  a 
security  for  these  two  notes,  I  hereby  distinctly  confirm 
the  appropriation  of  the  proceeds  of  certain  Madeira  wines 
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jsseft  of  PUat,  shipped  by  my  house  at  Madeira  to  Mr.  John  Park  for 
sale,  and  you  will  apply  such  proceeds  towards  the  dis- 
charge of  the  said  notes ;  and  in  case  the  proceeds  of  the 
wines  should  exceed  the  amount  of  the  notes,  you  will  be 
accountable  to  me  for  such  surplus  as  may  be  received  by 
you  on  that  account ;  but  in  the  event  of  their  falling  short 
of  the  said  amount,  and  the  same  not  being  paid  otherwise 
when  due,  I  hereby  engage,  being  required  by  you  to  do 
so,  to  make  my  salary  as  consul  of  the  island  of  Madeira 
subject  to  the  payment  of  whatever  balance  may  remain 
unpaid.  You  will  please  to  hand  me  my  acceptances  in 
your  hands  given  on  account  of  the  old  balance  due  from 
my  Madeira  firm,  retaining  only  that  one  for  25B0L  which 
bears  the  indorsement  of  my  uncle  Mr.  Robert  Veitcb, 
whose  liability  in  respect  thereof  is  not  intended  to  be 
weakened  or  in  any  way  afiected  by  the  present  arrange- 
ment. Henry  Yeitch.t' 

[Then  followed  a  list  of  the  wines  referred  to  as  shipped 
by  the  defendant  to  Mr.  Park.] 

The  notes  inclosed  in  the  above  letter  were  those  de- 
clared on  in  the  present  action.  When  they  respectively 
became  due,  the  wines  had  not  been  disposed  of;  and  they 
were  accordingly  presented  for  payment  to  Mr.  Cock,  at 
whose  residence  they  were  made  payable  by  the  defen- 
dant,  but  were  not  paid.  Messrs.  Reid,  Irving,  and  Co. 
did  not  however  protest  them  for  nonpayment,  or  give  the 
defendant  any  notice  of  their  dishonour ;  and  matters  re- 
mained in  the  same  state  until  July  1827,  when  the  defen- 
dant, having  again  come  to  England,  made,  through  Mr. 
Cock,  further  propositions  for  the  settlement  of  the  plain- 
tiffs' claim.  The  plaintiffs,  in  answer  to  this  application, 
wrote  to  Mr.  Cock  as  follows : 

'<  Broad  Street  Buildings,  30th  July,  1827. 
"  S.  Cock,  Esq. 

**  Dear  Sir, — We  have  perused  your  memorandum  of  the 
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tenns  proposed  by  Mr.  Veitch.    We  do  not  at  all  agree  ^*^^'^^^^^ 
in  Iris  view  of  the  agreement's  not  binding  him  to  payment  -* 

until  the  wines  shall  have  been  realized^  for  the  fact  of  Iavimo 
bills  having  been  taken  forms  a  conclusive  argument  Veitch. 
against  it.  The  bills  brought  the  debt  to  a  fixed  date,  and 
the  wines  formed  a  collateral  security.  We  are  therefore 
justified  in  calling  for  the  immediate  payment;  but  having 
said  thus  much  for  the  justice  of  our  causci  we  will  add, 
that  we  continue  in  the  same  desire  we  have  always  ex- 
pressedj  to  give  Mr.  Veitch  all  the  indulgence  that  consists 
with  it ;  we  are  therefore  willing  to  accede  to  hb  proposal 
to  reduce  the  debt  to  2000/.  by  a  present  payment,  and 
discharging  the  SOOO/.  by  equal  payments  in  five  years ; 
the  wines  to  remain  with  us,  and  go  against  the  last  instal- 
ment pro  tanto :  but  we  must  insist  on  its  bearing  interest, 
the  arrangement  being  (as  we  contend)  to  oblige  Mr. 
Veitch,  and  not  us.  We  subjoin  a  note  of  the  sum  due  to 
us,  which  will  amount  on  the  Ist  proximo  to  S,245/.  Vis. ; 
and  consequently  Mr.  Veitch  will  have  to  pay  us  S4i5/.  Vis. 
in  cash,  besides  the  2000/.  and  interest,  to  be  secured  to 
us;  and  we  should  wish  to  know  in  what  shape  the  security 
on  his  salary  is  proposed  to  be  given,  as  we  require  it  to 
be  nuide  an  effectual  one. 

"  We  are,  &c.,  Reid,  Irving,  and  Co." 

On  the  receipt  of  this  letter  the  defendant  wrote  to 
Mr.  Cock  as  follows: — 
*'  S.  Cock,  Esq.  '*  London,  24th  September,  1827. 

**  Dear  Sir, — In  consequence  of  the  discussions  that 
have  taken  place  regarding  the  arrangement  required  to  be 
made  for  the  final  liquidation  and  settlement  of  my  ac- 
counts with  Messrs.  Reid,  Irving,  and  Co.,  and  in  order  to 
effect  this  object,  I  have  to  request  you  will  accept  my 
draft  for  245/.  lis.  at  four  months'  date  in  their  favour,  and 
further  pay  them  out  of  my  salary  as  H.  M.  agent  and 
consul  general  at  Madeira,  which,  as  my  duly  authorized 
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^«*j^^'^««»  attorney,  you  are  entitled  to  receive  at  the  Foreign  Office, 

-^     ^  '  /     the  sum  of  300/.  annually,  commencing  the  30th  Sept. 

iRviKo        1828,  until  by  such  annual  payments,  together  with  the 

Veitch.       remittances  of  the  proceeds  of  wine  at  Calcutta,  (which 

Messrs.  Reid,  Irving,  and  Co.  are  authorized,  by  their 

agent  at  that  place,  to  sell  for  my  account),  the  remaining 

balance  of  2000/.  shall  be  discharged,  and  for  which  they 

hold  my  over-due  acceptances. 

I  am,  &c.,  Henry  Veitch.** 
Mr.  Cock  accordingly  accepted  the  defendant's  bill  at 
four  months  for  S45/.  17^.,  which  was  duly  paid :  and  he 
also  paid  to  the  plaintiffs  the  instalments  of  300/.  each,  out 
of  the  consular  salary,  which  fell  due  on  the  30th  Sep* 
tember,  1828,  and  on  the  SOth  September,  1829;  but  the 
instalment  which  became  due  on  the  SOth  September, 
1830,  was  not  paid.  It  appeared  also,  that  in  the  year 
1829,  Messrs.  Ferguson  and  Co.,  of  Calcutta,  sold,  on 
the  defendant's  account,  certain  portions  of  the  wines 
above  mentioned,  and  drewfor  the  amount  of  such  sale, 
on  their  correspondents  in  London,  a  bill  for  1112A  11«., 
dated  29th  September,  1829,  payable  six  months  after 
sight  to  Reid,  Irving,  and  Co.  This  bill  arrived  in  Lon- 
don in  March,  1830,  and  was  immediately  presented  to 
the  drawees,  who  paid  it  when  due,  on  the  5th  September 
following.  It  was  further  proved,  that,  in  March,  1833, 
the  plaintiffs  received,  as  agents  for  the  defendant,  a  divi- 
dend on  the  estate  of  one  Waddington,  a  bankrupt,  who, 
in  the  year  1814,  had  underwritten  a  policy  of  insurance 
effected  by  the  plaintiffs  on  a  vessel  of  the  defendant's, 
a  loss  upon  which  was  proved  under  his  bankruptcy  by 
the  plaintiffs,  in  1816.  The  accounts-current  between 
the  plaintiffs  and  the  defendant  had  been  carried  on, 
with  the  addition  of  interest,  down  to  the  year  1883, 
some  small  payments  having  been  made,  from  time  to  time, 
on  account  of  Waddington's  estate,  which  were  entered 
to  the  defendant's  credit.  This  action  was  commenced 
on  the  6th  July,  1836. 
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It  was  contended  for  the  plaintiffs,  that  the  case  was  ^«eA«  ^fj^^*^^ 
taken  out  of  the  operation  of  the  statute  in  three  several 
ways : — ^First,  by  the  agreement  made  between  the  par- 
ties in  July  18£7«  the  effect  of  which  was,  that  the  ac- 
count was  kept  open,  and  the  plaintiff's  right  of  action 
suspended,  until  default  should  be  made  in  payment  out 
of  the  consular  salary,  or  by  the  proceeds  of  the  wines, 
which  default  did  not  occur  until  September  1830,  until 
which  period,  therefore,  the  plaintiffs'  right  of  action  did 
not  accrue ;  secondly,  by  the  receipt  of  the  proceeds  of 
the  bill  on  account  of  the  wines,  in  September  1830;  and 
thirdly,  by  the  receipt  of  the  dividends  on  the  bankrupt's 
estate.  The  Lord  Chief  Baron  reserved  the  questions 
arising  on  the  plea  of  the  Statute  of  Limitations,  and  the 
plaintiffs  had  a  verdict  for  the  sum  of  1557/L  subject  to  a 
motion  to  enter  a  nonsuit. 

KtUy  having  obtained  a  rule  nisi  accordingly, 

Maule^  Cresswell^  and  Bayley  now  shewed  cause. — 
First,  this  case  never  was  within  the  operation  of  the 
Statute  of  Limitations  at  all ;  or,  secondly,  if  it  was,  it 
was  taken  out  of  it,  either  by  the  payment  on  account  of 
the  proceeds  of  the  wines,  or  by  the  payment  of  the  di- 
vidends. 

1.  The  transactions  between  the  parties  in  1827  amount- 
ed to  an  account  stated,  with  an  undertaking  to  pay  in  a 
certain  mode^  viz.  by  annual  instalments  out  of  the  con- 
sular salary,  and  by  the  proceeds  of  the  wines.  It  was  an 
agreement  that  a  new  fund  should  be  provided  from  both 
these  sources,  for  the  payment  of  the  debt  then  remain- 
ing due.  On  that  agreement  no  action  could  be  brought 
until  the  defendant  made  default  in  the  performance  of 
its  terms,  i.  e.  until  September  1830,  wlien  default  was 
made  in  the  payment  of  the  instalment  then  due  out  of 
the  salary.    The  right  of  action  could  not  accrue  until 
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Exeh.  of  Pleat,  the  plaintifEs  had  something  to  complain  of  on  their  con- 
tract.  No  action,  therefore,  for  the  balance  ascertained 
and  provided  for  by  that  agreement,  could  be  maintained 
until  September  1830;  and  if  so,  neither  could  an  action 
on  the  prombsory  notes.  The  right  of  action  on  the 
notes  was  suspended  until  that  default,  and  when  it  oc- 
curred, a  new  cause  of  action  on  them  accrued.  If  it 
were  not  so,  it  would  follow  that  a  creditor,  by  giving  his 
debtor  time,  for  good  consideration,  for  seven  years,  al>< 
solutely  released  the  debt.  If  a  party  voluntarily  for- 
bears a  debt,  without  consideration,  the  statute,  no  doubt, 
continues  to  run  notwithstanding;  but  that  is  not  so 
where  time  is  given  under  such  circumstances  as  to  sus- 
pend the  right  of  action.  [Parke,  B. — Tlien  must  not 
the  agreement  be  declared  upon  as  a  new  promise  ?  Is  it 
a  promise  to  pay  "according  to  the  tenor  and  effect**  of 
the  notes?  No  doubt  there  was  a  reservation  of  the  plain- 
tiff's right  to  sue  on  the  dishonoured  acceptances :  but 
were  they  not,  on  default,  remitted  to  their  original  right 
on  the  notes,  which,  at  that  time,  was  not  subject  to  be  de- 
feated by  the  statute  ?]  The  plaintiffs  are  entitled,  at  all 
events,  to  recover  on  the  account  stated.  It  is  an  ana- 
logous case  to  that  of  goods  sold  on  credit :  within  six  years 
of  the  expiration  of  the  credit,  the  seller  may  sue  on  the  ge- 
neral count  for  goods  sold  and  delivered,  alleging  a  promise 
to  pay  on  request:  Helps y.  Winterbottom{a).  So  here,  the 
action  on  the  account  stated  never  accrued  until  the  default; 
the  defendant  then  became  indebted  in  the  balance,  to  be 
paid  on  request.  {Parke,  B. — The  difficulty  is,  how  to 
make  out  that  proposition  in  the  case  of  an  account  stated. 
Does  it  not  mean  that  the  parties  account  together  con- 
cerning monies  to  be  then  paid  on  request  ?  In  the  case 
of  goods  sold,  the  difficulty  has  been  got  over  by  a  series 
of  cases,  which  assume  that  when  the  period  of  credit  is 

(a)  2B.&Adol.4dl. 
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expired,  the  defendant  is  indebted  for  goods  sold,  which  Bteh.^Piiat, 
he  IS  then  liable  to  pay  for  on  request.]  It  must,  on  princi- 
ple, be  as  necessary  to  state  specially  a  contract  to  pay  for 
goods  on  credit,  as  to  state  the  contract  specially  in  the 
case  of  an  account  stated.  In  Wheailey  ▼•  WiUiams{a)^ 
this  Court  held,  that  an  instrument,  whereby  the  defen- 
dant promised  to  pay  the  plaintiff  the  balance  of  his  ac- 
count in  two  years,  was  evidence  of  an  account  stated  at 
the  time  when  it  was  signed,  but  that  it  shewed  also  that 
the  cause  of  action  did  not  accrue  until  two  years  after- 
wardsy  and  therefore  that  the  action  was  well  brought 
within  six  years  after  the  expiration  of  that  time.  But 
this  action  is  maintainable  also  on  the  promissory  notes. 
By  the  account  stated,  the  defendant  agreed  that  they 
should  remain  in  the  hands  of  the  holders,  to  secure  the 
payment  of  the  balance  due.  The  transaction  amounted, 
in  effect,  to  a  part  payment  of  the  balance,  evidencing  a 
new  promise  to  pay  the  amount  of  the  notes.  The  **  te- 
nor and  effect"  of  the  notes  is  this,  and  the  liability  on 
them  is  this: — that  the  defendant  undertakes  to  pay  them 
at  any  period  when  he  is  not  protected  by  law  from  pay- 
ing. The  plaintiffs  have  a  right  to  sue  upon  the  instru- 
ment which  is  a  security  for  the  performance  of  an  agree- 
ment, as  long  as  they  have  a  right  to  sue  for  the  breach 
of  the  agreement.  Suppose  a  party  transfers  a  note  by 
indorsement  when  over-due, — ^may  not  the  indorsee  de** 
clare  generally  upon  it?  This  action,  therefore,  never 
was  within  the  Statute  of  Limitations,  not  having  accrued 
until  the  month  of  September  1830. 

But,  secondly,  if  the  case  was  within  thestatute,  it  was 
taken  out  of  it,  1st,  by  the  payment  of  the  bill  in  Septem- 
ber 1830,  or,  Sndly,  by  the  receipt  of  the  dividends. 
The  defendant  agrees  that  the  plaintiffs  shall  receive  the 
proceeds  of  the  wine  in  India,  in  order  to  liquidate  their 

(a)  1  M.  &  W.  533. 
VOL.  III.  II  M.  W. 
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Bjteh,  0/  Pieat,  balance  of  account.  When  this  bill  was  paidi  in  part  per- 
^  formance  of  that  agreement,  that  was  a  part  payment  of 
iKviNo  the  balance,  so  as  to  defeat  the  operation  of  the  statute. 
VsiTCH.  IParkef  B. — The  question  is,  when  the  implied  promise 
to  pay,  which  is  vouched  by  the  part  payment,  admitting 
a  larger  sum  to  be  due,  is  made.  Surely  the  delivery  of 
the  bill  by  the  defendant,  or  his  agent,  on  account  of  that 
larger  debt,  is  the  fact  whence  the  promise  is  inferred. 
Alderson,  B. — ^You  seek  to  make  the  agent  who  paffM  an 
agent  to  make  the  acknowledgment  to  take  the  case  out 
of  the  statute.]  The  actual  promise  by  the  defendant 
himself  was  so  far  back  as  1827 ;  but  by  the  contract  then 
made,  the  proceeds  of  the  wines  are  to  be  paid  over, 
under  some  authority  or  other,  to  the  plaintiffs.  The  de* 
livery  of  the  bill  by  the  defendant  is  only  one  step  towards 
the  fulfilment  of  that  contract.  Either,  therefore,  the 
action  is  barred  from  the  time  when  the  contract  was 
originally  made,  or  it  is  not  barred  until  the  time  when  it 
is  carried  into  complete  effect.  If  the  remittance  of  the 
bill  from  India  implies  a  promise  then,  it  is  because  the 
act  of  the  defendant's  authorized  agent  is  the  defendant's 
act;  if  so,  the  act  of  his  authorized  agent  by  payment  is 
equally  his  act.  {Parker  B.— *-The  party  on  whom  the 
bill  was  drawn  was  no  agent  to  make  a  promise  to  pay  the 
remainder  of  the  debt.  It  is  very  difficult,  indeed,  to 
arrive  at  the  conclusion  even  that  Ferguson  &  Co.  are 
agents  of  the  defendant.]  The  payment  of  the  bill  shews 
that  the  debt  was  then  due.  [Parke,  B. — Suppose  all 
the  rest  of  the  money  had  been  paid  during  the  currency 
of  the  bill^^how  would  it  then  admit  a  greater  debt  then 
due?] 

Lastly,  the  case  is  taken  out  of  the  statute  by  the  pay- 
ment of  the  dividends  under  Waddington's  estate,  which 
it  is  not  denied  that  the  plaintiffs  bad  authority  to  receive 
on  the  defendant's  account.  The  current  mercantile  ac- 
count was  kept  open  until  then,  and  the  action  for  the 


1837. 
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balance    does    not    arise    until   the   close  of   the   pay-  '^^^^jfj^'^* 
raents  (a). 

Kettjf  and  TomUnson,  contra. — ^Two  answers  are  set  up 
to  the  objection  arising  on  the  Statute  of  Limitations. 
First,  as  to  the  argument  that  the  case  is  taken  out  of  the 
statute  by  the  payments  proved  at  the  trial.    The  argu- 
ment as  to  the  payment  of  Ferguson  &  Co.'s  bill  in  sub* 
stance  amounts  to  this : — that  a  payment  on  account  made 
by  an  agent  defeats  the  statute  from  the  time  of  the  pay* 
ment.     That  argument  is  founded  on  an  erroneous  view  of 
the  doctrine  of  law  as  to  the  effect  of  part  payment.    The 
Statute  of  Limitations  itself  contains  no  exception  in  regard 
to  part  payment ;  and  it  is  no  part  of  the  law  that  a  pajf" 
ment  ipso  facto  takes  a  case  out  of  the  operation  of  the 
statute.    But  a  long  series  of  decisions  having  established 
that  an  acknowledgment  of  the  debt,  being  evidence  of  a 
promise  to  pay,  revives  the  debt,  and  founds  a  new  cause 
of  action :  part  payment  operates  to  defeat  the  statute,  only 
because  it  is  impossible  to  suppose  that  a  debtor,  who  pays 
part  of  his  debt,  does  not  admit  the  existence  of  the  resi- 
due :   Waters  v.  Tampkine  (6).     But  the  law  oan  be  thus 
defeated  only  by  the  act  of  the  debtor  himself:  there  is 
no  authority  that  from  part  payment  by  an  agent  an  ac^ 
knowledgment  can  be  inferred  by  the  debtor  (c).  But  there 
is  in  fact  no  proof  of  payment  by  any  agent  of  the  de« 
fendant.    There  was  no  evidence  of  authority  of  any  kind 
given  to  Ferguson  &  Co.,  or  even  that  the  defendant  knew 
anything  of  them.     But  even  if  they  were  his  agents  for 
the  sale  of  the  wines,  and  assuming  that  their  act  would 
bind  him,  the  payment  of  the  bill  was  not  by  them.    The 
parties  who  paid  the  bill  were  surely  no  agents  to  make 
an  adcnowledgment  of  the  existence  of  the  whole  debt. 

(•)  Bat  see  WUUmm  v.  Orif-        (c)  See  Hyde  f.  Johnson,  ^Bing. 
/ETA,  2  C.  M.  &  R.  46.  N.  C.  776. 


(^;2C.M.&R.723. 
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Bxeh.  ^  Pkai,  Their  agency  is  limited  and  defined  by  the  bill  itself— 
^  simply,  at  a  certain  time,  to  pay  the  amount  specified  in  it, 
and  place  it  to  the  account  of  the  drawer.  The  acknow- 
ledgment by  the  defendant ^  if  made  at  all,  must  have  been 
made,  not  when  the  bill  was  paid  by  the  parties  who  were 
agents  only  to  pay  it,  but  when  it  was  put  into  their  hands 
by  the  defendant,  or  his  authorized  agent,  for  that  pur- 
pose. The  fallacy  lies  in  not  distinguishing  between  the 
effect  of  the  payment  quoad  the  sum  paid,  and  its  effect, 
as  an  acknowledgment,  on  the  residue  of  the  debt.  At 
however  long  a  date  the  bill  is  given,  it  cannot  operate  as 
any  suspension  of  the  remedy  as  to  the  residue  of  the  debt ; 
it  can  affect  it  only  from  the  time  when  given  by  the  debtor. 
Gowan  v.  Foster  {a)  is  an  express  authority  for  the  defen- 
dant on  this  part  of  the  case.  But  there  is  also  another 
way  of  testing  the  question.  Suppose  that  between  the 
time  of  the  order  to  apply  the  proceeds  of  the  wine  to  the 
plaintiffs'  use,  and  the  actual  payment,  the  defendant  had 
died.  The  plaintiffs  say  a  new  promise  was  made  by  the 
defendant  in  September  1880 — could  they  have  sued  on  u, 
promise  by  his  executor  ?  The  statute  would  clearly  have 
been  an  answer  to  any  action  on  a  promise  made  by  the 
defendant  himself:  Greeny.  Crane  (&),  SareU  v.  Wine  (c). 
Again  :  Lord  Tenterden's  Act,  9  Geo.  4,  c.  14,  requires 
that  a  promise,  to  revive  the  debt,  shall  be  in  writing;  but 
a  promise  by  an  agent  will  not  be  sufficient — it  must  be 
signed  by  the  party  to  be  charged.  Before  that  statute,  a 
promise  by  the  defendant,  and  a  part  payment  by  him, 
were  identical  in  effect :  the  Court  is  therefore  now  called 
upon  to  hold  that  that  which  is  the  evidence  of  a  promise 
may  be  done,  not  by  the  defendant  himself,  but  by  an 
agent. 
As  to  the  receipt  of  the  dividends,  ^iV/iam^  v.  Gfr|^A(cO 

(a)  3  B.  &  Ad.  507.  (e)  6  East,  409. 

{h)  2  Lord  Raym.  1 101 ;  1  Sslk.         {d)  2  C.  M.  &  R.  45. 
28;  6Mod.a09. 
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ia  a  clear  authority  thati  since  Lord  Tenterden's  Act,  it  is  Sxt^rfPtMt, 
insufficient  to  defeat  the  statute. 

Lastly,  as  to  the  effect  of  the  agreement  made  in  18S7, 
and  the  default  in  payment  by  the  defendant  in  1830.  In 
the  first  place,  there  was  no  new  consideration  for  the 
contract  so  made  by  the  defendant,  and  it  therefore  raised 
no  new  promise ;  and  the  statute  having  then  begun  to 
run — for .  the  notes  were  then  overdue,  and  the  remedy 
upon  them  was  open-^it  continued  to  run  notwithstanding 
the  subsequent  contract.  But  at  all  events,  the  new  con*- 
tract  ought  to  have  been  specially  declared  on.  The 
situation  of  the  parties,  on  the  breach  of  that  contract,  is 
this: — first,  the  plaintiffs  are  remitted  to  their  original 
remedy  in  the  state  in  which  it  then  was,  as  to  the  opera- 
tion of  the  Statute  of  Limitations,  or  otherwise;  and 
secondly,  they  are  entitled  to  a  new  action  on  the  new 
contract,  on  which  they  might  declare  as  a  contract  for 
forbearance  of  the  debt,  to  be  paid  by  instalments,  stating 
a  breach  in  nonpayment  of  the  instalment  in  1830;  or 
they  might  join  counts  for  both  causes  of  action ;  but  they 
cannot  incorporate  the  two.  The  plaintiffs  may  have  an 
enlarged  period  for  suing  on  the  new  contract,  but  they 
take  that  in  substitution  for  the  loss  of  their  remedy  on 
the  old  contract.  It  is  distinctly  laid  down  in  Tanner  v. 
Smart  (a),  and  Haydon  v.  Williams  (&),  that  where  the 
plaintiff*  seeks  to  defeat  the  Statute  of  Limitations  by  a 
promise  to  which  a  condition  is  annexed,  he  must  declare 
specially  on  such  conditional  promise.  The  count  on  the 
account  stated  is  relied  upon  on  the  other  side,  and  the 
case  is  likened  to  that  of  goods  sold  on  credit ;  but  the 
cases  are  quite  distinguishable.  Where  goods  are  sold 
on  credit,  as  soon  as  the  time  of  credit  expires,  the  count 
for  goods  sold  and  delivered  fully  applies,  for  the  defen- 
dant is  then  indebted  in  the  price  of  goods  *'  before  then 

(a)  6 B.&  Or.  G03  i  9  D. &  R.  549.         (6)  7  Bing.  163 ;  4  M.  &  P. 811. 
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Exeh.  qfPtn§,  sold  and  delivered/' and  to  be  paid  for  oii  request.    Bui 

Ift5l7 

_  '  ^  the  old  form  of  the  account  stated  (and  the  abbreviated 
form  given  by  the  new  rules  cannot  alter  the  case,)  is 
wholly  difierent  The  aceountmg  is  laid  to  be  at  the  time 
when  the  promise  is  made — stating  that  the  parties  ac- 
counted together  concerning  monies  before  that  time  due 
and  owing  and  then  in  arrear  from  the  defendant  to  the 
plaintiffs  and  that  upon  such  accounting  the  defendant  was 
found  to  be  in  arrear  and  indebted  to  the  plaintiff,  and 
being  so  indebted,  then  and  there  promised  to  pay.  If 
the  defendant  promised  to  pay  at  a  future  time,  that  pro- 
mise does  not  support  the  count.  If  it  be  an  accounting 
to  pay  at  a  future  day,  the  contract  must  be  alleged  ac- 
cordingly. It  is  clear  there  was  in  fact  no  aocouotiog  in 
1880:  there  was  in  1827 — but  what  promise  arose  on 
that !  If  it  was  a  promise  to  pay  upon  request,  more  than 
six  years  have  elapsed,  and  the  statute  is  a  bar;  if  a  pro- 
mise to  pay  upon  condition  in  1880,  it  ought  to  have  been 
so  alleged*  Suppose  the  defendant  had  died  m  1889 — 
how  could  his  executor  be  charged  ?  A  promise  by  the 
defendant — after  his  death — could  not  be  alleged ;  nor,  as 
clearly,  could  a  promise  be  implied  by  the  executor,  on 
the  consideration  given  to  the  defendant  in  his  lifetime. 
At  all  events,  it  ought  to  appear  that  the  balanee  remains 
the  same  at  the  end  of  the  period  for  which  the  payment 
is  postponed,  whereas  here  it  was  altered  in  the  meantime 
by  various  payments  and  charges.  How  can  the  promise 
to  pay  the  balance  struck  in  1827  operate  as  a  promise  to 
pay  some  supposed  future  balance,  different  in  its  nature 
and  amount,  existing  in  1830  ?  How  would  the  defendant 
know,  in  such  case,  to  which  period  to  apply  a  plea  of  pay- 
ment? 

Lord  Abingsr,  C.  B. — This  case  has  occupied  a  ooar 
siderable  time  in  the  argument,  a  longer  time  indeed  than, 
according  to  my  impression  from  the  very  first,  was  neces* 
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sary.  Upon  one  part  of  it  the  case  appears  to  me  to  be  &«^  rf  Pf^m, 
perfectly  clear.  I  will  just  state  the  facts  of  the  case,  that 
they  may  be  fully  understood.  In  the  year  18S6  a  con- 
siderable difference  is  due  from  Veitch,  who  was  a  Madeira 
merchant,  and  consul  at  Madeira,  to  the  plaintiffs,  who 
were  his  correspondents  in  London,  and  he  gives,  in  order 
to  satiafy  the  balance,  certain  promissory  notes,  one  of 
which  falls  due  in  the  month  of  December  1885,  and  the 
other  in  the  month  of  December  1826;  these  are  dis- 
honoured, and  no  further  transaction  takes  place  between 
the  parties  at  that  time ;  but  Mr.  Veitch  happens  to  be 
in  London  in  the  year  18^7;  and  upon  that,  the  parties 
holding  him  liable  for  the  account  stated  and  acknow- 
ledged by  him,  and  also  for  the  promissory  notes,  a  nego^ 
tiation  was  entered  into  between  them,  and  an  agreement 
come  to,  in  order  to  enable  him  to  satisfy  that  difference. 
At  that  time  he  was  consul  at  Madeira,  and  was  entitled 
as  such  consul  to  receive  a  salary,  which  was  paid  at  the 
Foreign  Office;  and  his  proposition,  offered  to  them 
through  his  agent,  Mr.  Cock,  is  this  :  You  will  place  to 
my  account  the  two  promissory  notes,  amounting  to  2,24f5/«i 
if  you  will  be  content  to  take  my  bill  of  e&change  on  Mr. 
Cock  for  the  sum  of  245/.,  part  of  the  balance,  and  to 
accept  my  order  on  Cock,  which  I  will  give  him,  to  pay 
SOOL  a  year  out  of  my  salary,  which  he  is  authorized  to 
receive  at  the  Foreign  Office,  on  the  28th  day  of  Sep- 
tember in  each  year ;  and  also  to  take  an  engagement  that 
the  wines  which  are  now  in  India,  and  which  were  to  be 
pKed  to  our  general  account,  shall  be  apportioned  also  in 
payment  of  the  balance.  The  plaintiffs  returned  for  an- 
swer, that  on  consideration  they  accepted  the  terms,  and 
wefe  ready  to  enter  into  that  engagement ;  and  the  terms 
are — ^the  whole  forming  one  contract — that  Cock  shall 
give  his  bill  of  exchange  for  the  sum  of  94f5L ;  that  the 
defendant  shall  write  a  letter  to  Cock,  authorising  him  to 
pay  the  sum  of  300/.  a  year ;  and  that  Cock,  who  is  the 
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SMch.  rfPkMt  party  with  whom  they  negotiated «  shall  pay  that  money 
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out  of  the  salary.  Now  I  will  say  nothing  about  the  wine 
at  present ;  it  would  appear  the  wine  was  then  in  India^ 
and  all  parties  understood  that  the  proceeds  of  that  wine 
would  be  remitted,  in  some  shape  or  other,  to  the  plain- 
tiffsi  in  satisfaction  of  the  balance ;  and  it  was  agreed,  over 
and  above,  that  SOO/.  a  year  should  be  paid,  till  the  ba- 
lance of  2000/.,  after  deducting  the  bill  of  exchange,  was 
satisfied.  Now  a  question  has  been  made  whether  that 
was  a  binding  agreement — whether  there  was  a  good  con* 
sideratton  given  for  it  by  the  plaintiffs.  Why,  it  is  gene- 
rally understood,  when  a  party  is  entitled  to  receive  a 
debt  from  another,  that  if  he  receives,  either  in  part  or 
whole,  the  security  of  a  third  party  on  account  of  it,  it  is  a 
good  consideration  for  a  promise  on  his  part  to  forbear 
the  debt  and  give  time;  and  here,  moreover,  the  party 
makes  an  agreement  that  the  money  which  comes  into 
the  hands  of  his  agent,  which  agreement  his  agent  re- 
cognises and  means  to  act  under,  shall  be  appropriated 
to  a  specific  fund.  I  think  that  constitutes  a  valid  and 
binding  consideration.  Then,  in  the  year  18S8  the  first 
instalment  is  paid ;  in  1829  the  second  is  paid ;  in  1880  a 
bill  of  exchange  is  remitted,  and  arrives  in  the  month 
of  March,  and  is  due  at  six  months'  sight,  and  is  paid 
some  time  in  September.  On  the  28th  of  that  September 
Mr.  Veitch  omits  to  pay  the  300/.  Now  the  question 
made  is,  whether  or  not  the  plaintiffs — for  this  action 
is  brought  in  July  1886,  within  the  six  years,  there- 
fore, from  the  month  of  September  1880 — are  barred  by 
lapse  of  time.  Now,  if  the  plaintiffs  had  no  right  of  action 
whatever  but  that  which  existed  either  in  the  year  1824, 
when  they  first  stated  the  balance,  or  in  the  year  1827, 
when  the  account  was  stated,  and  nothing  had  occurred 
to  give  them  a  right  of  action  afterwards,  there  is  no 
doubt  they  are  barred.  Then  the  question  is,  whether  or 
not,  wh«n  that  account  was  stated  and  settled,  and  one 
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entire  contract  come  to  in  the  year  18S7,  the  plaintiffs  SMek^Phas, 
could  at  that  time  have  brought  an  action  on  an  account 
stated ;  and  I  am  clearly  of  opinion  they  could  not :  in- 
deed, that  has  been  already  expressed  by  stating  that  the 
contract  was  a  valid  contract  to  forbear  the  remainder  of 
the   money,  on  condition  of  these  sums  being  annuaUy 
paid.     If  they  could  not,  then  it  is  plain  no  right  of  action 
accrued  to  them  as  the  result  of  that  engagement;  but  a 
breach  was  made  in  the  engagement  by  the  non-payment 
of  the  instalment  in  the  year  1830 ;  and  it  is  admitted  both 
by  Mr.  KeUjf  and  Mr.  Tomlinson,  that  the  breach  of  that 
engagement  certainly  took  place  within  the  six  years  ;  but 
then  they  say,  upon  this  form  of  declaration  the  statute 
applies,  though  they  admit  the  plaintiffs  had  a  mode  of 
declaring  to  which  it  does  not  apply.    That  reduces  it  to 
a  mere  question  of  form,  and  therefore  the  question  is 
this  : — ^Whether  or  no,  when  a  party  has  a  debt  for  which 
he  has  a  right  to  bring  an  action  on  account  of  such  re- 
engagement  as  is  proved  here,  when  that  engagement  is 
broken  by  the  party  who  makes  it,  that  breach  remits  the 
creditor  to  his  original  right  to  sue  in  the  same  way  as  he 
originally  might  have  sued.    If  that  had  been  an  original 
question  in  this  case,  if  there  had  been  no  current  of  au- 
thorities on  the  subject,  and  the  case  had  been  res  Integra, 
it  might  have  been  a  good  ground  for  discussion  whether 
the  statute  had  barred  the  remedy  on  the  original  promise; 
if  so,  then  this  action  ought  to  have  been  on  the  new  pro- 
mise.    But  I  think  that  has  been  settledi  and  soon  after 
the  statute  passed ;  and  if  any  body  will  take  the  trouble 
to  look  at  Sir  William  Jones's  Reports,  and  to  the  Modern 
Reports,  and  other  Reports  which  were  published  about 
the  time  of  Charles  II.,  and  in  the  reign  of  William  IIL, 
he  will  find   that  very   point  discussed  and  settled  — 
whether  rightly  or  wrongly  we  are  not  now  about  to 
inquire — that  the  party  is  remitted  to  his  original  form 
of  declaration.    The  ^  first  case  which  arose  on  the  Sta- 


106  CASES  IN  THE  EXCHEQUER) 

Sg^  nf  PUm,  lute  of  Limitations  was  in  the  Court  of  Chancery;  it 
\.,^^^^L^  was  more  common  in  those  days  for  matters  of  account 
iBYivQ  to  be  taken  there,  and  the  Chancellor  was  in  the  habit 
VsiTcm.  of  referring  to  the  Judges  of  the  common-law  courts 
as  to  what  was  their  construction  of  the  statute ;  but  it 
was  the  practice  for  the  defendant  to  plead  the  whole  sta- 
tutCi  and  set  it  forth ;  and  the  plaintiff,  if  he  relied  upon 
the  new  promise,  specially  replied  to  it.  According  to  the 
modern  mode  of  pleading,  the  plaintiff  takes  issue  on  a 
general  plea  of  the  statute,  and  gives  the  matter  in  evi- 
dence,  and  it  is  not  pleaded  to  by  a  replicatbn :  but  the 
question  arose  very  early,  whether  or  not,  where  upon  the 
face  of  the  declaration  the  contract  appeared  to  be  out  of 
time,  the  defendant  might  demur;  and  the  Court  decided 
he  could  not.  The  principle  upon  which  they  decided 
that  an  acknowledgment  of  the  debt  gave  the  party  a  new 
right,  was  that  where  a  man  was  indebted  to  another  for 
an  originally  good  consideration,  and  the  Statute  of  Limi- 
tations  barred  the  remedy  when  six  years  had  elapsed, 
yet,  if  there  was  a  good  consideration  for  a  new  promise 
in  foroconscientias, — an  equitable  and  conscientious  consi- 
deration, that  made  the  promise  binding;  the  result  of 
which  might  have  been,  as  I  said  before,  to  oblige  the 
plaintiffs  to  declare  upon  the  new  proAiise ;  but  the  Court 
held  that  was  not  necessary.  I  will  now  refer  to  a  more 
modern  case,  which  came  before  the  Court  on  a  writ  of 
errors— OotiM  v»  Johnsen  {a) :  that  was  an  action  upon  a 
bill  of  exchange,  where  upon  the  face  of  it  the  time  had 
elapsed  some  years,  and  there  was  a  promise  stated  to 
have  been  made  in  writing  several  years  before ;  and 
upon  the  writ  of  error  the  objection  was  taken,  that 
the  count  could  not  be  maintained :  but  the  answer  was, 
that  it  was  not  necessary  for  the  party  suing  to  set  forth 
any  thing  but  the  original  right  of  action  as  it  stood ;  and 

(a)  2  Lord  Raym  838. 
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tvo  reasons  were  giTen  by  the  judges  :  one  was»  (hat  the  £jteh.  of  pum, 

other  party  might  reply  that  the  writ  was  issued  so  as  to 

keep  the  cause  of  action  alive,  and  within  the  six  years ; 

and  the  other  was,  that  he  might  reply  generally.    There 

is  also  a  case  of  Leaper  ▼.  Taiion  (a),  in  which  this  very 

question  arose  in  the  Court  of  King's  Bench.    That  was 

assumpsit  on  a  bill  of  exchange,  and  also  upon  an  account 

stated ;  the  biU  was  payable  above  six  years  before  the 

action  was  brought ;  it  was  contended  at  the  trial  that 

the  promise  to  pay  within  the  six  years  took  it  out  of  die 

statute*     Lord  Ellenborough  having  directed  a  verdict  to 

be  found  for  the  plaintiff,  a  motion  was  afterwards  made, 

and  that  very  objection  was  taken,  that  the  declaration 

ought  to  have  been  upon  the  new  promise.     Lord  EUen* 

borough  had  a  very  considerable  knowledge  of  the  forms 

€>f  pleading ;  and  his  answer  was,  that  if  this  was  the  right 

form  of  declaration  that  was  insisted  upon,  it  was  enough 

to  say  it  had  never  been  in  use,  but  that  it  was  the  com<- 

mon  practice  to  declare  on  the  original  contract.    It  is 

said,  however,  that  this  doctrine  does  not  apply  to  this 

count  on  an  account  stated.    I  see  no  reason  for  that : 

Ihe  account  stated  is  nothing  more  than  the  admission  of 

a  balance  due  from  one  party  to  another ;  and  that  balance 

being  due,  there  is  a  debt;  and  when  a  man  is  indebted, 

there  is  always  a  good  consideration  for  his  promise.  The 

very  statement  of  the  account,  and  admission  of  the  ba- 

lanccj  implies  a  promise  in  law  to  pay  it.    If,  at  the  time 

that  is  done,  another  engagement  is  made,  which  binds 

the  party  to  pay  the  difference  in  a  certain  course  of  pay* 

aent,  which  prevents  the  party  from  bringing  the  action 

until  a  certain  period  has  elapsed,  what  is  the  result? 

Why,  if  the  debtor  does  not  perform  that  engagement, 

&e  creditor  is  remitted  to  his  original  right;   and  we 

ought  to  presume  a  promise  to  pay  at  that  time,  because 

(a)  16  East,  420. 
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Are*.  ^  Ptioi,  the  defendant  is  indebted,  which  forms  a  good  considera* 
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^     tion  for  the  promise ;   but  the  promise  could  not  exist 

iftviHo  during  the  running  of  the  conditional  contracti  because  it 
VsiTCB.  VSL8  an  open  contract^  and  he  was  capable  of  performing 
it.  Therefore  I  see  no  difficulty  at  all  in  supporting  the 
plaintiff's  right  to  sue  upon  the  original  contract,  the 
moment  the  new  contract  was  broken  by  the  non-payment 
of  the  instalment  due  in  the  year  1830.  This  doctrine  ia 
also  held  in  other  cases,  as  well  as  in  relation  to  bills  of 
exchange.  One  is  the  case  of  Wiliersheim  v.  The  Couniess 
Dowager  of  Carlisle  (a),  where  it  appeared  that  the  plain- 
tiff had  taken  a  bill  of  exchange  as  a  security  for  money 
to  be  paid  in  a  certain  time,  and  he  did  not  bring  his  ac- 
tion until  after  the  six  years  had  elapsed  from  the  time  he 
lent  the  money.  The  Court  held,  that  though,  on  a  mere 
loan  of  money  the  time  of  limitation  might  commence 
from  the  date  of  the  loan,  yet,  where  the  money  was  lent 
on  a  special  contract  for  repayment,  it  was  the  time  of  the 
repayment  that  ought  to  fix  the  period  of  the  limitation. 
So  I  say  here,  the  right  of  action  only  accrued  from  the 
time  the  contract  made  in  18^7  was  broken  by  the  de* 
fendant;  and  that  being  within  the  six  years,  the  plaintiffs 
are  entitled  to  sue :  but  if  any  doubt  could  exist, — ^I  own 
none  exists  in  my  mind, — the  account  stated  is  the  same  in 
principle  as  goods  sold  and  delivered, — but  if  that  fails, 
what  shall  be  said  of  the  promissory  notes?  It  is  ex- 
pressly a  part  of  the  bargain,  that  the  promissory  notes 
shall  stand  as  a  security  for  the  performance  of  the  con- 
tract,— ^for  the  payment  of  the  money  agreed  upon  to  be 
paid  by  instalments.  Is  that  part  of  the  contract  inopera- 
tive and  ineffective,  and  to  go  for  nothing?  What  is  the 
meaning  of  it,  but  that  the  plaintiffs  shall  be  at  liberty  to 
sue  on  the  notes,  if  the  defendant  does  not  comply  with 
the  contract?     Can  they  sue  on  the  promissory  notes  in 

(a)  I  H.  Bl  631. 


MICHAELMAS  TERM,  1  TICT.  109 

the  mean  time?    Certainly  not;  but  they  might  have  ^^^yf*^ 

brought  their  action  the  very  day  after  the  defendant 

failed  to  perform  the  contract,  by  paying  the  instalment  of 

3002.  a-year ;  that  was  within  the  six  years  from  the  time 

the  action  is  brought,  and  that  is  to  be  taken  as  the  time 

when  the  action  accrued.     On  these  grounds,  it  seems 

clear  to  me  that  the  payment  of  the  instalment  under  the 

contract  having  failed,  and  a  breach  having  taken  place  in 

the  performance  of  it,  this  remitted  the  plaintiffs  to  their 

original  right  to  bring  an  action,  either  on  the  account 

stated,  or  upon  the  promissory  notes,  at  the  time  when  the 

breach  was  committed. 

Upon  this  point,  the  Court  are  agreed  that  it  is  8uf6<* 
dent  to  discharge  this  rnle.  The  other  part  of  the  case, 
which  I  think  very  important,  whether  the  application  of 
the  1100/.  is  to  be  taken  as  payment  on  account  by  the  de- 
fendant, so  as  to  take  the  case  out  of  the  Statute  of  Limi- 
tations, being  a  point  on  which  the  Court  are  not  agreed,  it 
is  not  necessary  to  deliver  any  opinion  upon  it,  as  there  is 
sufficient  for  us  to  say  that  the  rule  ought  to  be  discharged 
on  other  grounds* 

Parke,  B. — I  am  of  the  same  opinion  in  this  case,  that 
the  rule  should  be  discharged,  on  the  third  ground  upon 
which  the  case  was  sought  to  be  taken  out  of  the  Statute 
of  Limitations :  that  ground  is,  that  there  was  an  agree- 
ment between  the  parties  in  the  year  1837,  which  constN 
tuted  a  new  and  binding  agreement  between  them,  distinct 
from  the  original  debt;  and  the  doubt  I  have  had  during 
the  course  of  the  argument  was  only  whether  or  not  it 
was  necessary  to  declare  upon  that  agreement,  or  whether 
thephuntiffii  could  recover  upon  eithercount  of  this  decla- 
ration. Now  it  is  clear  to  my  mind,  that  unless  this  waa 
a  binding  and  valid  agreement  between  the  parties,  giving 
the  plaintiffs  a  new  remedy  for  a  new  consideration,  the 
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Bxck.  rf  PfMf,  transaction  in  1827  would  not  haye  taken  the  case  out  of 
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the  Statute  of  Limitations.  It  is  essential,  in  order  to  take 
the  case  out  of  the  Statute  of  Limitationsi  that  there  should 
be  a  new  and  binding  agreement  between  the  parties, 
and  a  new  consideration,  to  pay  the  debt  by  instalments, 
and  upon  failure  in  payment  of  those  instalments,  to  pay 
the  other  original  debt ;  and  although  Mr.  KeUif  succeeded 
in  raising  a  doubt  in  my  mind  whether  there  was  any  fund 
provided  by  means  of  the  assignment  of  the  consular  salary, 
so  as  to  constitute  a  new  engagement, — though  I  have  a 
doubt  whether  there  is  such  a  binding  engagement,  I  have 
no  doubt  whatever  that  there  was  a  sufficient  consideration 
in  Cock's  accepting  the  bill  of  exchange  on  behalf  of  the  de- 
fendant, as  the  price  of  the  plaintiff's  giving  time  upon  the 
original  promissory  notes.    There  can  be,  I  conceive,  no 
doubt  on  this  part  of  the  case,  that  Mr.  Cock  having  become 
liable  to  pay  the  amount  of  his  acceptance,  in  consideration 
of  the  plaintiffs' giving  time  to  Veitch  upon  the  promissory 
notes  until  any  failure  should  take  place  in  the  payment  of 
the  salary,  that  is  a  new  and  binding  engagement  between 
the  parties ;  and  there  is  no  doubt  the  declaration  could 
have  been  so  framed  upon  the  new  agreement;  and  there 
would  have  been  no  breach  of  that  agreement  until  the 
month  of  September  1830,  when  the  first  failure  took 
place  in  the  payment  of  the  consular  salary.    The  ques- 
tion then  is,  whether  the  declaration  as  it  stands  at  present 
is  not  sufficient,  and  whether  the  case  cannot  be  taken 
out  of  the  statute,  upon  this  declaration,  by  means  of  the 
new  engagement;   and,  after  having  entertained  some 
doubt,  I  think  it  is  taken  out  of  the  statute,  and  the  count 
upon  the  promissory  note  may  in  this  case  be  sufficient. 
On  looking  to  the  terms  of  tlie  agreement,  it  appears  to  me, 
that  it  amounts  to  an  agreement  on  the  part  of  the  defend* 
ant  to  pay  by  instalments,  and,  provided  the  instalments  are 
not  duly  paid,  to  pay  the  original  debt :  it  is,  therefore, 
a  promise,  in  certain  events,  to  pay  the  original  debt  it- 
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self*  and  those  events  have  occurred  by  which  the  ori-  ^*^  rf  ^'»$ 
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ginal  debt  has  become  payable^  because  the  instalments 

have  not  been  duly  paid,  there  having  been  a  non-payment 
of  the  last  instalment  in  September,  1880;  therefore  the 
conditional  promise  to  pay  the  original  debt  becomes  abso- 
bite,  and  the  defendant  becomes  indebted  upon  the  pro* 
misaory  notes  ;  and  then,  I  take  it,  we  may  apply  to  this 
case  the  principles  laid  down  by  the  Court  in  the  case  of 
Siome  V.  Roger*  (a),  that  those  events  having  happened 
which  have  made  the  defendant  a  simple  debtor  by  virtue 
of  his  new  promise,  he  may  be  declared  against  as  be- 
ing indebted  upon  the  promissory  notes ;  and  it  is  upon 
that  ground  it  seems  to  me  that  the  counts  upon  the  pro- 
missory notes  may  be  sustained. 

With  respect  to  the  count  upon  the  account  stated,  I 

do  not  mean  to  intimate  any  difference  of  opinion  with 

my  Lord  Chief  Baron  on  the  subject;  but  I  must  own  I 

feel  some  doubt  whether,  from  the  peculiar  form  of  it, 

there  has  been  that  species  of  accounting  which  the  count 

charges ;  and  therefore  I  would  rather  found  my  judgment 

upon  the  counts  on  the  promissory  notes,  because  I  am  quite 

satisfied  as  to  that  ground,  and  feel  some  doubt  upon  the 

account  stated.  Feeling  that  the  Courts  have  not  intended 

that  there  should  be  any  difference  in  its  import  from  the 

old  account  stated,  and  that  being  apparently  an  account 

stated  of  a  debt  then  due  and  payable  upon  the  notes,  I 

feel  some  little  doubt  upon  that ;    but  as  to  the  counts  on 

the  promissory  notes,  I  think  there  is  abundant  evidence 

of  a  promise  to  pay  the  notes,  and  the  defendant  is  a 

simple  debtor  for  that  amount ;  and  I  do  not  understand 

that  there  is  any  case  which  is  at  variance  with  that 

conclusion.      The  two  cases  of  Tanner  v.  Smart  and 

Hajfdon  v*  Wittiamef  were  cited  by  Mr.  Tomlinson  as  be* 

ing  authorities  to  shew  that  if  the  promise  was  eon- 

(•)2M.frW.44d. 
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Bxeh*  of  pUm,  ditionalf  as  it  was  in  this  case,  it  ought  to  be  declared 
1837.  »  o 

upon  as  such ;  but  I  find  nothing  in   those  decisions  to 

affect  my  opinion  upon  this  part  of  the  case.  According 
to  the  facts  of  this  case,  the  conditions  have  been  per- 
formed, so  that  the  debt  upon  the  promissory  notes  is 
absolute,  and  may  be  declared  upon  in  the  ordinary  form. 
In  Tanner  v.  Smart,  Lord  Tenter den^  in  giving  judgment, 
says  (a)  *^  The  promise  proved  here  was,  *  I'll  pay  as  soon 
as  I  can,'  and  there  was  no  evidence  of  ability  to  pay,  so 
as  to  raise  that  which  in  its  terms  was  a  qualified  promise, 
into  one  that  was  absolute  and  unqualified."  The  whole 
of  that  decision  is  this,  that  when  a  man  acknowledges  a 
debt,  and  makes  a  qualified  promise  to  pay  it,  you  are  to 
take  it  altogether — you  are  not  to  consider  as  an  absolute 
promise  that  which  be  makes  only  on  a  condition.  Then 
the  plaintiff  cannot  recover  against  him,  unless  he  can 
shew  that  the  condition  is  fulfilled,  by  proving  the  de- 
fendant's ability  to  pay  in  such  case ;  there  is  nothing 
which  intimates  that  he  may  hot  declare  generally  on  the 
subsequent  promise.  When  the  condition  is  fulfilled, 
the  defendant  becomes  simply  liable.  So,  in  the  case  of 
Haydon  v.  Williams,  I  find  the  Court  of  Common  Pleas 
expressly  guarding  against  their  giving  an  opinion  that 
the  plaintiff  could  not  have  recovered,  in  case  he  should 
have  shewn  that  the  defendant  was  liable  to  pay.  The 
Court  says :  '^  The  promise  here  is  guarded  with  a  condi- 
tion ; and  it  is  sufficient  to  say  there  is  no  proof  of 

the  defendant's  ability,  so  as  to  satisfy  the  condition,  and 
make  the  conditional  promise  an  absolute  one."  The 
Courts,  therefore,  do  not  mean  to  intimate  that,  the  condi- 
tion being  performed,  so  as  to  make  the  promise  an  absolute 
one,  the  plaintiff  could  not  have  declared  in  the  ordinary 
way.  There  are  cases  in  which  this  point  has  occurred,  in 
which  the  plaintiff  has  been  permitted  to  recover  upon  a 

(a)  6  B.  &  C.  609. 
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declaration  in  the  ordinary  form,  without  stating  any  con-  ^»?^  9f  P^a», 
ditional  promise.  One  of  these  cases  is  Thompson  v. 
Oaborne  (a),  and  another  is  Davies  v.  Smith  (6),  where 
Lord  Kenyan  intimates  that,  in  order  to  proceed  upon 
such  a  promise,  the  plaintiff  must  prove  that  the  defen- 
dant was  of  ability,  and  may  then  recover  upon  a  decla- 
mtion  stating  an  absolute  promise  to  pay.  On  these 
grounds  it  seems  to  me  that  the  plaintiffs  are  entitled  to 
recover*  I  think  there  was  a  binding  engagement  between 
the  parties,  and  a  promise  on  the  part  of  the  defendant, 
for  a  new  consideration,  in  the  event  of  the  instalments 
not  being  paid.  That  promise  became  absolute  in  the 
month  of  September  18S0 ;  that  is  within  the  six  years, 
that  would  sustain  the  promise  in  the  declaration,  and 
that  we  must  take  as  being  a  promise  to  pay  according 
to  the  tenor  and  effect  of  the  notes. 

For  these  reasons  I  am  of  opinion  this  rule  should  be 
discharged. 

Aldbrson,  B. — I  am  entirely  of  the  same  opinion.  It 
seems  to  me  that  there  was  a  contract  for  a  new  considera- 
tion in  18S7,  which  was  not  fulfilled  in  the  year  1830,  when 
the  instalments  ceased  to  be  paid ;  then  there  was  nothing 
more  remaining  of  the  contract,  but  the  simple  duty  of 
paying  the  promissory  notes.  On  the  part  of  Mr.  Veitch, 
all  we  know  is,  that  there  has  been  an  agreement,  and  he 
had  nothing  more  to  do  than  to  perform  his  part  of  it, 
which  was  to  pay  the  promissory  notes  then  in  existence ; 
and  it  is  not  only  a  contract  within  the  six  years,  but  a 
contract  within  the  six  years  properly  stated  upon  the  re- 
cord. Then  the  Statute  of  Limitations  is  no  answer  to  a 
breach  of  the  contract  so  properly  stated  upon  the  record. 
Upon  these  grounds  I  concur  entirely  in  the  judgment  of 
the  Court. 

(a)  2  Stark.  N.  P.  C.  98.  (6)  4  Bsp.  36. 
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GuRNBY,  B.— In  1827,  the  defendant,  who  was  reudiag 
abroad,  being  indebted  to  the  plaintiffs,  in  order  to  gain 
time,  engages  to  do  certain  things.  In  the  first  place  he 
engages  to  set  apart  a  portion  of  his  consular  salary;  in  the 
next  place  he  apportions  the  proceeds  of  certain  wines 
then  in  India ;  and  in  the  third  place  Mr.  CSock  is  to  give 
his  acceptance  for  245/1  The  plaintiffs  were  wilUDg,  on 
these  conditions,  to  abstain  from  exercising  their  right  of 
suing;  but  they  stipulate  that  in  case  of  his  failing  in 
these  conditions,  they  shall  be  remitted  to  their  original 
right :  that  failure  did  take  place  three  years  after,  in  the 
September  of  1830,  by  the  non-payment  of  the  third  in- 
stalment of  SOO/.,  and  then  the  plaintiffs  were  put  in  the 
same  situation  as  they  were  on  the  Ist  of  October  1827. 
It  follows  upon  this  that  the  action  is  brought  in  due 
time. 

Rule  discharged. 


The  attorney 
In  a  cauM  it 
not  peraonally 
liable  to  a  wit- 
neta  whom  he 
enbpcnnaes  to 
gi^e  evidence 
In  a  cauM,  for 
hit  ezpenoet  of 
attendance. 


CATHUiNa  Robins,  Executrix  of  Thomas  Robins,  9. 
Bridob. 

Ml  his  was  an  action  against  the  defendant,  an  attorney, 
to  recover  tlie  amount  of  the  expenses  incurred  by  the 
plaintiff's  testator  in  attending  to  give  evidence  pursuant 
to  a  subpoena  served  on  him  by  the  defendant,  in  a  cause 
of  House  V.  Leakey t  tried  at  the  Taunton  Spring  Assises 
in  18S0,  in  which  the  defendant  was  attorney  for  the  then 
defendant.  The  defendant  paid  the  sum  of  S/.  into  Court 
to  cover  certain  charges  in  the  bill  of  particulars  for  post- 
age of  letters,  &c.,  and  pleaded  non-assumpsit  as  to  the 
residue.  It  appeared,  on  the  trial  before  the  under- 
sheriff  of  Somersetshire,  that  the  subpcena  served  on  the 
defendant  stated  the  name  of  the  cause,  but  did  not  state 
for  which  party  the  plaintiff  was  required  to  give  evidence^ 
the  blank  for  the  word  **  defendant^  not  being  filled  up. 
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The  plaintiff  proved  his  attendance  pursuant  to  the  sub-  £««*•  ^f  FUat, 
poena,  and  had  a  verdict  Tor  10/«  damages,  subject  to  a     ^« 
motion  for  a  nonsuit,  on  the  ground  that  the  defendant 
was  iM>t  fiabie  in  law,  but  that  the  action  ought  to  have 
been  brought  against  the  party  in  the  cause  on  whose 
behalf  the  evidence  was  given. 

In  Michaelmas  Term,  18S6,  a  rule  nisi  for  a  nonsuit  was 
obtained  accordingly,  against  which,  in  Easter  Term, 

Erk  and  Bere  shewed  cause« — The  audiorities  shew, 
that  if  by  die  known  course  of  business  it  appears  that 
the  attorney  means  to  make  himself  liable,  even  though  he 
expressly  contracts  as  attorney,  he  is  personally  liable : 
Es  parte  Hartapp  {a),  Foster  v.  Blakdoet  (6).    Suppose 
the  party  in  the  cause,  when  he  employs  the  attorney,  ad- 
vances money  to  pay  the  whole  outlay,  is  the  witness  to 
sue  the  party,  and  not  the  attorney,  who,  as  against  his 
client,  ought  to  have  paid  the  witness  beforehand  ?    It 
would  be  hard  upon  the  party  if  the  witness  might  turn 
round  upon  him  and  refuse  to  give  his  evidence  in  such  a 
case.    And  the  attorney  may  in  all  cases,  if  he  thinks  fit, 
obtain  advances  from  the  client  sufficient  for  the  conduct 
of  the  cause ;  Fansandau  v*  Browne  (c) ;  or  he  may  state  in 
ezpi^ess  terms  that  he  contracts  only  as  agent,  and  that  the 
witness  is  to  look  to  the  party  himself.    In  HalleUv. 
Meare  (d),  where  the  party  was  held  liable  to  the  witness, 
diere  was  evidence  of  an  express  promise  by  the  defend- 
ant to  pay  him  his  expenses.    Bowles  v.  Johnson  (e)  was 
the  case  of  an  attachment,  and  does  not  therefore  bear 
upon  the  present.    It  has  been  held  that  an  attorney  may 
charge  in  hia  bill  of  costs  for  money  paid  to  a  stationer  far 
the  preparation  of  briefs :  JViktbore  v.  Bryan  (/)•    The 

(a)  12VC8.349.  543. 

(6)  5  B.  &  Cr.  328 1  8  D.  &  R.         (^  13  East,  16. 
4B.  («)  1  Bla.  36. 

(c)  5  Bing.  402 1  2M.  fc  Scott,         (/}  8  Pries,  677- 

i2 
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Sstch.  Iff  Pktu,  service  of  the  subpoena  is  equally  for  the  benefit  of  his 
client.  The  attorney  is  primft  facie  liable.  This  was,  in 
truth,  in  the  nature  of  a  contract  with  an  agent  who  does 
not  disclose  the  name  of  his  principal,  inasmuch  as  the 
subpoena  did  not  state  for  whom  the  party  was  to  attend. 
It  is  consistent  with  the  client's  being  ultimately  liable  that 
the  attorney  should  be  primarily  so. 

Sir  Wi  Fotteii,  and  Bompas,  Serjt.^  contrJL — It  is  clear 
the  plaintiff  knew  that  the  defendant  was  attorney  for 
the  party  for  whom  he  attended  and  gave  the  evidence : 
the  argument,  therefore,  that  this  is  the  case  of  an  undis- 
closed principal,  has  no  application.  The  question  then 
is,  does  an  attorney,  when  he  undertakes  a  cause,  under- 
take to  expend  everything  necessary  for  the  conduct  of 
it,  and  to  look  to  the  client  for  re-payment  ?  It  is  sub- 
mitted that  is  not  the  law.  Originally,  an  attorney  had 
no  connexion  with  the  courts^  but  was  merely  an  agent, 
appointed  by  another  party  to  act  or  appear  for  him. 
The  word  attorney  (attornatus)  signifies  no  more.  By 
the  statute  4  Hen.  4,  c.  18,  attorneys  were  brought  under 
the  control  of  the  courts ;  but  that  statute  imposed  no  per- 
sonal responsibilities  upon  them ;  and  the  effect  of  all 
later  statutes  has  been  only  to  place  them  under  certain 
restraints,  but  not  to  affect  their  responsibilities  to  indi- 
viduals. In  their  very  character  they  are  agents,  and  not 
principals;  and  all  the  proceedings  are  still  conducted  in 
the  name  of  the  party.  The  subpoena  itself  would  be  bad 
if  it  were  not  to  appear  in  a  given  cause,  and  for  a  parti- 
cular party.  No  doubt,  the  attorney  may  act  on  his  own 
account,  and  make  himself  personally  responsible ;  and 
the  question  in  all  the  cases  has  been,  whether  he  actually 
intended  to  undertake  personally.  They  shewi  that  un- 
less he  does  so  undertake,  he  is  not  liable.  Here  there  is 
nothing  beyond  the  mere  fact  of  his  subpoenaing  the  wit- 
ness, which  is  strictly  part  of  his  duty  as  agent.    The  at- 
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tomey  has  a  known   profit   For  drawing  the  briefs ;  of  •^^ccA  rf  PUa»t 
coarse,  thereforei  he  must  pay  the  stationer.    The  pre-  ^ 

paration  of  the  brief  includes  the  paper,  the  writing,  &c. ;  Robins 
he  undertakes,  therefore,  to  proTide  these  materials,  as  Bridge. 
means  whereby  to  receive  that  profit.  He  does  not  act  as 
an  agent  in  purchasing  those  articles,  but  buys  them  for 
himself,  as  subsidiary  to  his  own  profit.  The  same  ob- 
servation applies  to  the  agent  in  town ;  be  is  the  sub-agent 
of  the  attorney  in  the  country,  and  represents  him  only  ; 
the  latter  makes  the  ssme  charges  against  his  client  which 
the  agent  makes  against  him*  This,  also,  is  an  employ- 
ment subsidiary  to  that  of  the  attorney  in  the  country. 
The  case  of  Serace  v.  Whittingion{a)  falls  within  this 
principle.  Foster  v.  Blakelock  and  Ex  parte  Hartopp 
are  cases  where  the  attorney  made  himself  expressly  liable. 
If,  indeed,  the  attorney  undertakes  all  the  business  of  the 
suit,  and  agrees  to  pay  all  the  money,  and  to  look  to  his 
client,  he  makes  himself  a  principal^  and  is  liable  to  all 
the  parties  with  whom  the  sub-contracts  are  made.  HaU 
leU  ▼.  Mears  is  an  authority  in  favour  of  the  defendant. 
The  only  question  there  was,  whether  the  party  was  liable, 
when  the  witness  went  to  the  trial,  but  gave  no  evidence : 
but  there  was  no  suggestion  that  the  attorney  was  liable. 
In  Hartop  v.  Jucies  (6),  and  Hart  ▼•  White  (c),  it  was 
held,  that  the  solicitor  under  a  commission  of  bankruptcy 
is  not  liable  in  the  first  instance  to  the  messenger  whom 
he  nominates,  because  the  messenger  knows  that  he  is 
not  a  principal.  In  BwrreU  v.  Janes  (gQ,  the  attorneys  of  a 
bankrupt  tenant  were  held  personally  liable  on  a  written 
undertaking  given  by  them,  ''  as  solicitors  to  the  assig- 
nees," to  pay  the  landlord  his  rent.  But  if  an  attorney 
were  prim&  facie  liable,  the  cases  decided  on  special 
grounds  never  could  have  arisen.     [Aidersonj  B.-«— You 

(s)  2  B.  &  G.  11 ;  3  D.  ar  R.         (c)  Holt,  N.  P.  C  376. 
195.  02)  SB.  &  Aid.  47. 

ib)  2  M.  &  Scotti  438. 
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jbmA.  ifPieoM,  do  not  advert  to  tbe  clasa  of  cases  by  wUcli  an  attorney  is 
bound  to  go  on  with  the  cause.  ParkCf  B.,  referred  to 
Harris  v.  Osboum  {a).  His  lordship  stated  also,  that  a 
case  similar  to  the  present  was  tried  before  bim  in  183g, 
in  which  he  nonsuited  the  plaintiff,  and  the  case  was  not 
moved.] 

Cur.  adv.  vult. 


In  the  present  term,  the  judgment  of  the  court  was  de* 
Kvered  by 

Lord  Abinger,  C.  B. — The  question  in  this  case  is, 
whether  an  attorney,  who  has  caused  a  witness  to  be  sob- 
pcenaed,  without  any  express  contract,  and  without  any 
circumstances  from  which  a  special  contract  can  be  in- 
ferred, is  liable  to  be  sued  by  the  witness  for  his  expenses 
at  tbe  trial.  The  importance  of  the  question  induced 
the  Court  to  take  some  time  for  consideration,  as  no  instance 
has  yet  occurred  of  any  decision  in  banc,  aa  far  as  we  are 
informed,  though  there  was  a  case  of  a  somewhat  similar 
complexion  to  this  tried  before  my  Brother  Paries  who 
nonsuited  the  plaintiff,  at  Guildhall,  but  it  was  nerer 
brought  before  the  Court.  In  the  case  of  HaUeit  t. 
Mears  (fr),  which  was  an  action  by  a  witness  against  the 
party,  there  was  evidence  of  a  promise  by  the  defendant 
when  the  subpoena  was  served.  In  the  case  otSeraee  ¥. 
WhUtington  (c)  and  Jimes  v.  Brown  (d),  which  were 
actions  by  one  attorney  against-  another  attorney  for 
business  done  at  his  request,  there  was  evidenoe  of  a 
course  of  dealing,  and  of  usage,  from  which  a  contract  was 
inferred.  This  is  the  first  case  in  which  the  question  has 
arisen,  whether  there  is  an  implied  contract  to  pay  the  ex- 
penses of  a  witness,  by  the  attorney  or  agent  by  whom  he 


(a)  2  C.  &  M.  629.  (c)  2  B.  &  C.  11. 

(6)  ]d  East,  15.  {d)  5  B.  &  G.  208. 
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has  been  subpcenaed*  It  in  sufficient  for  the  decision  in  MMdL  ^  Mm, 
this  case  to  saj  that  there  is  no  implied  contract  by  the 
attorney  to  pay  the  witness*  The  attorney  is  known 
merely  as  the  agent — the  attorney  of  the  principal^  and  is 
directed  by  the  principal  himself.  The  agents  acting  for 
and  on  the  part  of  the  principal,  does  not  bind  himself, 
mdeas  he  ofiers  to  do  so  by  express  words ;  he  does  not 
make  himself  liable  for  any  thing,  unless  it  is  for  those 
charges  which  he  is  himself  bound  to  pay^  and  for  which 
he  makes  a  charge.  If  therefore  he  employs  a  stationer 
to  do  anything  for  which  he  makes  a  charge,  he  is  liable, 
as  he  is  for  the  fees  of  the  officers  of  the  Court;  for  these 
are  ready-money  transactions,  for  which  the  person  en-> 
gaged  in  the  business  of  the  Court  is  liable ;  for  it  cannot 
be  presumed  that  the  client  would  authorise  him  to  pledge 
his  credit  where  no  credit  is  given.  It  is  known  the  mar* 
shal  does  not  receive  his  fees  from  the  party,  but  on  the 
contrary  from  the  attorneyy  who  is  daily  practising  there, 
and  who  b  bound  to  pay,  and  not  his  client  But  in  the 
case  of  a  witness,  it  is  different;  he  has  no  course  of  deal- 
ing with  the  attorney ;  he  knows  it  is  for  the  party  that  he 
is  to  give  evidence ;  his  obligation  is  to  the  party,  and  if 
he  fidls  to  attend,  it  is  to  the  party's  loss.  By  the  5  Elis* 
c*  9,  a.  189  he  may  demand  a  reasonable  sum  for  his  ex- 
penses before  he  leaves  home,  if  be  lives  at  a  distance, 
or  on  his  suhpcena  being  served,  and  he  may  refuse  to 
attend  unless  those  expenses  are  paid ;  and  if  he  is  un- 
willing to  accept  the  undertaking  of  the  party,  he  may 
waive  his  right  on  receiving  an  undertaking  from  the  at- 
torney ;  but  if  he  does  not  get  it  before  the  trial,  or  gives 
Us  evidence  in  Court  without  the  undertaking,  no  contract 
can  be  implied  afterwards  by  the  agent,  who  has  no  interest 
in  his  attending!  and  can  make  no  professional  charge  for 
what  may  be  called  his  expenses.  Therefore,  as  it  must 
be  presumed  that  the  parties  are  aware  of  the  law  which 
obliges  the  party  in  the  cause  to  furnish  the  witness  with 
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Bzeh.  rf  PUtu,  his  expenses,  either  to  be  paid  at  the  time  of  senring  the 
subpcena  or  before  he  leaves  homei  if  without  this  he 
chooses  to  give  his  evidence,  there  is  nothing  to  bind  the 
attorney,  either  express  or  implied.  On  these  facts  we 
think  there  is  no  implied  contract,  and  the  rule  ought  to 
be  discharged. 

Rule  discharged. 


Roberts  v.  Humby. 

The  Bath  Court  On  a  former  day  in  this  term,  a  rule  had  been  obtained 
no  Jurisdiction  by  KeUy^  calling  upon  the  Commissioners  of  the  Court  of 
made*by"  Toter  Requests  for  the  city  of  Bath  to  shew  cause  why  a  writ  of 
•gainst  an  ob-  prohibition  should  not  issue  to  the  said  commissioners, 
pensaUon  for  prohibiting  them  from  proceeding  in  the  above  cause  in 
attending^the'^  ^^^  ^^'^  Court  of  Requests.  It  appeared  from  the  affida- 
Reviling  Bar-     ^jj  ^^  which  the  rule  was  obtained,  that  Humby  was  a 

iriiters' Court  '  ^ 

on  a  notico  of  householder  of  Bath,  and  that  his  name  was  on  the  list  of 

Where  the  pcrsons  entitled  to  vote  in  the  election  of  members  of  Par- 

di^onaipean  ^^^^^^  ^r  the  city  of  Bath  ;  and  that  he  had  objected  to 

on  the  face  of  the  name  of  Roberts  being  retained  on  the  same  list  of 

the  proceUf  the 

Court  will  grant  votcrs,  by  virtue  of  the  S  &  3  Will.  4,  c.  45 ;  that  Roberts 
after^sentence.  attended  before  the  revising  barristers  at  their  court,  when 
itvriiriUso  grant  ^^^  objection  was  disallowed,  and  his  name  retained  on  the 
it,  though  the     list.    The  affidavit  then  stated,  that  on  the  7th  of  October 

want  of  jurw-  ^     t  •  t      i       #.  it       .         .  i   a 

diction  does  not  iast  a  summons,  of  which  the  followmg  is  a  copy,  was  left 

ih*par^'hat*°  **  ^^^  house  in  Avon-Street:  "To  James  Humby,  Avcn- 

n^it°°ofTV.  street,  yeoman."     [After  setting  forth   the  title  of  the 

ing  earlier  to  the  court,  it  proceeded,]  "  You  are  hereby  summoned  per- 

andTu  not'ae.   sonally  to  appear  before  the  Commissioners  of  the  said 

Fi^edUni/^*    Court,  to  be  held  on  Wednesday  the  11th  of  October 

instant,  precisely  at  ten  o'clock  in  the  forenoon,  in  the 

Guildhall  of  the  city  of  Bath,  to  answer  a  demand  made 

against  you  by  William  Prowling  Roberts,  for  the  sum  of 

10«.,  for  attendance  on  the  Snd  day  of  October  instant,  on 

your  notice,  at  the  Revising  Barristers'  Court,  and  not  to 


MICHAELMAS  T£RM,  1  YICT. 


121 


depart  from  the  said  Court  without  leave  :  hereof  fail  not.  ^^^y^**^ 
Dated  the  7th  day  of  October,  1837."  The  affidavit  fur- 
ther  stated,  that  the  matter  came  on  for  hearing  at  the 
Guildhall,  on  Wednesday  the  18th  of  October,  when  the 
defendant  Humby  attended^  and  objected  to  the  jurisdic- 
tion of  the  Commissioners :  that,  after  much  discussion, 
a  majority  of  the  Commissioners  ultimately  decided  that 
they  would  take  cognizance  of  the  case,  and  adjudged  in 
farour  of  the  plaintiff's  claim ;  and  that  on  the  SOth  of 
October,  the  following  order  was  delivered  to  Humby: 
"  To  James  Humby,  Avon-street,  yeoman, 

{William  Prowling  Roberts,  plaintiff, 
and 
James  Humby,  defendant. 
*'  At  the  Court  of  Requests  for  the  city  of  Bath  and  the 
Kbertiea  thereof,  &c,*'  [setting  forth  the  title  of  the  Court,] 
"  held  on  Wednesday,  the  18th  day  of  October,  1837,  in 
the  Guildhall  of  the  city  of  Bath.  It  was  ordered  that  the 
defendant  do  pay  to  the  plaintiff  the  sum  of  ten  shillings 
for  his  debl,  with  the  further  sum  of  three  shillings  and 
fire-pence  for  his  costs  adjudged  to  him  in  this  cause,  on 
or  before  Monday,  the  20th  day  of  November  next ;  and 
upon  failure  of  making  such  payment,  execution  vfill  be 
awarded  for  the  said  debt  and  costs,  together  with  further 
costs.** 

Against  the  above  rule — 

The  Aiiamejf'General  now  shewed  cause. — ^This  pro- 
hibition  ought  not  to  issue,  on  two  grounds :  First,  an 
application  cannot  be  made  for  a  prohibition  after  sentence, 
unless  the  want  of  jurisdiction  appears  on  the  record  of 
the  sentence.  Sndly,  the  Bath  court  of  Requests  had 
jurisdiction  in  the  present  case.  First,  no  want  of  juris- 
diction appears  here  upon  the  face  of  the  summons  and 
sentence,  (which  must  be  taken  together),  and  therefore 
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jBreA.  tf  PUat^  the  application  is  too  late :  Bicietts  ▼•  Bodeftham  (a).  The 


1837. 


general  rule  of  law  is  there  stated,  and  the  cases  col- 
lected in  the  argument  (6),  that,  sentence  having  been  pro- 
nounced, no  prohibition  can  issue,  unless  upon  the  face  of 
the  proceedings  there  be  no  jurisdiction.  There  is  no 
exception  to  that  rule.  By  the  Bath  Court  of  Requests 
Act,  46  Gea  S,  c.  67,  [local  and  personal,  public,]  that 
court  has  cognizance  in  all  actions  of  debt.  It  may  be 
aaid  that  this  is  not  a  debt.  The  summons  is  *'  to  answer 
a  demand  against  you  by  W.  P.  Roberts,  for  the  sum  of 
10«.  for  attendance  on  the  2nd  day  of  October  instant,  on 
your  notice,  at  the  Revising  Barristers'  Court."  The 
sentence  is  distinctly  for  a  debt.  It  says,  "  It  is  ordered 
that  the  defendant  do  pay  to  the  plaintiff  the  sum  of  lOs. 
for  Us  debt^  and  3s.  5dL  for  his  costs."  If  it  had  appeared 
clearly  from  the  summons  that  it  was  not  a  debt,  then  it 
might  be  said,  that  though  the  sentence  stated  it  to  be  a 
debt,  yet  the  other  proceedings  shewed  it  was  not»  Bat 
what  is  stated  on  the  summons  may  well  be  a  debt, 
for  it  may  be  taken  that  Roberts  had  attended  as  a  wit- 
ness, and  claimed  10«.  as  a  remuneration  for  his  loss  of 
time ;  therefore  it  might  well  be  for  a  debt ;  and  coupling 
the  sentence  with  the  summons,  that  shewed  it  was  for  a 
debt,  and  therefore  that  the  Court  had  jurisdiction*  Then, 
is  there  any  distinction  between  the  Bath  Court  of  Re* 
quests  and  any  other  inferior  court  ?  In  Poe*s  case  (c), 
it  was  held  that  a  prohibition  could  not  issue  to  a  court- 
martial,  after  its  sentence  had  been  ratified  by  the  King, 
and  carried  into  execution.  [Lord  Abingetf  C.  B.— The 
principle  of  the  rule  seems  to  be  this, — that  if  you  wait  and 
take  the  chance  of  a  sentence  in  your  favour,  you  cannot 
afterwards  object  to  the  jurisdiction,  unless  it  appears  oo 
the  face  of  the  proceedings  that  the  Court  had  no  jurisdic- 

(a)  4  Ad.  &  Ellis,  433;  6  Nev.         (c)  6  B.  &  Adol.  681 ;  2  Nev. 
&  Man.  170.  &  M.  636. 

(6)4Ad.&ElUs,436. 
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tkm.     jtlderson,  B. — ^If  the  superior  courts  have  juris-  iBaeiL  ^  Pim$, 
diction   to  restrain  the  proceedings  of  inferior  courts,  ^  '  ^ 

there  BHist  of  necessity  and  common  sense  be  some  power  Robsbts 
to  restrain  the  inferior  courts  from  proceeding  upon  a  Hqicbv. 
sentence  passed  when  tlie  superior  courts  are  not  sitting, 
and  when  no  application  can  be  made  to  them;  otherwise 
tbejr  might  commit  any  injustice,  however  great,  and  could 
not  be  stopped  or  prevented  from  doing  soO  There  is  no 
distinction  whether  the  cause  is  commenced  and  pro-^ 
aecoted  in  or  after  term ;  and  the  rule  is  express,  that  after 
sentence  there  can  be  no  prohibition,  except  where  the 
want  of  jurisdiction  appears  on  the  face  of  the  pro- 
ceedings. 

Seeondly,  this  Court  had  jurisdiction.  This  case  is 
clearly  distinguishable  from  Soames  v.  Rowlings  (a),  for 
this  Bath  Court  has  a  more  extensive  jurisdiction  than  the 
Westminster  Court  of  Requests.  The  facts  in  that  case 
were  nearly  similar  to  the  present,  and  it  was  there  decided 
that  no  debi  was  incurred  in  such  a  case.  [Lord  Abinger, 
CB. — The  Court  were  of  opinion  in  that  case  that  you 
conld  not  turn  that  which  might  be  the  subject-matter  of 
an  action  of  tort  into  a  debt.]  The  plaintiff  here  applies 
for  a  compensation  for  loss  of  time,  and  though  this  may 
not  be  considered  strictly  as  a  debt,  yet  it  is  a  cause 
founded  on  a  quantum  meruit,  and  is  within  the  provisions 
of  this  act.  It  must  be  admitted  that  this  act,  45  Geo.  S^ 
e*  67,  is  very  loosely  drawn,  but  the  words  of  it  are  large 
enough  to  embrace  this  question.  By  the  16th  section 
the  commissioners  have  power  to  determine  all  disputes 
and  differences  between  party  and  party,  for  any  sum  not 
exceedmg  lOL,  "  in  all  acHans  or  causes  rfdebi,  whether 
such  debts  shall  arise  from  any  bond,  bill,  or  specialty  for 
payment  of  money  only,  or  any  promissory  note  or  inland 
bill  of  exchange,  or  for  rent  upon  leases,  articles,  minutes; 

(a)2€.M.&It744. 


124  CASES  IN  THE  EXCHEQUER, 

Exeh.  tf  PUa$.  and  in  all  causes  of  assumpsit  and  insimul  computasset ; 
and  in  all  causes  or  actions  of  trover  and  conversion,  and 
in  all  causes  or  returns  (a)  founded  upon  a  quanium 
meruit ;  and  in  all  causes  or  actions  of  trespass  or  detinue 
for  goods  and  chattels  taken  or  detained.'*  So  that  the 
words  are  very  extensive,  and  give  jurisdiction— first,  ta 
actions  of  contract — then  in  actions  of  tort — then  in  ac- 
tions of  trespass  or  detinue.  [Lord  Abinger,  C.  B. — ^No 
action  of  tort  is  mentioned  except  trover  and  conversion.] 
This  is  a  cause  of  action  founded  on  a  quantum  meruit. 
The  1 7th  section  illustrates  the  meaning  of  the  16th,  in 
setting  forth  the  cases  which  are  not  included  in  the  act, 
such  as  where  the  tit^e  to  any  lands,  or  on  any  debt  where 
the  title  of  the  freehold  or  lease  for  years  shall  come  in 
question,  &c. ;  but  the  cause  of  complaint  now  under  con- 
sideration itf  not  excluded.  There  is  also  another  section, 
which  is  important  as  shewing  that  the  proceedings  in  the 
Court  below  are  final,  and  cannot  be  removed,  and  will 
prevent  this  Court  from  interfering.  The  47th  section 
enacts,  that  no  action  or  suit  which  shall  be  commenced  or 
prosecuted  in  the  said  Court  of  Requests  shall  be  removed 
into  any  superior  court  by  certiorari  or  any  other  writ  or 
process  whatsoever,  ''  but  every  such  decree  and  judg- 
ment shall  be  final  and  conclusive  between  the  parties  to 
all  intents  and  purposes  whatsoever."  If  the  Court  below 
has  acted  corruptly,  the  proper  remedy  is  a  criminal  infor- 
mation ;  but  if  they  are  acting  bon&  fide,  this  Court  has 
not  power  to  interfere  with  them,  unless  they  inquire  con- 
cerning demands  exceeding  ten  pounds. 

KeUy,  contra,  was  stopped  by  the  Court 

Lord  Abinoer,  C.  B.— This  case  has  been  very  in- 
geniously argued,  but  I  am  of  opinion  that  the  rule  for  a 

(a)  So  in  the  Act :  it  must  be  a  misprint  for  **  actiooB." 
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prohibition  must  be  made  absolute.  In  the  first  place,  a  EmH.  of  pua$, 
comparison  was  made  between  this  case  and  the  pro- 
ceedings in  Rieketts  ▼.  Bodenham  (a)  in  the  Ecclesiastical 
Courts;  but  that  case  is  not  analogous,  as  tiiere  the  Eccle- 
siastical Court  not  only  had  jurisdiction,  but  it  was  con- 
fined to  their  jurisdiction.  It  has  no  analogy  to  the  case 
of  an  inferior  court.  In  inferior  courts  a  jurisdiction  must 
be  shewn,  it  will  not  be  presumed :  2  Bac.  Abr.  Courts,  D. 
S  &  4.  Here,  upon  the  face  of  the  proceedings,  there 
is  a  want  of  jurisdiction.  The  summons  states  no  other 
foundation  for  a  claim  of  debt  than  that  Roberts  attended 
before  the  revising  barrister,  in  consequence  of  a  notice 
that  his  vote  would  be  disputed.  The  attendance  upon  that 
notice  does  not  constitute  a  debt.  Then,  does  the  act  of 
Parliament  extend  to  this  case?  It  must  be  construed 
strictly,  as  it  gives  powers  to  a  court  of  inferior  jurisdic^ 
tion.  We  cannot  give  to  the  words  of  the  16th  section 
the  sense  contended  for.  I  cannot  pretend  to  say  what  is 
the  meaning  of  the  words  in  the  latter  part  of  the  clause 
as  to  the  quantum  meruit.  It  is  enough  to  say  that  they 
cannot  be  construed  into  an  action  of  debt  for  attending 
before  the  revising  barrister,  though  the  parties  be  vex- 
atiously  taken  there.  Next,  it  is  said  that,  by  the  47th 
section,  their  jurisdiction  is  final,  and  our  power  of  inter- 
ference is  taken  away ;  but  the  jurisdiction  of  the  superior 
courts  cannot  be  taken  away  without  express  words.  That 
section  says  there  shall  be  no  certiorari ;  but  that  does 
not  apply  to  cases  of  prohibition,  which  is  not  to  remove 
the  cause,  but  to  restrain  the  inferior  court  from  proceed- 
ing. It  therefore  is  not  necessary  to  decide  whether  an 
application  after  sentence  is  too  late,  unless  a  defect  in  the 
proceedings  appears  upon  the  face  of  the  sentence,  as  here 
we  are  clearly  of  opinion  that  a  want  of  jurisdiction  does 
appear. 

(ii)4Adol.&Ellb,4d6. 
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ficeft.  ti  PJMt.  Parke,  B. — 1  entirely  agree  in  opinion  with  the  Loid 
Chief  Baron  that  the  rule  must  be  absolute,  on  the 
ground  that,  connecting  the  summons  with  the  senteneej 
a  want  of  jurisdiction  appears.  If  it  had  not,  I  should 
have  wished  to  consider  the  question,  whether  this 
Court  couM  interfere  after  sentence.  In  Bnggm  t.  Am- 
neii  (a),  Lord  Mansfield  says :  ''  If  it  appears  upon  the 
Jaee  of  the  proceedings  that  the  Court  below  have  no 
jurisdiction,  a  prohibition  may  be  issued  at  any  time  either 
before  or  after  sentence;  because  all  is  a  nullity;  it  is 
coram  non  judice.  But  where  it  does  «tol  appear  upon  the 
face  of  the  proceedings,  if  the  defendant  below  will  lie  by, 
or  suffer  that  Court  to  go  on  under  an  apparent  juria- 
diction,  as  upon  a  contract  made  at  sea,  it  would  be  un- 
reasonable that  this  party,  who,  when  defendant  below^  has 
thus  lain  by  and  concealed  from  the  Court  below  a  colla- 
teral matter,  should  come  hither  after  sentence  against 
him  there,  and  suggest  that  collateral  matter  as  a  cause  of 
prohibition,  and  obtain  a  prohibition  upon  it,  after  all  this 
acquiescence  in  thejuri$dici%on  of  the  Court  ietaw.*'  It  is 
put  entirely  on  the  ground  of  acquiescence.  If  it  had 
been  necessary,  I  should  have  wished  to  consider  whether 
a  party  is  to  be  bound  by  the  judgment  of  an  inferior 
court,  where  he  has  had  no  opportunity  to  dispute  its 
jurisdiction ;  but  here  it  appears  the  Court  had  no  juris- 
diction over  a  claim  of  this  kind,  which  is  not  within 
either  of  the  classes  of  action  set  forth  in  the  16th  sec- 
tion. 

Boll  AND,  B.,  concurred. 

Alderson,  B« — I  am  of  the  same  opinionii  It  is  quite 
clear  upon  the  face  of  the  proceedings,  that  there  was  a 
want  of  jurisdiction*    If  it  had  not,  I  own  I  should  have 

(a)  4  Banr.  2087. 
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thought,  under  the  circumstances  of  this  case,  that  this  Exeh,  rf  PUmst 
court  would  have  had  a  right  to  interfere.  I  think  a  writ  .  ^^''  ^ 
of  prohibition  may  be  granted  even  after  execution.  All  Roberts 
the  cases  where  it  has  been  held  otherwise  will  be  found  h^^bt 
to  have  turned  on  the  acquiescence  of  the  party.  In 
Coke's  Inst*  title  Articuli  Cleri  {a),  the  objection  is  thus 
stated :  "  As  touching  the  time  when  prohibitions  are 
granted,  it  seemeth  strange  to  us  that  they  are  not  only 
granted  at  the  suit  of  the  defendant  in  the  Ecclesiastical 
Court  after  his  answer,  (whereby  he  affirmeth  the  juris- 
diction of  the  said  court,  and  submitteth  himself  unto  the 
same),  but  also  after  all  allegations  and  proofes  made  on 
both  sides,  when  the  cause  is  fully  instructed  and  fur- 
nished for  sentence ;  yea,  after  sentence,  yea,  after  two  or 
three  sentences  given,  and  after  execution  of  the  said  sen- 
tence or  sentences,  and  when  the  party  for  his  long  con- 
tinued disobedience  is  laid  in  prison  upon  the  writ  of 
excommufUcaio  capiendo.**  And  then  the  answer  is,  *'  Pro- 
hibitions by  law  are  to  be  granted  at  any  time  to  restrain  a 
court  to  intermeddle  with  or  execute  any  thing,  which  by 
law  they  ought  not  to  hold  plea  of:  and  they  are  much 
mistaken  that  maintain  the  contrary.*'  And  again,  '*  And 
the  king*s  courts  that  may  award  prohibitions,  being  in- 
formed, either  by  the  parties  themselves  or  by  any  stranger, 
that  any  court,  temporal  or  ecclesiastical,  doth  hold  plea 
of  that  (whereof  they  have  not  jurisdiction),  may  lawfully 
prohibit  the  same,  as  well  after  judgment  and  execution  as 
before.*' 

Rule  absolute. 

(4)2Coke*BJn8t.  602. 
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Ssek.  of  PUat, 
1837. 


Upon  an  inter- 
locutory judg- 
ment against 
three  joint 
makers  of  a 
promissory  note, 
terrice  of  the 
rule  nisi  on 
two  of  them  is 
sufficient,  where 
the  plaintiff  is 
unable  to  serve 
the  three. 


Carter  v.  Southall. 

f^ROMPTON  moved,  on  an  affidavit  of  service,  to  make 
absolute  a  rule  to  compute  principal  and  interest  on  a 
promissory  note.  The  judgment  was  against  three  joint 
makers  of  a  promissory  note ;  the  plaintiff  had  only  been 
able  to  serve  two  of  them  with  a  copy  of  a  rule  nisi;  but 
a  copy  had  been  left  at  the  last  place  of  abode  of  the  other 
defendant.  He  contended  that  this  was  sufficient,  and 
compared  it  to  the  case  of  a  declaration  in  ejectment, 
where  service  on  one  of  two  joint-tenants  had  been  held 
sufficient  (a). 

Alderson,  B. — ^I  think  that  is  enough  for  a  rule  abso- 
lute against  the  three. 

Rule  absolute. 

(a)  See  Doe  d.  WiUianuon  v.  Roe,  10  Moore,  493;  Anon.  \  Chit.  121 ; 
Anon.  Lofft,  301. 


Debenham  and  Storr  v.  Chambers. 

Assumpsit.— The  declaration  stated  that  the  defend- 
ant was  indebted  to  the  plaintiffs  and  to  one  Machin,  in  his 
lifetime,  for  the  price  and  value  of  certain  goods  sold  and 
delivered  by  the  plaintiffs  and  Machin  to  the   defendanti 


The  declaration 
stated  that  the 
defendant  was 
indebted  to  the 
two  plaintiffs 
and  one  M.  in 

money  found  to    and  in  50/.  for  money  found  to  be  due  from  the  defendant 
be  due  from       ^^  ^j^^  plaintiffs  and  Machin,  on  an  account  then  and  there 
stated  between  ihem:  and  that  the  defendant  afterwards, 


the  defendant 
to  the  plaintiA 
and  M.  on  an 
account  stated 
between  them, 
laying  the  pro- 
mise to  the 
plaintiffs  and 
M.  in  his  life- 
time.    Breach, 
that  the  defen- 
dant hath  dis- 
regarded  his 
promise,  and 

''hath  not  paid  any  of  the  said  monies,  or  any  part  thereof:" — Heldf  first,  that  the  accounting 
was  suflBciently  shewn  to  have  been  between  the  defendant  and  the  plaintiffs,  and  not  between 
the  plaiutiSs  only;  2Ddly,  that  the  breach  was  sufficient. 


on&c.«  in  consideration  of  the  premises  &c.,  then  and  there 
promised  to  pay  the  said  several  monies  respectively  to 
the  plaintiffs,  and  to  the  said  Machin  in  his  lifetime,  on 
request ;  yet  he  hath  disregarded  his  promises,  and  hath 
not  paid  any  of  the  said  monies,  or  any  part  thereof,  &c. 
Special  demurrer  and  joinder. 
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Plaii,  in  support  of  the  demurrer. — First,  the  allegation  ^ff*-  of  PUas, 
that  the  defendant  was  indebted  for  money  found  to  be 
due  on  an  account  stated  between  them,  is  not  sufficient : 
it  is  quite  consistent  with  that  statement  that  the  account 
should  only  have  been  stated  between  the  plaintiffs  them- 
selves and  Machin.  The  count  ought  to  have  alleged  the 
account  to  have  been  stated  by  and  between  them.  In 
Hooper  v.  Vestris  {a),  an  affidavit  of  debt,  stating  the 
defendant  to  be  indebted  to  the  deponent ''  on  an  account 
stated  between  them,"  was  held  insufficient.  [Alderson, 
B. — The  declaration  pursues  the  form  given  for  the  ac- 
count stated  in  the  new  rules  of  T.  T.  1  Will.  4.]  The 
word  "them**  leaves  it  equivocal  between  whom  the  ac- 
count is  stated.  The  second  objection  is  to  the  breach. 
The  allegation  is,  that  the  defendant  "  has  not  paid  the 
said  monies  or  any  part  thereof,  '*  which  is  too  general,  and 
only  denies  the  payment  to  the  parties  mentioned.  It  can 
only  be  co-extensive  with  the  promise,  which  is,  that  the 
defendant  will  pay  Debenham,  Storr,  and  Machin,  who 
were  the  three  partners.  It  is  quite  consistent  that  the 
defendant,  although  he  has  not  paid  the  three  partners, 
may  have  paid  the  two  survivors,  which  is  not  negatived. 
[Parke,  B. — The  breach,  too,  is  in  the  form  given  by  the 
new  rules.]  That  is  only  to  be  followed  where  there  is 
one  plaintiff  and  one  defendant. 

Per  Curiam. — We  think  there  is  nothing  in  either  of 
the  objections.  We  cannot  assent  to  the  case  that  has 
been  cited.  There  is  certainly  no  ground  for  saying  that 
greater  strictness  is  required  in  an  affidavit  of  debt  than 
in  the  forms  of  pleading  laid  down  by  the  Judges.  The 
word  "  indebted'*  seems  to  have  been  quite  overlooked  in 
that  case. 

Judgment  for  the  plaintiff. 

The  Court  refused  leave  to  amend. 
{a)  6  Dow).  P.  C.  710. 


ISO 


CASES  IN  TUB  BXCHEQUF.R, 


Mxeh.  0f  Pkai, 
1837- 


NicKissoN  and  Another,  Assignees  of  Thompson, 
a  Bankrupt,  v.  Trotter. 

Trover  for  JL  ROVER  against  the  defendant,  a  pawnbroker,  for  cer- 

and  siWer  ^^>"  S^^^  ^^^  silver  watches,  and  other  property ;  the  first 

ilVi^thtdefen-    ^^""*  laying  the  property  to  be  in  the  bankrupt;  the 
dant  wai  a         second  laying  the  property  in  the  assignees, 
pawn  ro  er,  Pleas — First,  not  guilty.     Secondly,  to  the  first  count, 

a  denial  of  the  possession  of  the  bankrupt.  Thirdly,  to 
the  second  count,  a  denial  of  the  possession  of  the  as- 
signees.  On  these  pleas  issues  were  joined.  The  fourth 
plea  was  to  the  first  count,  (so  far  as  related  to  some  of 
the  watches),  that  the  defendant  was  a  pawnbroker,  and 
that  Thompson,  before  he  became  a  bankrupt,  to  wit,  on 
&c.,  deposited  the  said  watches  with  the  defendant  to  be 
the^defen^  kept  as  pledges  and  security^  as  well  for  the  repayment  of 
93/.  lis. 7d.  then  lent  and  advanced  to  Thompson  on  the 
deposit  and  security  of  the  said  watches,  as  for  the  pay- 
ment to  the  defendant  of  certain  interest  by  the  said 
Thompson  then  agreed  to  be  paid  to  him,  upon  and  for 
the  loan  and  forbearance  of  the  said  monies  so  lent  and  ad- 
vanced :  and  that  when  Thompson  became  bankrupt,  and 
from  thence  hitherto,  the  said  principal  sum  and  interest 
were  due  and  owing  to  the  defendant.     The  fifth  plea, 

the  expiration  .  ,       «         , 

of  ome  year  fkext  which  was  to  the  second  count,  was  similar  to  the  fourth, 
luuiadwawt^  and  related  to  the  remainder  of  the  watches.  Replication 
aiM/,  aiid  that     ^q  jjj^  fourth  plea,  as  to  five  cold  and  seventeen  of  the 

plaintiff  for  '^       '  * 

•uch  loan  &c.  twenty-nine  silver  watches  therein  mentioned,  that  before 
more  th?n  law-   they  were  so  pledged  and  deposited  with  the  defendant  to 

ful  interest,  &c.; 
and  that  for 

securing  the  repayment  of  the  sum,  with  interest,  the  plaintiff  should  pledge  the  watches  with 
defendant:  that  in  pursuance  thereof  the  watches  were  deposited  and  the  money  advanced,  and 
the  interest  agreed  to  be  paid  exceeded  the  rate  allowed  by  law,  whereby  the  agreement  was 
wholly  Toid.  Issue  thereon.  At  the  trial  it  was  proved  that  the  watches  were  deported,  but 
that  no  agreement  was  made  as  to  the  time  they  should  remain  in  pledge.  The  Judge,  upon 
application »  amended  the  record  by  inserting,  after  the  words  "  until  the  expiration  of  one 
year  after  such  loan,"  the  words  "  redeemable  in  the  meantime"  The  plaintiff  having  recovered 
a  verdict: — Heldj  on  motion  to  enter  a  nonsuit,  that  this  was  a  contract  within  the  Pawnbrokers' 
Act,  and  that  it  was  to  be  assumed  from  the  circumstances  that  the  plaintiff  had  dealt  with  the  de- 
fendant in  the  character  of,  and  upon  the  usual  terms  of  dealing  with,  a  pawnbroker. 


and  that  they 
were  deposited 
with  him  as 
pledges  and 
security  for  a 
sum  of  money 
advanced,  and 
which  had  not 
been  repaid. 
Replication, 
that  before 
they  were  so 
pledged,  it  was 
corru[ 
that  the  defen 
dant  should 
lend  and  ad* 
vance  to  the 
plaintiff  a  sum 
exceeding  10^, 
to  wit,  77/. 
lis.  7<f.,  and 
that  defendant 
should  forbear 
and  give  day 
of  payment 
thereof  to  the 
plaintiff  irn/t/ 
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be  kept  &c.>  to  wit,  on  the  2nd  day  of  May  1835,  being  Exeh.  0/  PUas, 
one  of  the  days  and  times  in  the  said  fourth  plea  men- 
tioned, it  was  corruptly  and  against  the  form  of  the  statute 
agreed  by  and  between  Thompson  and  the  defendant,  that 
the  defendant  should  lend  and  advance  to  Thompson  a 
certain  sum  exceeding  10/.,  to  wit,  77/.  11^.  7</.,  and  that 
the  defendant  should  forbear  and  give  day  of  payment 
thereof  to  Thompson  for  a  certain  time,  to  wit,  until  the 
expiration  of  one  year  next  after  the  making  such  loan 
and  advancement;  and  that  the  said  Thompson,  for  the 
loan  and  advance  of  the  said  sum,  and  for  giving  day  of 
payment  thereof,  for  each  and  every  calendar  month  the 
same  should  be  forborne  payment  by  the  defendant,  should 
pay  to  the  defendant  more  than  lawful  interest  at  and  after 
the  rate  of  5  per  cent,  per  annum,  on  each  and  every  twenty 
shillings  of  the  said  sum  so  lent  and  advanced  as  aforesaid, 
— that  is  to  say,  the  sum  of  three  pence ;  and  that  for  se- 
curing the  repayment  of  the  said  sum,  with  interest  as 
aforesaid,  Thompson  should  pledge  the  said  watches  with 
the  defendant.  It  then  stated,  that  in  pursuance  of  the 
agreement,  the  watches  were  deposited  and  the  money 
advanced,  and  that  the  interest  agreed  to  be  paid  by  the 
defendant  exceeded  the  rate  allowed  by  the  act  of  parlia- 
ment, whereby  the  agreement  was  wholly  void.  Ttiere 
was  a  similar  replication  as  to  the  remainder  of  the  watches 
in  the  fourth  plea  mentioned ;  and  also  a  similar  replication 
to  the  fifth  plea.  The  rejoinder  took  issue  on  the  repli- 
cations to  the  fourth  and  fifth  pleas. 

At  the  trial  before  Parte,  B.,  at  the  Summer  Assizes 
for  the  county  of  Northumberland,  it  appeared  that  the 
watches  had  been  deposited  by  the  bankrupt,  from  time 
to  time,  with  the  defendant,  but  that  no  agreement  was 
made  as  to  the  time  they  should  remain  in  pledge :  and 
with  regard  to  the  largest  quantity  of  them,  that  Thomp- 
son, at  the  time  of  depositing  them,  said  that  he  should 
only  require  them  to  remain  in  pledge  a  month  or  two. 
Upon  this  evidence  the  counsel  for  the  defendant  applied 
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Ezeh,  rf  pieatf  for  a  nonsuit,  on  the  ground  that  the  replication  was  not 
proved,  inasmuch  as  it  alleged  the  agreement  between 
Thompson  and  the  defendant  to  be  that  the  latter  should 
forbear  and  give  day  of  payment  of  the  sums  lent  to 
Thompson  for  a  certain  time,  to  wit,  until  the  expiration 
of  one  year  next  after  the  making  of  such  loan  and  ad^ 
vancement ;  whereas  the  proof  was,  that  no  time  at  all  for 
forbearance  was  mentioned.  The  plaintiff's  counsel  ap- 
plied to  the  learned  Judge  to  amend  the  record  pursuant 
to  the  provisions  of  the  3  &  4  Will.  4,  c.  42,  s.  24,  which 
he  did,  by  inserting  in  the  several  replications,  after  the 
words  "  until  the  expiration  of  one  year  next  after  the 
making  of  such  loan  and  advancement/'  the  words  **  re- 
deemable in  the  mean  time."  There  was  evidence  that 
more  than  5  per  cent,  had  been  received  upon  the  loan. 
The  jury  having  found  a  verdict  for  the  plaintiffs, 

Alexander  now  moved,  pursuant  to  leave  given  for  that 
purpose,  to  enter  a  nonsuit. — ^The  evidence  given  did  not 
prove  the  contract  as  laid.  Instead  of  being  a  contract 
that  the  defendant  should  forbear  for  a  year,  as  alleged,  it 
was  proved  to  be  a  general  advance  on  the  watches.  It 
was  nothing  like  a  contract  for  forbearance  for  a  year,  and 
therefore  not  within  the  meaning  of  the  Pawnbrokers' 
Act,  39  &  40  Geo.  3,  c.  99,  s.  17.  [Parke,  B.— Except 
that  it  was  to  be  inferred  that  the  watches  were  deposited 
with  him  in  his  trade  of  a  pawnbroker.  Mr.  Waison  ap- 
plied to  me  to  amend  the  replication,  and  I  thought  I  had 
power  to  do  so.]  The  amendment  carried  the  case  no 
farther ;  for,  unless  the  defendant  was  also  restricted  from 
demanding  repayment  until  the  expiration  of  the  year,  the 
variance  still  remained.  [Lord  Abinger,  C.  B. — I  think 
it  must  be  assumed  that  the  deposit  was  on  the  terms 
usual  with  pawnbrokers,  and  if  so,  that  is  an  implied  part 
of  the  contract.  Would  not  the  pawnbroker  be  liable  to 
penalties  in  this  case  ?"]  That  depends  upon  whether  it 
was  or  was  not  within  the  Pawnbrokers*  Act;  and  upon  the 
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ISS 


face  of  the  replication  it  did  not  appear  to  be  within  the  ^*^^\^^^^*^* 
act.  It  ought  therefore  to  have  been  tried  as  an  ordinary 
case  of  usury ;  anrl»  in  such  a  case,  which  is  a  penal  action, 
the  Judge  ought  not  to  have  amended.  But,  without 
an  amendment,  it  is  clear  that  the  plaintiffs  cannot  re- 
cover. 

Lord  Abinger,  C.  B. — The  question  for  the  jury  was, 
whether  the  parties  did  not  intend  to  apply  all  the  terms 
of  a  pawnbroking  contract,  with  the  exception  of  the 
amount  being  beyond  10/. 

Parke,  B. — It  is  clear  the  contract  was  meant  to  be  on 
the  usual  terms  of  a  pawnbroker.  Until  the  amendment 
was  made,  it  was  indefinite  on  both  sides,  but  it  is  now 
sufficient. 

Aldbrson,  B. — I  think  it  reasonable  to  infer  that 
Thompson  dealt  with  the  defendant  as  a  pawnbroker. 

Rule  refused. 


Lewis  v.  Parkes. 

JjEBT  by  the  assignee  of  a  bail-bond. — The  declaration,  in  an  action  by 
after  setting  forth  the  writ  of  summons,  the  arrest,  the  bairb^ndrthe  * 
execution  of  the  bail-bond,  and  the  breach  of  it,  in  not  declaration 

stated  that  the 

putting  in  special  bail,  whereby  the  bond  became  forfeited,  ahenff,  <*  by  an 
went  on  to  allege  that  the  sheriff,  *'  at  the  request  of  the  the  said  writing 
plaintiff;  bmng  the  plaintiff  in  the  said  suit,  by  an  indorse-  ^^id^anTt^ai 
ment  on  the  said  writing  obliii^atory  duly  made,  and  sealed  «<>  "^'^^^  theaeai 

®  °         "^  "^  of  the  officer  of 

with  the  seal  of  office  of  the  said  sheriff^,  assigned  the  said  the  said  sheriff, 
writing  obligatory  to  the  said  plaintiff",  according  to  the  ^d^Hting 
form  of  the  statute  in  such  case  made  and  provided."  IlJid^uiJtiff**'* 

Special  demurrer,  assigning  for  cause  that  it  does  not  according  to  the 
appear  in  or  by  the  said  declaration  that  the  said  sheriff  tute:"— J^tf/c// 

on  special  de- 
murrer, that  the  declaration  was  good,  and  that  it  was  not  necessary  to  state  in  the  dedaiation  that 
the  anigomeat  was  unitr  the  hand  oj  the  thtrif,  and  executed  in  the  pretence  of  two  witneteet. 
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Ms€h.  of  PkQ9,  assigned  the  said  writing  obligatory  to  the  said  plaiiitiff  in 
the  presence  of  two  credible  witnesses,  as  required  by  the 
statute  in  such  case  made. 

Mansetj  in  support  of  the  demurrer. — The  aatbarity  of 
the  sheriff  to  assign  a  bail-bond  is  given  by  the  statute 
4  Ann.  c.  16,  s.20,  which  enacts,  '^  that  if  any  person  shall 
be  arrested  by  any  writ,  bill,  or  process  issuing  out  of  any 
of  her  Majesty's  courts  of  record  at  Westminster,  at  the 
suit  of  any  common  person,  and  the  sheriff  or  other  officer 
taketh  bail  from  such  person  against  whom  such  writ  &c. 
is  taken  out,  the  sheriff  or  other  officer,  at  the  request  and 
costs  of  the  plaintiff  in  such  action  or  suit,  or  hia  lawful 
attorney,  shall  assign  to  the  plaintiff  in  such  action  the 
bail-bond  or  other  security  taken  from  such  bail,  by  in- 
dorsing the  same,  and  attesting  it  under  his  hand  and  seal, 
in  the  presence  of  two  or  more  credible  witnesses."  The 
authority  being  given  by  statute,  its  directions  ought  to  be 
strictly  pursued,  and  it  ought  to  appear  on  the  face  of  the 
declaration  that  they  have  been  complied  with.  There 
are  two  objections  to  this  declaration :  first,  that  the  as- 
signment is  not  stated  to  be  under  the  hand  of  the  sheriff; 
and  secondly,  that  it  is  not  stated  to  have  been  attested 
in  the  presence  of  two  witnesses.  The  case  of  Mifflin  v. 
Morgan  {a)  is  no  authority  in  support  of  the  declaration, 
since  there  the  objection  was  taken  on  a  writ  of  error, 
after  a  judgment  by  default ;  and  the  Court  overruled 
it  on  the  ground  that  the  defect  was  aided  after  judg- 
ment by  default,  by  the  4  Ann.  c.  16,  s.  2,  as  such  defect 
would  have  been  aided  by  a  verdict.  It  may  be  inferred 
from  the  judgment  in  Lease  v.  Box{b)f  to  have  been  the 
opinion  of  the  Court,  that  though  it  is  not  necessary  to  set 
*  forth  the  names  of  the  witnesses,  or  to  make  profert  of 
the  assignment,  yet  it  must  be  shewn  that  the  assignment 
was  made  in  the  mode  directed  by  and  according  to  the 

(a)  2  Lord  Raym.  1564.  (6)  I  Will.  12  L 
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words  of  the  statute.    This  objection  has  never  been  taken  Bxeh.  rf  puom; 
on  special. demurrer ;  and  it  is  submitted^  that,  if  so  taken,     ^      y'  ^ 
the  allegation  is  insufficient.  Lbwis 

V, 

Park  18. 
Humfrey^  CDntra«-^The  declaration  is  good.    The  case 

fJiUmme^  v.  Papworih  (a)  is  a  decision  expressly  in  point, 
though  it  may  be  admitted  that  the  objection  to  the  de- 
claration must  be  taken  to  have  been  as  if  upon  general 
demurrer ;  for  the  reasoning  of  the  Court  shews  that  it 
would  have  been  good  on  special  demurrer.  The  declara* 
ttoD  stated  that  the  defendant,  **  by  a  certain  indorsement 
upon  the  bond,  assigned  the  same  to  the  plaintiff,  accord- 
ing to  the  form  of  the  statute  in  that  case  made  and  pro« 
vided."  The  first  objection  taken  was,  that  the  plaintiff 
had  not  set  forth  that  the  assignment  was  under  the 
hand  and  seal  of  the  sheriff^,  as  it  was  expressly  directed 
to  be  by  the  stat.  4  Ann.  c.  16,  s.  ^ ;  and  that  there- 
fore be  had  not  shewn  enough  to  support  his  action. 
To  which  the  Court  say,  ^*  But  we  were  all  of  opinion 
that  there  was  no  weight  in  either  of  these  objections.  As 
to  the  first,  we  thought  this  the  best  mode  of  declaring, 
though  declarations  sometimes  are  otherwise,  because  the 
plaintiff  must  prove,  to  shew  that  the  assignment  was 
according  to  the  statute,  that  it  was  under  the  hand  aiid 
seal  of  the  sheriff.''  And  in  a  note  to  that  case  (6),  Lord 
Chief  Justice  Willes  says,  "  The  same  point  has  been 
ruled  on  another  part  of  this  clause  in  the  act.  Though 
the  statute  requires  the  indorsement  to  be  made  by  the 
sheriff  in  the  presence  of  two  mtnesses^  it  is  not  neces- 
sary to  set  out  their  names  in  the  declaration  stating  the 
assignment,  or  even  to  state  that  it  was  indorsed  in  the 
presence  of  two  witnesses ;''  and  he  cites  Robinson  v. 
Tajfhr  ie\  and  Lease  v.  Box*   And  he  adds :  "  It  is  suffi- 

(o)  WiUes,  408.  (c)  Fort.  366 ;  cited  1  Wils.  122, 

(b)  Page  409,  note  (a).  nomine  RoUiruan  ?.  Tay/or. 
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StOt.  of  PUmt,  cient  to  state  generally  that  the  sheriff,  at  the  request 
/^^'  ^  and  costs  of  the  plaintiff,  assigned  the  bond  to  the  plain- 
tiff according  to  the  form  of  the  statute."  In  Nighiitt' 
gale  y.  Wilcoxon  (a),  it  was  held  that  in  a  declaration 
against  a  sheriff  for  an  escape,  it  is  sufficient  to  allege  that 
the  writ  directing  the  arrest  was  duly  indorsed  for  hailt 
without  adding,  **  by  virtue  of  an  affidavit  made  and  filed 
of  record."  That  was  upon  a  special  demurrer ;  and  there, 
Baylet/y  J.,  in  delivering  the  judgment  of  the  Court,  says : 
•*  We  think  this  is  sufficient,  and  that  the  writ,  which  is 
stated  to  have  been  prosecuted  out  of  this  Court,  is  not 
to  be  presumed  to  have  issued  improvidently.  The  pre- 
sumption is  the  other  way,  and  that  all  things  have  been 
done  rightly,  and  all  steps  taken  which  are  necessary  by 
the  practice  of  the  Court,  or  the  statute  law  regulating 
that  practice,  to  the  due  issuing  of  the  writ.*'  There  is 
no  doubt  that  in  almost  all  cases  some  matter  besides  that 
which  is  stated  in  the  declaration  must  be  proved,  to  en- 
title the  plaintiff  to  recover ;  it  is  not  necessary  to  stale 
every  minute  ingredient  necessary  for  that  purpose. 

Liord  Abingxb^  C.  B. — ^The  case  cited  from  Willes  is 
applicable  to  the  present,  since  it  is  an  express  decision, 
that  It  is  enough  to  say  that  the  sheriff  assigned  the  bond 
according  to  the  form  of  the  statute.  The  plaintiff  must 
prove  the  assignment  to  hav6  been  made  under  the  hand 
and  seal  of  the  sheriff,  as  well  as  that.it  was  made  in  the 
presence  of  two  credible  witnesses. 

Parke,  B. — I  agree  with  the  Lord  Chief  Baron.  I 
think  that  the  authority  in  Willes  bears  out  the  principle, 
that  it  is  unnecessary  to  go  into  minute  detail,  where  it  is 
rather  matter  of  evidence  than  allegation.  If  this  objection 
were  allowed,  we  might  next  be  required  in  actions  by  as- 

(a)  10B.&C.202;5M.8iR.  169 ;  1 M.  &  P.  279 ;  4  Bing.  501. 
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signees  of  bankrupts  to  determine  that  the  general  state-  K^h.  y  pihu, 
ment  of  their  title, ''  according  to  the  form  of  the  statute,"  - 

is  not  sufficient,  but  that  they  must  go  into  the  particular        Lbwis 
mode  of  acquiring  it,  Paulbs. 

Alderson,  B. — I  am  of  the  same  opinion.  The  reason 
given  for  the  decision  in  Dawes  v.  Papworth  is,  that  the 
plaintiff  must  prove  that  he  has  done  that  whicli  the 
statute  requires,  and  that  he  cannot  recover  without  such 
proof.  If  this  objection  were  held  to  be  good,  we  should 
overrule  the  only  reason  upon  which  that  judgment  is 
given. 

GuRNEY,  B.,  concurred. 

Judgment  for  plaintiff. 


Rathbone  0.  Fowler. 

JoLEATONi  on  a  former  day,  obtained  a  rule  to  shew  whereadefen- 
cause  why  the  defendant  should  not  be  discharged  out  of  a'romovif  for" 
custody  under  the  48  Geo.  3,  c.  123.     The  original  debt  debt  and  costs 

\  -      1  1      «      •  to  an  amount 

was  under  ftOLt  but  the  defendant  had  given  a  cognovit  exceeding  20/:, 
for  debt  and  costs,  which  together  amounted  to  55/.,  and  ginaf  debt^wM 
it  was  for  this  sum  that  he  was  now  in  execution.  ""***''  ***** , 

amount,  and 
had  remained 

Humjrey  shewed  cause.—The  statute  48  Geo.  3,  c.  123,  *»  e«cutfen  for 

m  •  .  .  twelve  lucces- 

enacts,  "That  all  persons  in  execution  upon  any  judg-  sWe calendar 
ment,  in  whatsoever  Court  the  same  may  have  been  ob-  that  he  wL  en-' 
tained,  and  whether  such  Court  be  or  be  not  a  Court  of  ^^^  *?  ^^"^ 

'  charged  out  of 

Record,  ./or  any  debt  or  damages  not  exceeding  the  sum  of  custody  under 
90L,  exclusive  of  the  costs  recovered  by  such  judgment,  123,  the  amount 
and  who  shall  have  lain  in  prison  thereupon  for  twelve  stiiTcotif  wlfhin 
successive  calendar  months  next  before  the  time  of  their  *^«  meaning  of 

that  statute. 

application  to  be  discharged  as  hereinafter  mentioned, 
shall  and  may,  upon  his,  her,  or  their  application  for  that 
purpose  in  term  time,  made  to  some  one  of  his  Majesty's 
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Bteh,  0/  Pkat,  courts  of  record  at  Westminster,  to   the  satisfaction  of 
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such  Court,  be  forthwith  discharged  out  of  custody.**  In 
Robinson  v,  Lundell  {a),  and  — — —  v.  IVhiie  (6),  it  was 
held  that  a  defendant  wl:o  had  given  a  warrant  of  attor- 
ney for  debt  and  costs  for  an  amount  exceeding  SOL, 
though  the  original  debt  was  less,  was  not  entitled  to  be 
discharged  under  this  statute.  It  is  difficult  to  see  any 
distinction  between  a  warrant  of  attorney  and  a  cognovit 
in  this  respect. 

Parke,  B. — A  warrant  of  attorney  is  to  confess  judg- 
ment for  a  debt  and  costs  in  another  suit :  but  when  a 
cognovit  is  given,  as  here,  in  the  course  of  a  cause,  for  debt 
and  costs  in  that  cause,  the  costs  are  still  costs  within  the 
meaning  of  the  act. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

(a)  6  Moore,  287.  (6)  I  Dowl.  P.  C.  19. 


Wallen  9.  Smith. 
A  cause  wm  re-  AsSUMPSIT  ou  a  special  agreement,  to  recover  the 

ferred  to  arbl-  '^  ®  ' 

tration,  and  by  sum  of  40/.,  with  counts  for  work  and  labour,  money 
ference,  the  *  paid,  and  on  an  account  stated.  The  defendant  pleaded 
faVour  "hrawMd  "on-assumpsit  and  a  set-off,  and  paid  the  sum  of  2A  into 
should  be  made    Court.     The  cause  was  referred  to  arbitration  without 

was  to  be  at 

liberty  to  enter  a  verdict  being  taken,  but  the  order  of  reference  con- 

t"he  lum'awMd^'  Gained  a  term,  that  the  party  in  whose  favour  the  award 

d?ci*had*been  ^''^^'^  ^  made  should  be  at  liberty  to  enter  up  jadg- 

obtained.   The  ment  for  the  sum  awarded,  as  if  a  verdict  had  been  ob- 

awarded  a  turn  tained.    The  arbitrator  found  in  favour  of  the  plaintiff 

H€id,thli'^e  ^^^  *°  amount  under  20t    The  Master  on  taxation  had 

costs  must  be 

taied  according  to  tbe  reduced  scale  directed  by  the"  Directions  to  Taxing  Officers,"  H.  T.  4  W.4. 
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aUowed  costs  on  the  higher  scale  applicsble  to  causes  ^ch.  i>f  Phasp 
for  debts  above  SOL    Platif  on  a  former  day,  obtained  a 
rule  to  shew  cause  why  the  Master  should  not  review  his 
taxation. 

Kelly  now  shewed  cause. — ^This  is  not  a  case  to  which 
tlie  Directions  to  Taxing  Officers,  H.  T.  4  W.  4  (a),  ap- 
ply.  The  words  of  the  directions  are,  **  In  all  actions  of 
assumpsit,  debt,  or  covenant,  where  the  sum  recovered^  or 
paid  into  court,  and  accepted  by  the  plaintiff  in  satisfaction 
of  his  demand,  or  agreed  to  be  paid  on  the  settlement  of 
the  action,  shall  not  exceed  20/.  (without  costs),  the  plain- 
tiff*s  costs  shall  be  taxed  on  the  reduced  scale  hereunto 
annexed.**  The  object  of  these  directions  was  to  compel 
a  party  to  try  his  cause  before  the  sheriff  whenever  he 
had  the  power  to  do  so,  by  taking  away  the  inducement 
of  a  more  liberal  allowance  of  costs  on  a  trial  before  a 
judge.  But  that  reason  could  not  apply  here,  for  the 
plaintiff  was  precluded,  by  the  amount  sought  to  be  re- 
covered, from  trying  his  cause  before  the  sheriff.  Besides, 
the  directions  cannot  have  reference  to  a  case  like  the  pre- 
sent, where  the  matter  is  referred  to  arbitration,  for  here 
no  sum  has  been  "  recovered,**  as  no  verdict  has  been  en- 
tered up.  The  term  ''  recovered"  must  mean  after  a  trial, 
when  a  judge  might  give  a  certificate  for  higher  costs. 
The  same  word  occurs  in  the  43  Geo.  3,  c.  46,  s.  3,  and 
on  that  statute  it  has  been  decided,  that  if  a  defendant 
arrested  for  a  certain  sum  pay  a  less  sum  into  Court,  which 
the  plaintiff  accepts  in  satisfaction,  it  is  not  a  case  within 
the  statute :  Davey  v.  Renton  (6),  Rauveroy  v.  Alrfson  (c), 
Builer  V*  Brown  {d).  So  also,  it  has  been  held  that  a 
sum  awarded  by  an  arbitrator  is  not  **  a  sum  recovered  ** 
within  the  roesning  of  the  statute :  Keene  v.  Deeble  (e), 

(a)  2  Dowl.  P.  C.  485.  ( J)  1 B.  &  B.  66  {  3  Moore,  327. 

{b)  4  D.  &  Ry.  187;  2B.^  C.  (e)  3  B.  &  Cr.  491;  5  D.  &  R. 

711.  383. 
(r)  13  East,  90. 
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Exeh.  ofPUas,  Shetwood  V.  TatfloT  (a).  The  term  "recovered"  cannot 
apply  to  any  state  of  things,  except  where  the  sum  is  re- 
eoYered  on  a  trial  before  a  court  and  jury.  In  Holder  t. 
Raitt  (6),  the  cause  was  referred  to  arbitration  by  a  Judge's 
order,  which  directed  that  the  costs  of  the  suit,  reference, 
and  award  should  "  abide  the  event  in  like  manner  as  upon 
a  verdict."  The  arbitrator  awarded  that  the  defendant 
should  pay  the  plaintiff  a  sum  less  than  that  for  which  the 
defendant  was  arrested ;  and  it  was  held  that  the  Court 
could  not  give  the  defendant  the  costs  of  either  the  suit 
or  the  reference,  under  the  43  Geo.  3,  c.  46,  s.  3.  That 
shews  that  the  finding  of  an  arbitrator  is  not  equivalent  to 
a  verdict. 

Plait^  contra,  was  stopped  by  the  Court. 

Lord  Abinger,  CB. — I  am  of  opinion  that  this  must 
be  treated  as  a  recovery  of  less  than  20/.,  within  the  mean- 
ing of  the  Directions  to  Taxing  Officers.  The  plaintiff 
has  recovered  less  than  that  amount  by  some  process  or 
other.  If  the  rule  had  contained  no  further  words  than 
were  applicable  to  a  recovery  by  verdict,  I  should  have 
felt  that  the  analogy  to  the  cases  on  the  statute  43  Geo.  3, 
c.  46,  would  have  been  very  strong.  But  it  goes  on  to 
provide  that  the  same  scale  of  taxation  shall  take  place 
where  a  less  sum  than  2QI.  is  *^  paid  into  Court  and  ac- 
cepted by  the  plaintiff  in  satisfaction  of  his  demand,  or 
agreed  to  be  paid  on  the  settlement  of  the  action/'  which 
shews  that  the  word  •*  recovery**  is  applied  in  a  general 
sense,  and  means  that  if  a  party  does  not  obtain  more,  as 
the  fruits  of  his  process,  than  20/.,  he  will  be  allowed  costs 
only  according  to  the  lower  scale. 

(a)  6  Binfi:.  380;  3  Moore  &  {h)  2  Ad.  &  Ellts,  445;  4  Nev. 
P.  461.  &  Mann.  466. 
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Parke^  B.^I  am  of  the  same  opinion.  In  general  *'^**^j'*'*"» 
eases  of  reference  to  arbitration  this  decis'on  will  not 
operate  as  a  hardship ;  becaase  the  parties  may  make  it  a 
term  of  the  submission*  that  the  arbitrator  shall  havei  in 
this  respect,  the  power  of  a  Judge  to  grant  a  certificate. 
Id  this  particular  case  the  award  operates  strongly  as  a 
recovery,  because  the  agreement  of  reference  provides  that 
the  successful  party  should  be  at  liberty  to  enter  up  judg- 
ment for  the  sum  awarded. 

Alderson,  B. — The  direction  to  the  taxing  ofiicers  does 
not  confine  the  reduced  scale  of  allowance  to  those  cases 
only  which  are  triable  before  the  sheriff,  for  actions  of 
covenant  are  expressly  mentioned.  Then,  to  entitle  a 
party  to  the  higher  rate  of  costs,  he  must  shew  that  he  has 
recovered  more  than  20/.;  but  the  argument  urged  is^  that 
he  has  recovered  nothing  at  all. 

Rule  absolute — the  taxation  to  be  reduced 
by  the  difierence  between  the  two  scales. 


Taylor  v.  Murray. 

jXkILLER  had  obtained  a  rule  to  shew  cause  why  the  Ajadgmemon 
taxation  of  costs  in  this  cause,  together  with  the  judgment  a  rule,  order, 
and  execution,  should  not  be  set  aside  for  irregularity,  on  l^J^ll^  **' 
the  irround  that  the  plaintiff  had  not  delivered  a  copy  of  within  the  rule 

®  of  the  Eiche- 

the  bill  of  costs,  pursuant  to  the  rule  of  this  Court,  M.  T.  quer,  Mich. 
1  W.  4,  s:  10.    The  judgment  was  upon  demurrer.  ][7o!  whlTh  ^  *' 

require!  the  de- 
livery of  a  copy 

Humjrey  shewed  cause. — The  rule  is,    "That  one  ofthebiiiof 

day's  previous  notice  of  the  time  of  taxing  costs,  upon  ation. 

nr^i,  orders^  town  posteas,  and  inquisitions^  and  a  copy  ^  MmpW**whh 

of  the  bill  of  costs^  and  affidavit  to  increase  (if  any),  shall  ^^«  '"^«  j"  "<* 

*^  Iff.  \  j/f  ground  for  set- 

be  given  and  delivered  by  the  attorney  or  attomies  of  the  ting  aside  the 

judgment  and 

execution,  but 

only  for  a  reriew  of  the  taxation. 
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^^^7^^^'  P*'^y  ®'  parties  whose  costs  are  to  be  taxed^  to  the  attorney 
of  the  other  party  or  parties  in  the  same  action,  at  the  time 
of  service  of  such  notice ;  and  that  in  the  cases  of  posieas 
and  inquisitions  in  country  causes,  the  notice  shall  be  given 
two  daysi  and  a  copy  and  affidavit  delivered  two  days, 
before  such  taxation."  This  being  a  judgment  upon  de- 
murrer, no  deUvery  of  a  bill  of  costs  was  necessary:  that 
rule  does  not  apply  to  such  a  case,  for  this  is  neither  a 
rule,  order,  postea,  nor  inquisition.  The  case  of  Wilkins 
V.  Perkins  (a),  where  it  was  held  that  the  delivery  of  a 
copy  of  the  bill  of  costs  under  the  rule  was  imperative, 
unless  waived  by  the  other  party,  is  no  authority  in  this 
case,  as  that  was  on  a  postea.  [Parke,  B. — ^The  general 
rule  of  all  the  courts,  T.  T.  1  W.  4,  s.  12,  as  to  notice  of 
taxing  costs,  was  subsequent  to  the  rule  of  this  court,  but 
does  not  appear  to  affect  it  (6).  The  decisions  on  that 
rule  appear  to  have  been,  that  the  Court  will  not  set  aside 
the  judgment  and  execution  because  no  notice  has  been 
given  (c).] 

Miller,  contra. — ^After  the  argument  upon  the  demurrer 
in  this  case,  the  following  order  was  made  :  "  Upon  hear- 
ing Mr.  H.,  of  counsel  for  the  plaintiff*,  and  no  cause 
shewn,  it  is  ordered  that  judgment  be  entered  for  the 
plaintiff^"  That  is  either  a  rule  or  an  order;  but  if  it 
be  not  within  the  precise  words,  it  is  within  the  meaning 
and  the  spirit  of  the  rule  of  this  Court. 

Lord  Abingcr,  C.  B. — That  is  not  a  rule  or  order 
within  the  meaning  of  the  rule ;  it  is  merely  giving  judg- 
ment upon  the  demurrer :  but  if  it  were,  it  is  no  ground 
for  setting  aside  the  judgment.  Upon  the  general  rule  of 
all  the  Courts,  it  has  not  been  usual  to  set  aside  the  judg- 
ment, but  to  have  the  taxation  reviewed. 

(a)  2  M.  &  W.  316;  also  re-  Hil.T.  1838,  post.) 

ported  5  Dowl.  461,  nomine  Wil-  (c)  See  Perry  v.  Turner,  2  Gr. 

son  V.  Parkins.  &  J.  89;  Routledge  ▼.  Giles,  Ibid. 

(6)  But  see  Burch  v.  Poynier,  163;  and  see  note  (a),  20.  &  J.  93. 
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Parks,  B. — The  Courts  do  not  set  aside  the  judgment  '^a.  of  pum, 
and  execution  for  an  omission  to  comply  with  the  rule ;  but  ^  '  ^ 

merely  order  the  taxation  to  be  reviewed.  Tatlor 

e. 

Murray. 

Rule  for  setting  aside  the  judgment  and  ex- 
ecution discharged ;  the  bill  referred  back 
to  the  Master,  to  see  if  any  thing  was  over- 
charged ;  the  plaintiff  to  refund,  if  he  had 
allowed  too  much. 


Vaughan  v.  Goadby. 

UN  a  former  day  in  this  term,  James  had  obtained  a  A  defendant 
rule  to  shew  cause  why  the  bail-bond  should  not  be  deli-  reited  on  an 
vered  up  to  be  cancelled,  on  entering  a  common  appear-  ?®t!oL?yStm! 
ance.     It  appeared  from  the  affidavits,  that  the  plaintiff  afterwards,  on 

.  ,    1        ,    ^      ,  /«  1  /.*.»"  affidavit  dia- 

nad  arrested  the  defendant  upon  an  afndavit  of  debt  for  closing  certain 
200/.,  money  lent  and  advanced.  After  the  arrest,  the  /udge'a  o*rder  to 
defendant,  upon  an  affidavit  disclosing  certain  facts,  had  *.»"'Jil!*  '^I'i^^ 
obtained  a  judge's  order  for  arresting  the  plaintiff.  The  tifl*  applied  to  be 
plaintiff  afterwards  applied  to  be  discharged  out  of  cus-  of  custody,  and 
tody,  and,  in  support  of  his  application,  made  an  affidavit  J."^  that  purpose 
which   stated   some   facts   apparently   inconsistent    with  admitted  certain 

^'  •'  facts  which  ap- 

his claim  for  money  lent.     It  appeared  that   an  agree-  pearedto  bein- 

roent  had  been  made  between  the  plaintiff  and  defend-  ^^"ciaim  for 

ant.    by   which   the  defendant   was   to   manufacture  mi-  ?;°"*y  **"'•  . 

*       •'  ^  ^      ^  Under  these  cir- 

croscopes  for  the  American  market,  and  the  plaintiff  was  cumstances,  the 
to  supply  him  with  money  to  enable  him  to  do  so.     The  application  for 
affidavit  of  the  defendant  stated  that  he  had  made  the  mi-  SIiH-Sgi*len 
croscopes  to  a  much  larger  amount  than  200/.,  which  he  by  tiie  defend- 
admitted  he  had  received  from  the  plaintiff.    The  plaintiff 
admitted  the  contract,  but  denied  that  any  microscopes  had 
been  delivered. 

Erie  shewed  cause. — When  a  party  is  arrested  on  an 
VOL.  III.  L  M.  w. 
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Exeh.  of  Pleat,  affidavit  wliich  is  good  on  the  face  of  it,  the  Court  will 
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not  subsequently  inquire  into  the  truth  of  it,  and  allow 
the  merits  to  be  tried  upon  counter-affidavits.  In  Nize^ 
iich  V.  Bonacich  (a\  the  Court  recognised  the  general 
rule,  that  they  would  not  go  into  the  merits  of  an  arrest, 
upon  affidavits. 

James^  contra^  cited  Chambers  v.  Bemasconi  (6),  and 
Nizeiich  v.  Bonacich,  to  shew,  that  under  special  circum- 
stances, the  Court  would  interfere  summarily  and  discharge 
the  defendant  out  of  custody. 

Lord  Abinoer,  C.  B. — If  we  were  to  allow  this  appli- 
cation, we  should  be  doing  that  which  would  establish  a 
very  dangerous  precedent.  I  should  rather  say,  from  what 
appears  on  these  affidavits,  that  the  plaintiff  had  arrested 
the  defendant  for  a  wrong  cause  of  action.  But,  is  the 
Court  to  try  the  merits  of  the  original  affidavit  on  that 
ground  ?  If  we  were  to  do  it  in  this  instance,  we  should 
have  motions  every  term  to  try  the  merits  of  the  affidavit 
of  debt. 

Parke,  B« — I  have  felt  some  doubt  in  this  case,  be- 
cause, taking  the  plaintiff's  affidavit  without  the  defend- 
ant's, it  is  clear  that  he  had  a  right  to  arrest  him  for 
money  lent  and  advanced ;  but,  if  taken  in  conjunction 
with  the  defendant's,  then  it  shews  that  he  had  no  right 
to  hold  the  defendant  to  bail.  That,  however,  is  not 
sufficient  to  call  upon  us  to  interfere.  I  fully  concur  with 
what  has  been  said  by  the  Lord  Chief  Baron,  that  we 
should  be  establishing  a  dangerous  precedent  by  granting 
this  application. 

BoLLAND,  B.-'I  agree  with  the  Lord  Chief  Baron. 
"We  should  be  trying  actions  for  malicious  arrest  on 
motions  of  this  kind. 

Rule  discharged,  without  costs. 
(a)  5  B.  &  Aid.  904.  (6)  6  Bing.  499 ;  4  Moo.  &  P.  2/8. 
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HOLTON  V.  QUNTRIP. 


Exeh,  of  Pleat, 
1837. 


XhIS  was  a  sheriff's  interpleader  rule.     It  appeared  Thesberiflfis 
from  the  affidavits  that  the  sheriff  had  gone  to  the  de-  relief  under  the 
fendant's  premises,  in  order  to  levy  upon  his  goods  under  J[j!f'^5|Jherr 
a  fi.  fa.,  but|  on  a  claim  being  set  up  to  themi  had  withdrawn  ii&ving  gone  to 

the  premises  of 

from  the  premises  without  making  any  actual  seizure.  the  defendant  to 

take  his  goods 
under  a  fi.  fa., 

R»  Gumet/t  for  the  execution  creditor,  cited  Braine  v.  J^JjJJJ  wUhJut 

Hunt(a\  as  an  authority  to  shew,  that,  as  the  goods  had  «eixing  them, 

never  been  actually  in  the  sheriff's  hands,  he  was  not  en-  adverse  claim, 

titled  to  relief  under  the  Interpleader  Act.  SII?d5?n  wi'**" 

possession  when 
he  applies  to  the 

Dowling,  for  the  sheriff,  contended  that  the  6th  section  Court. 
of  the  act  provided,  not  only  for  the  case  of  goods  actu- 
ally seized,  but  also  for  the  case  where  there  had  been 
an  intention  to  take  them  in  execution;  the  words  being, 
'*  that,  when  any  such  claim  shall  be  made  to  any  goods  or 
chattels  taken,  or  intended  to  be  iaJcen^  in  execution  under 
such  process,  &c.,  it  shall  and  may  be  lawful  to  and  for  the 
Court  from  which  such  process  issued,  on  application  of 
such  sheriff  or  other  officer,  made  before  or  afler  the 
return  of  such  process,  and  as  well  before  as  after  action 
brought  against  such  sheriff  or  other  officer,  to  call  be- 
fore them  by  rule  of  court,"  &c.  &c.  So  that  the  act 
enabled  the  sheriff  to  apply  either  where  the  goods  were 
taken  or  intended  to  be  taken,  and  either  before  or  after 
the  return  of  the  process. 

Lord  Abinger,  C.  B. — The  sheriff  withdrew  on  a  claim 
being  set  up  to  the  goods.  He  does  not  come  to  the 
Court,  therefore,  intending  to  take  the  goods;  he  has 
exercised  his  own  judgment  upon  it,  and  forborne  to  take 

(«)  2  C.  &  M.  418  ;  2  Dowl.  P.  C.  391:  see  also  Scott  ?.  Lt%m,  2 
C.  M.  «c  R.  289. 
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^«*-  ofPUai,  them.     The  latter  provision  referred  to  was  intended  to 
s^^^^^^^^^^L^    Apply  to  cases  where  the  sheriff  might  obtain  time  to 
HoLTOM       make  his  return. 

r. 

GUNTRIP. 

Parke,  B.,  concurred. 

Alderson,  B. — ^The  statute  was  framed  to  get  rid  of 
the  difficulties  that  existed  in  affording  the  sheriff  relief 
in  a  court  of  equity.  But  there  is  no  instance  of  an 
interpleader,  where  the  sheriff*  had  not  possession  of  the 
goods,  and  was  therefore  unable  to  deliver  them  either  to 
one  party  or  the  other.  How  can  we  bar  the  claimant 
here,  if  he  runs  away  with  the  property? 

Rule  discharged,  with  costs. 


Auumpsit. — 
The  declaraUon 
suted  that  the 
defendant,  car- 
rying on  bun- 
neat  at  Liver- 
pool, lent  and 


Dixon  and  Another  v.  Fletcher. 

Assumpsit.  The  declaration  stated,  that,  heretofore, 
to  wit,  on  &c.,  the  defendant,  then  carrying  on  business 
at  Liverpool,  in  the  county  of  Lancaster,  sent  and  deli* 
vered  to  the  plaintiff's,  then  carrying  on  business  in  parts 
delivered  to  the  bevond  the  seas,  to  wit,  at  New  Orleans,  in  the  United 

plaintiffs,  car-  . 

ryingonbusi-     States  of  America,  a  certain  order  and  direction  to  pur- 

nen  at  New 
Orleans,  an 

order  to  purchase  cotton  for  the  defendant,  vis.,  if  they,  the  plaintiffs,  could  purchase  cotton 
at  such  price  as  to  stand  in,  laid  down  in  Liverpool,  all  charges  included,  Liverpool  fair  9\d.  per 
lb.,  good  fair  10<2.  per  lb.,  then  the  plaintiffs  were  to  purchase  cotton  to  the  extent  of  200  bales, 
and  if  at  \d,  per  lb.  under  those  prices,  300  bales;  if  at  \d,  per  lb.  under  those  prices,  400  bales ; 
and  to  draw  bills  of  exchange  on  the  defendant  for  the  amount  of  the  price.  The  declaration  then 
averred  that  the  plainiiffs  accepted  the  order,  and  promised  to  perform  all  things  therein  contained 
to  be  by  them  performed,  and  in  consideration  of  the  premises  the  defendant  promised  to  accept 
and  receive  the  cotton  to  be  purchased  by  the  plaintiffs  in  pursuance  of  the  order,  and  to  accept 
any  bill  drawn  by  the  plaintiffs  on  the  defendant  for  the  price  of  the  cotton.  The  declaration 
then  averred  that  the  plainiiffs  did  purchase  a  large  quantity,  to  wit,  206  bales  of  Liverpool  lair 
eotton,  at  such  a  price  as  to  stand  in  9}</.  per  lb.  laid  down  in  Liverpool,  all  charges  included:  it 
then  stated  the  shipping  of  the  cotton,  that  the  plaintiffs  drew  a  bill  for  the  amount,  that  after- 
wards, to  wit,  on  &c,  the  said  cotton  arrived  in  Liverpool,  and  then  wom  ready  to  be  deUnered  to 
the  defendant,  of  all  which  he  had  notice:  and  the  plaintiffs  afterward.-,  to  wit,  on  &c,  requested 
the  defendant  to  accept  the  said  cotton,  and  to  accept  the  said  biil  of  exchange,  which  was  then 
presented  to  the  defendant  for  acceptance.  Breach — ^that  the  defendant  did  not  nor  would  accept 
the  cotton  so  purchased,  or  any  part  of  it,  and  did  not  nor  would  accept  the  bill,  or  pay  or  satisfy 
the  plaintiffs  for  the  saitl  cotton: — Held,  on  demurrer,  that  the  declaration  was  ill,  as  it  did  not 
suflBciently  shew  that  the  plaintiffs  were  ready  and  willing  to  deliver  the  200  bales  only. 
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chase  cotton  for  the  defendant,  that  is  to  say,  if  they,  the  ^ch.  of  Phot, 
plaintiffs,  could  purchase  cotton  in  parts  beyond  the  seas, 
to  wit,  at  New  Orleans,  in  the  United  States  of  America,  at 
such  price  as  to  stand  in,  laid  down  in  Liverpool,  freight, 
duty,  and  every  charge  included,  both  in  Liverpool  and  also 
in  parts  beyond  the  seas—  Liverpool  fair,  d^d,  per  lb.,  good 
fair,  10c/.  per  lb. — then  the  plaintiffs  were  to  purchase  cotton 
to  the  extent  of  two  hundred  bales;  and  if  at  one  farthing 
per  lb.  under  the  prices  aforesaid,  then  the  plaintiffs  were 
to  purchase  three  hundred  bales  ;  if  at  one  halfpenny  per 
lb.  under  the  prices  aforesaid,  then  the  plaintiffs  were  to 
purchase  four  hundred  bales ;  and  to  draw  bills  of  ex- 
change on  the  defendant  for  the  amount  of  the  price  of 
the  cotton  so  purchased  as  aforesaid,  together  with  the 
charges  of  the  custody  and  shipment  thereof,  and  a  rea- 
sonable commission  to  the  plaintiffs  on  the  purchase  there- 
of; and  the  plaintiffs  accepted  and  received  the  said  or- 
der and  direction,  and  promised  to  perform  and  fulfil  all 
things  therein  contained  to  be  by  them  performed  and 
fulfilled ;  and  in  consideration  of  the  premises  the  defen- 
dant promised  to  accept  and  receive,  at  Liverpool  afore- 
said, the  cotton  to  be  purchased  by  the  plaintifi^s  in  pur- 
suance of  the  said  order,  and  to  accept  any  bill  of  ex- 
change drawn  by  the  plaintiffs  on  the  defendant  for  the 
amount  or  price  of  the  said  cotton,  together  with  the 
charges  on  the  custody  and  shipment  thereof,  and  a  rea- 
sonable commission  to  the  plaintiffs  on  the  purchase  there- 
of; and  the  plaintiflFs  in  fact  say,  that,  afterwards,  and 
before  the  commencement  of  this  action,  to  wit,  on  &c«, 
they,  the  plaintiffs,  did  purchase  in  parts  beyond  the 
seas,  to  wit,  at  New  Orleans  aforesaid,  a  large  quantity, 
to  wit,  two  hundred  and  six  bales  of  Liverpool  fair  cot- 
ton, at  such  a  price  as  to  stand  in  9\d.  per  lb.  laid  down 
in  Liverpool  aforesaid,  in  the  county  aforesaid,  freight, 
duty,  and  every  charge  included,  both  at  Liverpool  afore- 
said and  in  parts  beyond  the  seas ;  and  the  plaintiffs,  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  shipped 
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Exeh.  of  Pleat,  them.  The  latter  provision  referred  to  was  intended  to 
apply  to  cases  where  the  sheriif  might  obtain  time  to 
make  his  return. 

Parke,  B.,  concurred. 


Aldersom,  B. — The  statute  was  framed  to  get  rid  of 
the  difficulties  that  existed  in  affording  tlie  sheriff  relief 
in  a  court  of  equity.  But  there  is  no  instance  of  an 
interpleader,  where  the  sheriff  had  not  possession  of  the 
goods,  and  was  therefore  unable  to  deliver  them  either  to 
one  party  or  the  other.  How  can  we  bar  the  claimant 
here,  if  he  runs  away  with  the  property  ? 

Rule  discharged,  with  costs. 


Auumpiit. — 
The  declaration 
stated  that  the 
defendant,  car- 
rying on  busi- 
ness at  Liver- 
pool, sent  and 


Dixon  and  Another  t?.  Fletcher. 

Assumpsit.  The  declaration  stated,  that,  heretofore, 
to  wit,  on  &c.,  the  defendant,  then  carrying  on  business 
at  Liverpool,  in  the  county  of  Lancaster,  sent  and  deli- 
vered to  the  plaintiff's,  then  carrying  on  business  in  parts 
delivered  to  the  bevond  the  seas,  to  wit,  at  New  Orleans,  in  the  United 

plaintiflTs,  car-  j  »  » 

ryingonbusi-     States  of  America,  a  certain  order  and  direction  to  pur- 

ness  at  New 
Orleans,  an 

order  to  purchase  cotton  for  the  defendant,  viz.,  if  they,  the  plaintiffs,  could  purchase  cotton 
at  such  price  as  to  stand  in,  laid  down  in  Liverpool,  all  charges  included,  Liverpool  fair  9{d.  per 
lb.,  good  fair  iOd,  per  lb.,  then  the  plaintifis  were  to  purchase  cotton  to  the  extent  of  SOO  bales, 
and  if  at  ^d,  per  lb.  under  those  prices,  300  bales;  if  at  ^d,  per  lb.  under  those  prices,  400  bales  ; 
and  to  draw  bills  of  exchange  on  the  defendant  for  the  amount  of  the  price-  The  declaration  then 
averred  that  the  plaintiffs  accepted  the  order,  and  promised  to  perform  all  things  therein  contained 
to  be  by  them  performed,  and  in  consideration  of  the  premises  the  defendant  promised  to  accept 
and  receive  the  cotton  to  be  purchased  by  the  plaintiffs  in  pursuance  of  the  order,  and  to  accept 
any  bill  drawn  by  the  plaintifTs  on  the  defendant  for  the  price  of  the  cotton.  The  declaration 
then  averred  that  the  plaintiffs  did  purchase  a  large  quantity,  to  wit,  206  bales  of  Liverpool  iair 
cotton,  at  such  a  price  as  to  stand  in  9\d.  per  lb.  laid  down  in  Liverpool,  all  charges  included:  it 
then  stated  the  shipping  of  the  cotton,  that  the  plaintiffs  drew  a  bill  for  the  amount,  that  after- 
wards, to  wit,  on  &c.,  the  said  cotton  arrived  in  Liverpool,  and  then  wat  ready  to  he  delivered  to 
the  defendant,  of  all  which  he  had  notice:  and  the  plaintiffs  afterward.-,  to  wit,  on  &c.,  requested 
the  defendant  to  accept  the  said  cotton,  and  to  accept  the  said  bill  of  exchange,  which  was  then 
presented  to  the  defendant  for  acceptance.  Breach — ^that  the  defendant  did  not  nor  would  accept 
the  cotton  so  purchased,  or  any  part  of  it,  and  did  not  nor  would  accept  the  bill,  or  pay  or  satisfy 
the  plaintiffs  for  the  said  cotton: — Held,  on  demurrer,  that  the  declaration  was  ill,  as  it  did  not 
sufficiently  shew  that  the  plaintiffs  were  ready  and  willing  to  deliver  the  200  bates  only. 
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chase  cotton  for  the  defendant,  that  is  to  say,  if  they,  the  ^*ch.  of  Pitat, 
plaintiffs,  could  purchase  cotton  in  parts  beyond  the  seas, 
to  wit,  at  New  Orleans,  in  the  United  States  of  America,  at 
such  price  as  to  stand  in,  laid  down  in  Liverpool,  freight, 
duty,  and  every  charge  included,  both  in  Liverpool  and  also 
in  parts  beyond  the  seas—  Liverpool  fair,  9|d.  per  lb.,  good 
fair,  10c/.  per  lb. — then  the  plaintiffs  were  to  purchase  cotton 
to  the  extent  of  two  hundred  bales;  and  if  at  one  farthing 
per  lb.  under  the  prices  aforesaid,  then  the  plaintiffs  were 
to  purchase  three  hundred  bales  ;  if  at  one  halfpenny  per 
lb.  under  the  prices  aforesaid,  then  the  plaintiffs  were  to 
purchase  four  hundred  bales ;  and  to  draw  bills  of  ex- 
change on  the  defendant  for  the  amount  of  the  price  of 
the  cotton  so  purchased  as  aforesaid,  together  with  the 
charges  of  the  custody  and  shipment  thereof,  and  a  rea- 
sonable commission  to  the  plaintiffs  on  the  purchase  there- 
of;  and  the  plaintiffs  accepted  and  received  the  said  or- 
der and  direction,  and  promised  to  perform  and  fulfil  all 
things  therein  contained  to  be  by  them  performed  and 
fulfilled ;  and  in  consideration  of  the  premises  the  defen- 
dant promised  to  accept  and  receive,  at  Liverpool  afore- 
said, the  cotton  to  be  purchased  by  the  plaintiffs  in  pur- 
suance of  the  said  order,  and  to  accept  any  bill  of  ex- 
change drawn  by  the  plaintiffs  on  the  defendant  for  the 
amount  or  price  of  the  said  cotton,  together  with  the 
charges  on  the  custody  and  shipment  thereof,  and  a  rea- 
sonable commission  to  the  plaintiffs  on  the  purchase  there- 
of; and  the  plaintiffs  in  fact  say,  that,  afterwards,  and 
before  the  commencement  of  this  action,  to  wit,  on  &c., 
they,   the  plaintiffs,  did  purchase  in  parts  beyond  the 
seas,  to  wit,  at  New  Orleans  aforesaid,  a  large  quantity, 
to  wit,  two  hundred  and  six  bales  of  Liverpool  fair  cot- 
ton, at  such  a  price  as  to  stand  in  d^d.  per  lb.  laid  down 
in  Liverpool  aforesaid,  in  the  county  aforesaid,  freight, 
duty,  and  every  charge  included,  both  at  Liverpool  afore- 
said and  in  parts  beyond  the  seas ;  and  the  plaintiffs,  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  shipped 
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Exek.  of  Pleat,  the  Said  cotton  in  parts  beyond  the  seasi  to  wit,  at  &c.,  on 
board  of  a  certain  vessel  bound  for  the  port  of  Liverpool 
aforesaid,  in  the  county  aforesaid,  and  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  they^  the  plaintiffs, 
drew  a  certain  bill  of  exchange  on  the  defendants  at 
sixty  days'  sight  for  a  certain  sum  of  money,  to  wit, 
for  the  sum  of  274S/.  its.  8cf.,  being  the  amount  of  the 
price  of  the  cotton  so  purchased  by  the  plaintiffs  as  afore- 
said, together  with  the  charges  of  the  custody  and  ship- 
ment thereof,  and  a  reasonable  commission  to  the  plain- 
tiffs on  the  said  purchase  thereof;  and  the  plaintiffs  in 
fact  further  say,  that,  afterwards,  to  wit,  on  the  10th  day 
of  June,  the  said  cotton  so  purchased  by  the  plaintiffs  for 
the  defendant  as  aforesaid,  arrived  in  Liverpool  aforesaid, 
and  then  was  ready  to  be  delivered  to  the  defendant,  to 
wit,  at  Liverpool  aforesaid,  in  the  county  of  Lancaster; 
of  all  which  said  several  premises  the  said  defendant  then 
had  notice ;  and  the  plaintiffs  afterwards,  to  wit,  on  the 
11th  day  of  June,  requested  the  defendant  to  accept  and 
receive  the  said  cotton  so  purchased  as  aforesaid,  and  to 
accept  the  said  bill  of  exchange  drawn  by  the  plaintiffs  on 
the  defendant  as  aforesaid,  which  was  then  presented  to  the 
said  defendant  for  acceptance:  yet  the  said  defendant, not 
regarding  his  said  promise,  did  not  nor  would  accept  or  re- 
ceive the  said  cotton  so  purchased  as  aforesaid,  or  any  part 
of  it,  when  so  requested  as  aforesaid,  but  wholly  neglected 
and  refused  so  to  do ;  and  the  defendant,  further  disre- 
garding his  said  promise,  did  not  nor  would  accept  the 
said  bill  of  exchange  when  so  presented  to  him  for  accept- 
ance as.  aforesaid,  or  at  any  time  afterwards,  and  did  not 
nor  would  in  any  manner  pay  or  satisfy  the  plaintiffs  for 
the  said  cotton  so  purchased  as  aforesaid,  or  any  part 
thereof,  and  the  same  is  wholly  unpaid  for :   by  means 
whereof  the  plaintiffs  lost  and  were  deprived  of  the  use 
and  benefit  of  the  said  bill  of  exchange  which  the  de- 
fendant ought  to  have  accepted  as  aforesaid,   and  the 
plaintiffs  are  wholly  unpaid  and  unsatisfied  for  their  dis- 
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bursements  in  the  purchase  and  shipment  of  the   said  Etch,  rf  Pieoi, 

,,  1837. 

cotton. 

To  this  declaration  the  defendant  pleaded,  thirdly,  that 
the  quantity  of  cotton  in  the  declaration  mentioned  to  have 
been  purchased  and  shipped,  and  for  the  price  of  which, 
together  with  the  said  charges  and  commission,  the  said 
bill  was  drawn  as  in  the  said  declaration  mentioned,  was 
a  large  quantity  of  cotton,  more  than  and  exceeding  the 
said  extent  of  two  hundred  bales,  that  is  to  say,  the  same 
amounted  to  two  hundred  and  six  bales,  and  this  the  de- 
fendant is  ready  to  verify. 

Special  demurrer  to  the  third  plea. 

The  point  stated  on  the  part  of  the  plaintiffs  was,  that 
the  plea  did  not  contain  any  answer  to  the  whole  of  the 
count  which  it  professed  to  answer. 

The  defendant's  main  point  referred  to  the  declaration 
as  defective. 

WigJUnumt  in  support  of  the  demurrer. — This  is  a  de- 
murrer to  the  plea;  but  it  wUl  be  necessary  in  the  first  place 
tp  refer  to  the  declaration.  There  is  a  double  breach — 
first,  that  the  defendant  would  not  accept  or  receive 
the  cotton  or  any  part  thereof,  but  that  he  neglected  and 
refused  so  to  do ;  and,  secondly,  that  he  refused  to  accept 
the  bin.  The  breach  as  to  not  giving  the  bill  cannot 
perhaps  be  supported,  as  it  was  drawn  for  too  large  a  sum ; 
but  the  other  breacbi  for  not  accepting  or  receiving  the 
cotton  or  any  part  thereof,  is  sufficient.  There  is  n  dis- 
tinct allegation  that  the  defendant  refused  to  accept  or 
receive  any  part  of  the  cotton ;  and  he  was  clearly  bound 
to  receive  to  the  extent  of  two  hundred  bales. 

Sed  per  Curiam  (stopping  Cromptant  who  was  to  have 
argued  for  the  defendant). — You  do  not  shew  sufficiently 
in  your  declaration  that  the  plaintiffs  were  ready  and 
willing  to  deliver  the  two  hundred  bales  only. 

Leave  to  amend,  on  payment  of  costs. 
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Erch,  of  Pleas, 

1837. 
'      """""""^  Oakes  r.  Wood. 

Trespass  for  at-  jL  RESPASS  for  assault  and  battery.  The  first  count 
tiff;  and  striking  charged  that  the  defendant  assaulted  Elizabeth  Oakes, 
bi"dgeon,*and  *'^®  ^^^^  ^^  ^^^  plaintiff,  and  with  a  bludgeon  struck  her 
with  the  said       innnv  Violent  blows,  &c.,  and  with  the  said  bludgeon  struck 

bludgeon  strik-  ■ 

ing  and  pushing  and  pushed  her  down  to  and  upon  the  ground,  per  quod, 

and  upon  the  &^'     Second  count,  for  a  similar  assault  and  battery  of 

iRrTnotS^I  the  plaintiff.     The  defendant  pleaded,  first.  Not  guilty; 

secondly,  at  to  secondly,  as  to  assaulting,  beating,  and  ill-treating  the 

oisaulting,  ,  . 

beating,  and  ill-  said  Elizabeth,  as  in  the  first  count  mentioned,  a  special 
fTiaintiff/that       P^^^  in  the  Same  terms  as  that  pleaded  in  the  case  of 

defendant  was 
possessed  of  a 
public- house, 
that  plaintiff 
made  a  great 
noise  and  dis- 
turbance 
therein,  and 
obstructed  the 
business;  where- 
upon defendant 
requested  him 
to  cease  from 
making  such 
noise  and  dis- 
turbance,  and 
to  leave  the 
house,  which 
he  refused; 
whereupon 
defendant^  in 
defence  of  his 
possession, 
moUiier  manut 
impotuU  to 
remove  plain- 
tiff, and  did 
remove  him  out 
of  the  house : — 

thirdly,  as  to  assaulting,  beating,  and  iil-treating  the  plaintiff,  son  assault  demesne.  Replication 
to  the  two  latter  pleas,  de  injuriL  At  the  trial,  the  Judge  directed  the  Jury,  that,  even  though  the 
plaintiff  assaulted  the  defendant  6rst,  if  the  defendant  struck  the  plaintiff  with  a  bludgeon,  he  wu 
not  justified  on  these  pleadings: — Held,  that  this  was  a  misdirection. 

Quare,  whether  the  pleas  were  a  suflScient  answer  to  the  whole  of  the  trespasses  charged  in  the 
declaration  ? 


Oakes  and  Wife  v.  Wood  (a);  thirdly,  a  similar  plea,  as 
to  the  assaulting,  beating,  and  ill-treating  the  plaintiff,  as 
in  the  second  count  mentioned  ;  fourthly,  as  to  assaulting, 
&c.,  the  plaintiff,  son  assault  demesne.  To  each  of  the 
special  pleas  the  plaintiff  replied  de  injuria. 

This  was  an  action  arising  out  of  the  same  transaction 
as  that  of  Oakes  and  Wife  v.  Wood.  On  the  trial  before 
Bosanquet,  J.,  at  the  Spring  Assises  for  Cheshire,  the 
learned  Judge,  in  the  course  of  his  summing  up,  told  the 
jury,  that,  in  his  opinion,  even  if  the  plaintiff  struck  the 
defendant  first,  yet,  if  the  defendant  struck  him  with  the 
bludgeon,  he  was  not  justified  on  tliese  pleadings.  The 
jury  found  for  the  plaintiff  on  all  the  issues,  and  assessed 
the  damages  in  respect  to  the  injury  to  the  wife  at  60/., 
and  for  the  assault  on  the  plaintiff  at  Is. 

In  Easter  Term^  Jervis  obtained  a  rule  nisi  for  a  new 


(a)  2  M.  &  W.  791. 
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trialy  on  the  ground  of  misdirectioiiy  against  whichi  in  Exeh.  of  PUm, 
Trinity  Tenn,  ^^'' 

Evans  shewed  cause,  and  cited  Gregory  v.  Hill  (a), 
Collins  Y.  Rennison{b)t  Reecey.  Taylor  {c),  and  Bush  v. 
Parker  (cQ,  as  authorities  to  shew  that  the  matter  stated 
in  the  special  pleas  constituted  no  answer  to  the  aggra- 
vated battery  charged  in  the  declaration^  and  therefore 
that  the  direction  of  the  learned  Judge  was  right 

The  C0URT9  however,  were  clearly  of  opinion  that  it  was  a 
misdirection ;  but  entertaining  some  doubt  whether  the 
pleas,  inasmuch  as  they  professed  only  to  justify  the  "  as- 
saulting, beatings  and  ill-treating,"  were  an  answer  to  so 
much  of  the  charge  as  related  to  the  striking  and  pushing 
down  with  the  bludgeon,  they  suggested  that  the  verdict 
should  be  entered  for  the  defendant  on  the  special  pleas, the 
plaintiff*  being  at  liberty  to  move  to  enter  judgment  for 
him  non  obstante  veredicto.  The  case  stood  over,  that 
this  proposition  might  be  considered  by  the  plaintifi^'s 
counsel ;  but,  in  Michaelmas  Term,  the  plaintiff^  not  having 
assented  to  these  terms,  the  rule  for  a  new  trial  was 
made 

Absolute. 

Jervis  and  Welsby  were  to  have  argued  in  support  of 
the  rule. 


(a)  8  T.  R.  299.  (d)  4  M.  &  Scott,  588;  1  Bing. 

(6)  Saycr,  138.  N.  C.  72. 

(c)  4  Ner.  &  M.  470. 
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Garland  v.  Carlisle. 

A  sheriff  who  A  WRIT  of  error  having  been  brought  on  the  judg- 
the  ^>od8  of  A  ment  of  the  Court  of  Exchequer  Chamber  in  this  case  (a), 
i"^fe!^brfore'  ^^  ^*^  argued  in  last  Hilary  Vacation  by  Sir  F.  Pollock  and 
commiasbn  Sir  W.  FoUctt  for  the  plaintiff,  and  by  Bompas^  Serjt., 
an  act'of  bank-  and  Ballf  for  the  defendant.  In  Trinity  Vacation,  the 
noUaf orthewt  J^^ges  delivered  their  opinions  seriatinii  affirming  by  a 
of  bankruptcy,  majority  the  judgment  of  the  Exchequer  Chamber ;  Lord 
ver  to  the  ai-  Dentnan,  C.  J.|  Vaughan,  J.,  and  BoUandf  B.,  dissentieti- 
Bgnees.  tibus{b).    The  judgment  of  the  Court  below  was  there- 

upon, on  the  motion  of  the  Lord  Chancellor,  who  con- 
curred in  opinion  with  the  majority  of  the  Judges, 

Affirmed. 


(a)  2G.&M.31— 124. 
(6)  See  the  jadgments  fully  reported^  4  Scott,  587  to  717- 
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BEPORTS   OF    CASES 

ARGUED  AND  DETERMINED 

IN 

f%e  ^onvt^  of  Ux^tt^ntVf 

AND 
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REGULiE  OENERALES. 

It  is  hereby  orderbDj  that,  on  and  after  the  fourth  day  Exeh.  of  PUat, 
of  this  present  Hilary  Term,  all  affidavits  sworn  before  a  ' 

commissioner  in  the  country,  or  a  Judge  of  Assize  on  the 
circuit,  be  read  in  the  several  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer,  or  before  any  Judge  of 
the  same,  or  any  of  the  Masters  thereof,  in  like  manner  as 
other  affidavits,  and  without  obliging  the  party  filing  them 
to  obtain  copies  of  the  same. 

And  it  is  further  ordered,  that  all  affidavits  read 
before  a  Judge  of  any  of  the  said  Courts,  or  before  a 
Master  of  the  same,  shall  be  filed  with  the  Masters  of  the 
said  Courts,  and  be  alphabetically  indexed ;  such  affida- 
vits to  be  delivered  to  the  said  Masters,  in  order  to  be 
filed,  four  times  in  the  year,  that  is  to  say,  the  last  day  of 
each  term. 

[Signed  by  all  the  Judges.] 
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Jan.3Ui,  XT  IS  ORDERED,  that  the  17th  article  of  the  rule  made  in 
^®^'  Hilary  Term,  2  Will.  4,  for  regulating  the  practice  of  all 
the  Courts  of  King's  Bench^  Common  Pleas,  and  Exche- 
quer of  Pleas,  be  henceforth  annulled,  and  that  in  all 
cases  special  bail  may  be  justified  before  a  Judge  at  cham- 
bers, both  in  term  and  vacation. 

It  is  also  ordered,  that  no  rule  for  a  special  jury  be 
granted  on  behalf  of  any  defendant  or  plaintiff  in  replevin, 
except  on  an  afiidavit,  either  stating  that  no  notice  of  trial 
has  been  given,  or,  if  it  has  been  given,  then  stating  the 
day  for  which  such  notice  has  been  given ;  and,  in  the  lat- 
ter case,  no  such  rule  is  to  be  granted  unless  such  appli- 
cation is  made  for  it  more  than  six  days  before  that  day : 
provided  that  a  judge  may,  on  summons,  order  a  rule  for 
a  special  jury  to  be  drawn  up  at  any  time. 

It  is  further  ordered,  that  henceforth  every  rule  of 
Court  delivered  out  in  vacation,  shall  be  dated  the  day  of 
the  month  and  week  on  which  the  same  is  delivered 
out,  but  shall  be  intitled  as  of  the  term  immediately  pre- 
ceding such  vacation. 

[Signed  by  all  the  Judges.] 


Earl  Spencer  v.  Swan  n ell. 

drtt*fw^D^^^  Debt  on  the  2  &  S  Edw.  6,  c.  13.  s.  1,  for  treble 

ties  for  not  value   of  tithes   not   set  out.     Plea,  nil  debet.     Special 

tithes,  on  demurrer,  assigning  for  cause,  **  that  the  said  plea  is  a 

*8Edw%!ti8,  P'^*  ^^"'1  debet,  which,  by  the  rule  of  Court  in  that  case 

*^th?*"h'*^'^°"  made  and  provided,  under  the  authority  of  the  statute  in 

■ut.  21  Jac.  1,  such  case  made  and  provided,  shall  not  be  allowed  in  any 

^erefore  tibw  action."   Joinder  in  demurrer. 

new  rules  as 

to  pleading  do 

not  apply  to  luch  a  caie,  and  nil  debet  ii  still  a  good  plea  to  luch  an  action. 
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Newman  (in  Michaelmas  Term)  appeared  to  support  Exeh.  of  PUas, 
the  demurrer,  but  the  Court  called  on  ^ 

Earl  Spemcbe 

J.  Henderson^  to  support  the  plea. — First,  that  part  of  ^  ^nnbll 
the  rules  of  pleading  of  Hilary  Term,  1834,  on  which 
this  demurrer  is  founded,  extends  only  to  actions  of  con- 
tract, and  this  is  not  an  action  of  contract.  In  Faulkner  v. 
Chevell  (a),  (which  was  an  action  of  debt  on  the  22  Geo.  2, 
c.  46,  8.  14,  against  a  deputy  clerk  of  the  peace  for  prac* 
tising  as  an  attorney),  Mr.  Justice  Liiiledale  observed, 
that  **  the  rules  were  never  meant  to  apply  to  these  cases, 
and  if  tliey  do  so  it  was  an  oversight  in  drawing  them  up  \' 
and  also  that  ''  the  joining  of  debt  and  covenant  under  one 
head,  may  perhaps  shew  that  those  actions  of  debt  were 
contemplated  which  have  some  kind  of  contract  for  their 
foundation.'*  The  Courts  have  indeed  lately  entertained 
and  decided  questions  as  to  the  introduction  of  several 
counts  inactions  of  this  sort;  but  that  interposition  is 
founded  on  a  different  part  of  the  rules,  viz.,  on  the  "  Ge- 
neral Rules  and  Regulations,*'  which  purport  to  be  univer- 
sal in  their  application.  That  part  of  the  rules  which  is 
now  under  consideration,  is  confined  by  the  general  head- 
ing to  **  Pleadings  in  particular  actions,"  and  by  the  par- 
ticular heading  to  actions  in  covenant  and  debt.  If  the 
defendant  had  pleaded  the  plea  substituted  by  the  third 
clause  of  this  section,  viz.,  that  ''he  never  was  indebted 
in  manner  and  form  as  in  the  declaration  alleged,*'  there 
would  have  been  no  defence  on  the  record,  that  plea  having, 
in  the  language  of  the  rule,  "  the  same  operation  as  the 
plea  of  non-assumpsit  in  indebitatus  assumpsit,"  and  the 
plea  of  non-assumpsit  operating  ''  only  as  a  denial  in  fact 
of  the  express  contract  or  promise  alleged,  or  of  the 
matters  of  fact  from  which  the  contract  or  promise  alleged 
may  be  implied  by  law."  It  is  manifest  that  this  count  is 
not  founded  on  any  contract  or  promise,  express  or  im- 

(a)  5  Adol.  &  Ell.  213 ;  6  Nev.  &  M.  704. 
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Bxch.  of  pieoi,  plied,  to  pay  the  treble  value,  which  is  the  debt  demanded. 

-  Assuming,  (and  the  opinion  expressed  by  the  Court  of 

Earl  8pemc£r  King*s  Bench  in  Faulkner  v.  Chevell  (a)  appears  to  be 

SwANNiLL.  An  authority  for  the  proposition),  that  the  defendant 
might  well  plead  not  guilty,  it  is  clear,  that,  there  being 
nothing  in  the  new  rules  to  affect  the  legal  operation 
of  such  a  plea  in  this  form  of  action,  that  plea  would 
operate  precisely  as  it  formerly  did,  that  is,  in  the  same 
way  as  nil  debet.  This  result  would  tend  to  shew  that 
actions  of  the  present  kind  were  not  contemplated  in  this 
part  or  the  rules^  as  it  could  not  be  supposed^  that,  while 
the  plea  of  not  guilty  is  left  with  all  its  former  incidents, 
it  was  intended  to  take  away  the  right  to  plead  the  same 
defence  in  the  form  which  was  more  usual  than  not  guilty, 
and  is  more  nearly  adapted  to  the  form  of  the  action,  viz. 
a  denial  of  the  debt  demanded.  The  whole  context  of 
this  branch  of  the  new  rules  shews  that  actions  of 
contract  only  were  contemplated,  and  if  so,  the  prohi- 
bition of  the  plea  of  nil  debet  is  limited  within  the 
bounds  of  that  context.  That  the  present  is  not  an 
action  of  contract,  appears  from  various  authorities.  Lord 
Coke,  speaking  of  this  form  of  action,  observes  that  (b) 
"  This  action  of  debt  is  no  action  of  debt  within  the  sta- 
tute of  23  Hen.  8,  because  it  is  neither  upon  a  specialty 
or  by  contract ;  neither  is  this  action  upon  this  statute  any 
action  for  any  wrong  personal  immediately  done  to  the 
plaintiff,  for  it  is  a  nonfeasance,  viz.  a  not  setting  out  of 
the  tithes ;  Trin.  4S  Eliz.  in  communi  banco,  adjudged,  in 
action  for  the  treble  value  upon  this  statute,  not  guilty  or 
nil  debet  are  good  pleas,  and  so  upon  the  statute  5  Eliz. 
upon  perjury.'*  The  case  here  referred  to  is  no  doubt 
that  of  Woriley  v.  Herpingham  (c),  in  which  Coke,  then 
Attorney-General,  was  engaged,  and  in  which  it  was  held, 
that,  "  in  an  action  upon  the  statute  which  prohibits  a 


(a)  5  AdoL  &  Ell.  215.  (6)  2  Inst.  651. 

(c)  Cro.  Eliz.  766. 
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thing  upon  which  a  penalty  is  demanded,  the  issue  may  BmcK  of  Pktut 
be  non  culpabilis  or  nil  debet/'    The  cases  of  Johns  v.  ^ 

Came  (a),  and  Bawtrey  v.  Isted  (6),  are  to  the  like  effect.  Bari  SrENosa 
And  because  this  is  not  a  debt  ex  contractu,  action  inde  swarnbll. 
does  not  lie  against  an  executor  for  the  act  of  his  testator 
in  not  setting  out  tithes :  Moreion  v.  Hopkins  (c),  Holl  v. 
Bradford  {d) :  for  the  same  reason  the  Statute  of  Limita- 
tions of  the  SI  Jac.  1,  is  not  pleadable  to  this  action:  Ta^ 
lory  v.  Jackson  (e).  In  none  of  its  incidents  is  this  an 
action  of  contract. 

Secondly,  the  operation  of  the  rules  for  the  purpose 
contended  for  by  the  plaintiff,  even  if  intended  by  the 
learned  framers  of  these  rules,  is  prevented  by  the 
proviso  at  the  end  of  the  first  section  of  the  statute  of 
the  8  &  3  Will.  4,  c.  42,  empowering  the  judges  to  frami^ 
the  rules,  vis.  **  provided  always  that  no  such  rule  or 
order  shall  have  the  effect  of  depriving  any  person  of  the 
power  of  pleading  the  general  issue,  and  giving  the  special 
matter  in  evidence,  in  any  case  where  he  is  now,  or  here- 
after shall  be,  entitled  to  do  so  by  any  act  of  Parliament 
now  or  hereafter  to  be  passed."  The  defendant  here  is 
entitled  to  plead  the  general  issue,  and  give  the  special 
matter  in  evidence  thereunder,  by  virtue  of  the  stat.  21 
Jac  1,  c.  4,  8.  4,  which  enacts,  ''  that,  if  any  information, 
suit,  or  action  shall  be  brought  or  exhibited  against  any 
person  or  persons,  for  any  offence  committed  or  to  be  com- 
mitted against  the  form  of  any  penal  law,  either  by  or  on 
the  behalf  of  the  king,  or  by  any  other,  or  on  the  behalf 
of  the  king  and  any  other,  it  shall  be  lawful  for  such  de- 
fendants to  plead  the  general  issue,  that  they  are  not 
guilty,  or  that  they  owe  nothing,  and  to  give  such  spe- 
cial matter  in  evidence  to  the  jury  that  shall  try  the  same, 
which  matter  being  pleaded  had  been  a  good  and  suffi- 
cient matter  in  law  to  have  discharged  the  said  defendant 

(a)  Gro.  Eliz.  62i.  derfin,  407. 

{b)  Hob.  218.  (d)  2  Sid.  88. 

(c)  2  Keblc,  602 ;  S.  C.  2  Si-         (c)  Cro.  Car.  613. 
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^^^\  ^qq"^^'  against  the  said  information^  suit,  or  action/*  &c.     The 
^    first  clause  of  this  act  applies  in  terms  only  to  proceedings 

Etri  Spencer   by  Common  informers  and  promoters ;  the  second  appears 
SwANHELL.     ^^  ^  in  furtherance  of  the  first  clause ;  and  the  third  is 
also  confined  to  proceedings  by  an  informer  or  relator. 
[Alderson,  B. — The  preamble  is  in  favour  of  the  plaintiff.] 
But  the  enactment  in  the  fourth  section  is  clear  and  po- 
si(ive«  and  goes  beyond  the  previous  clauses  of  the  pre- 
amblci  and  reaches  the  present  case.   This  is  an  action  by 
the  party  grieved,  for  an  offence  committed  against  the  form 
of  a  penal  law.  The  3  &  S  Ed  w.  6,  c.  13,  s.  1 ,  contemplates 
an  offence  and  creates  a  penalty,  as  it  commands  the  set- 
ting out  of  the  tithes  ''  under  the  pain  of  forfeiture  of  tre- 
ble value  of  the  tithes  so  taken  or  carried  away."     The 
53  Geo.  3,  c.  127,  s.  5,  enacts  that  ''no  action  shall  be 
brought  for  any  penalty  for  the  not  setting  out  tithes," 
unless  within  six  years.     Lord  Kenyan  speaks  of  ''  penal 
actions  on  the  2  &  3  Edw.  6,  c.  13,  s.  S  '*  {a).     Penal  sta- 
tutes are  defined  to  be  "  such  acts  of  Parliament  whereby 
a  forfeiture  is  inflicted  for  transgressing  (he  provisions 
therein  contained'*  (i).    The  statute  may  be  penal,  though 
in  its  operations  the  law  may  be  remedial,  and  though  the 
action  founded  on  it  might  be  in  all  respects  governed  by 
the  regulations  applicable  to  actions  by  common  informers. 
The  law  that  creates  a  penalty  is  not  the  less  penal  that 
it  gives  the  penalty  to  the  party  grieved.     It  is  true  that 
the  plea  of  the  general   issue,   nil   debet  or  non  culp., 
in  actions  of  this  sort,  was  held  good  long  before   the 
passing  of  the  21  Jac.  1,  c.4;  but,  until  the  passing  of 
that  act,  it  would  only  operate  as  at  common  law,  as   a 
denial,  and  would  not  let  in  special  matter. 

Thirdly,  supposing  the  plea  objectionable,  it  should  have 
been  objected  to  in  a  different  way — the  plaintiff  might  have 
applied  to  the  Court  or  a  Judge  to  disallow  or  set  it  aside. 
The  rule  provides  that  the  plea  shall  not  be   **  allotcedJ'* 

{a)  Radford  v.  M'Infosh,  3  T.  R.  635.         (6)  Dwarris  on  Statutes,  642. 


HILARY  TBRM|   1  YICT.  159 

Where  it  is  intended  that  the  failure  to  obsenre  a  pre-  Eteh.  of  PUas^ 

1838 
scribed  alteration  of  the  old  form  of  pleading  shall  be  the  ^ 

subject  of  demurrer,  that  intention  is  expressed,  as  in  the  Earl  SrENCBs 
rule  ▼,  ly  as  to  the  local  description  in  trespass  quare  clau-  swannblu 
sum  fregit.  And  the  plea  having  been  allowed  expressly 
or  tacitly,  is  good,  if  when  found  by  a  jury  it  would  bar 
the  action.  The  questioni  whether  it  ought  to  be  allowed, 
affects  the  practice  and  discipline  of  the  Court  in  this  re- 
spect, and  not  the  construction  of  the  plea  when  brought 
before  the  Court  on  demurrer. 

Newmanj  contra. — Before  the  stat.  SI  Jac.  1>  the  pleas 
of  not  guilty  and  nil  debet  were  good  pleas,  and  the  plea 
of  not  guilty  is  still  a  good  plea,  and  the  decision  of  the 
present  case  will  not  affect  it.  It  has  been  said  that  the 
rules  as  to  pleading  in  *'  Covenant  and  Debt,"  ss.  3  &  4, 
apply  only  to  actions  of  contract ;  but  that  is  not  so.  The 
Srd  rule  speaks  of  actions  of  debt  on  simple  contract,  but 
the  4th  rule  is  general, — **  in  other  actions  of  debt  in  which 
the  plea  of  nil  debet  has  been  hitherto  allowed,  including 
those  on  bilk  of  exchange  and  promissory  notes,  the  de- 
fendant shall  deny  specifically  some  particular  matter  of 
fact  alleged  in  the  declaration,  or  plead  specially  in  con- 
fession and  avoidance.'*  [Parke,  B. — ^The  real  question 
is,  not  whether  this  comes  within  that  rule,  but  whether 
we  had  power  to  make  such  a  rule  to  apply  to  such  a  case 
as  the  present  We  think  the  words  in  their  literal  mean- 
ing would  include  it.  The  object  of  the  framers  of  those 
rules  was  to  take  away  the  plea  of  nil  debet  wherever  it 
could  be  done;  but  the  question  is,  whether  they  had 
power  to  do  so,  where  the  action  is  on  a  penal  statute  within 
the  meaning  of  the  31  Jac.  1 ,  c  4.]  The  stat.  S  &  4  Will.  4, 
c  42,  s.  1,  which  empowers  the  Judges  to  make  alterations 
in  the  mode  of  pleading,  provides  ''  that  no  such  rule  or 
order  shall  have  the  effect  of  depriving  any  person  of  the 
power  of  pleading  the  general  issue  and  giving  the  special 

VOL.  III.  M  M.  w. 
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Brch,  of  Pt9at,  matter  in  evidence,  in  any  case  wherein  he  is  now  or  here- 
ff  1838. 

^  '  ^     after  shall  be  entitled  so  to  do  by  virtue  of  any  act  of  Par- 

E^ri  Spencer  liament  now  or  hereafter  to  be  in  force."  The  question 
SwANNBLL.  then  arises,  whether  this  is  a  penal  action  in  which  a  party 
acquires  a  right  to  plead  nil  debet  under  the  statute  SI  Jac. 
1 ,  c.  4,  s.  4  :  and  it  is  submitted  that  it  is  not.  The  stat.  2 
&  S  Edw.  6,  c.  13,  is  a  remedial  and  not  a  penal  act:  and 
it  is  clearly  laid  down,  although  some  of  the  old  dicta  are 
the  other  way,  that,  before  the  statute  of  James,  a  defend- 
ant had  a  right  to  plead  nil  debet  to  an  action  on  the  for- 
mer statute,  and  therefore  a  defendant  did  not  acquire  a 
right  to  plead  it  from  the  statute  of  James.  The  statute  21 
Jac.  1,  is  stated  in  the  title  to  be  **  An  act  for  the  ease  of 
the  subject  concerning  informations  upon  penal  statutes." 
It  applies  to  all  penal  actions  properly  so  called,  such  as 
actions  by  or  in  the  name  of  the  King,  or  qui  tam  actions, 
but  not  to  such  an  action  as  the  present.  The  stat.  31  Eliz. 
c.  5,  made  in  pari  materia,  which  limits  the  time  within 
which  actions  on  penal  statutes  may  be  brought,  has  been 
held  not  to  apply  to  actions  by  the  party  grieved :  CalU' 
ford  V.  Blawford  (a).  That  construction  could  not  have 
prevailed  if  they  had  been  deemed  penal  actions.  In  Selw. 
Nisi  Prius,  vol.  g,  p.  1312,  it  is  said  :  "  An  action  on  this 
statute  (2  &  3  Edw.  6,  c.  13),  being  brought  by  the  party 
grieved  for  the  purpose  of  trying  a  right,  and  being  a  more 
beneficial  remedy  to  the  defendant  than  to  be  carried  into  the 
spiritual  court,  is  not  considered  as  a  penal  action  brought 
by  a  common  informer ;  consequently  a  new  trial  will  be 
granted  where  it  is  clear  that  the  verdict  has  been  given 
for  the  defendant  against  the  weight  of  evidence,  although 
in  penal  actions  the  courts  will  not  permit  a  verdict  for  the 
defendant  to  be  disturbed  on  this  ground :"  citing  Hoi- 
loway  V.  Heweit  (6),  Lord  Selsea  v.  Powell  {c)^  and  Brook 
V.  Middleton  {d).     In  Bonei  v.  Booth  (e),  which   was  an 

(a)  1  Show.  353,  4.  (e)  6  Taunt.  297. 

{h)   Trin.  13  Geo.  3,   M5S.         {ji)  10  East,  269. 
Stijt.  Hill,  p.  339.  {€)  2  Sir  W.  Blac.  Rep.  1226. 
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action  on  the  9  Anne,  c.  li,  for  preventing  excessive  and  ^<?*-  •/  ^^f* 

deceitful  gaming,  that  statute  is  said  to  be  remedial  where  > 

the  action  is  brought  by  the  party  injured,  but  penal  when  £»!  Spencer 

brought  by  a  common  informer.     The  proper  plea  in  this  Swannell. 
case  would  have  been  not  guilty,  and  not  nil  debet. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Parke,  B. — This  was  an  action  of  debt  for  the  treble 
value,  for  not  setting  out  tithes,  to  which  there  was  a  plea 
of  nil  debet  To  this  plea  the  plaintiff  demurred,  and 
assigned  for  a  special  cause,  that  it  was  a  plea  not  allowed 
by  the  pleading  rules.  The  case  was  argued  late  in  last 
Term,  before  my  Brothers  Alderson  and  Gurney  and  my- 
self, and  we  have  considered  it,  and  are  of  opinion  that 
the  plea  is  good. 

Two  reasons  were  urged  on  the  argument  for  the  vali» 
dity  of  the  plea.  The  first,  that  the  rules  did  not  extend 
to  any  actions  of  debt  but  those  on  contract :  the  second, 
that  this  plea  was  given  by  the  statute  SI  Jac.  1,  c.  4,  and 
therefore  that  the  Judges  had  no  power,  by  reason  of  the 
proviso  in  section  1  of  3  &  4  Will,  4,  c.  4@,  to  deprive  the 
subject  of  the  benefit  of  this  plea,  and  of  giving  the  spe^^ 
cial  matter  in  evidence  under  it,  whatever  they  may  have 
intended  to  do  by  the  rules. 

The  Court,  on  the  argument,  intimated  its  opinion  on 
the  first  point,  but  took  time  to  consider  the  second,  and 
look  into  the  authorities.  We  think,  after  full  considera-* 
tion,  that  this  is  a  penal  action  within  the  fourth  clause  of 
%\  Jac.  1,  c.  4,  and  consequently  that  the  Judges  had  no 
power  to  deprive  the  defendant  of  the  right  to  plead  nil 
debet,  or  not  guilty. 

That  section  is  as  follows ; — "  That,  if  any  information, 
suit,  or  action,  shall  be  brought  or  exhibited  against  any 
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^'*^**iftQi/*^'"*  person  or  persons,  for  any  offence  committed  or  to  becom- 
s^.^^^J_^     mitted  against  the  form  of  any  penal  law,  either  by  or  on 
Earl  Spencer    the   behalf  of  the   King,  or  by  any  other,   or  on  the 
SwANNELL.     behalf  of  the  King  and  any   other,  it   shall    be  lawful 
for  such  defendants  to  plead  the  general  issue^  that  they 
are  not  guilty,  or  that  they  owe  nothing,  and  to  give  such 
special  matter  in  evidence  to  the  jury  that  shall  try  the 
same,  which  matter,  being  pleaded,  had  been  a  good  and 
sufficient  matter  in  law  to  have  discharged  the  said  defend- 
ant or  defendants  against  the  said  information,  suit,  or 
action  ;  and  the  said  matters  shall  be  then  as  available  to 
him  or  them  to  all  intents  and  purposes,  as  if  he  or  they 
had  sufficiently  pleaded,  set  forth,  or  alleged  the  same 
matter  in  bar  or  discharge  of  such  information,  suit,  or 
action." 

There  is  no  doubt  but  that  this  case  is  within  the  letter 
of  this  section,  taken  by  itself. 

A  penal  law  is  a  statute  which  imposes  a  penalty ;  and 
the  statute  of  Edward  6th  does  impose  a  penalty,  for  it 
trebles  the  original  duty  by  way  of  punishment,  thus 
making  the  defaulting  party  liable  to  a  forfeiture  beyond 
the  amount  of  the  duty  withheld.  It  is  true  that  it  is  an 
action  not  barely  penal,  for,  on  the  principle  that  it  is  foi'a 
duty  also,  such  action  lies  by  executors  within  the  equity 
of  the  statute  de  bonis  asportatis  in  vit&  testatoris ;  Mare- 
tony.  Hopkins  {a);  and,  after  a  recovery  in  this  action,  the 
plaintiff  cannot  recover  the  tithe  in  any  other  suit ;  Cham' 
pernon  v.  Hill  [b) ;  nor  is  it  purely  penal  within  the  rule 
adopted  by  the  Courts  as  to  granting  new  trials  after  a 
verdict  for  the  defendant. 

The  question  then  is,  whether  by  the  context  or  any 
judicial  exposition  of  the  words  of  this  section,  actions  of 
this  kind,  or  any  actions  for  penalties  by  the  party  grieved, 
are  taken  out  of  the  operation  of  the  words  according  to 
their  ordinary  construction. 

(a)  2  Sid.  407.  (A)  Yelv.  63. 
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In  the  context  nothing  is  to  be  found  which  restricts  the  EmH.  of  PUat, 
ordinary  meaning  of  the  words  of  this  clause  to  any  par-  ^  '  > 

ticular  class  of  informations.  The  title  (though  that  is  Eari  Spencer 
not  strictly  a  part  of  the  act^  and  is  therefore  of  little  swamwell. 
weight)  is  general,  *'  An  act  for  the  ease  of  the  subject 
concerning  informations  upon  penal  statutes;*^  the  recital 
in  the  preamble  is,  '*  That  offences  against  penal  laws 
may,  with  more  ease  and  less  charge,  be  commenced  arid 
tried  in  the  counties  where  they  are  committed,  and  that 
the  poor  commons  are  grievously  molested  by  troublesome 
persons  commonly  called  relators,  informers,  and  pro- 
moters, by  compelling  them  to  appear'  in  his  Majesty's 
Courts  at  Westminster."  This  recital  applies  only  to  such 
informations  as  might  be  prosecuted  either  at  the  assizes 
or  sessions,  or  in  the  superior  Courts,  at  the  option  of  the 
informer;  and  the  first  clause  removes  that  particular 
grievance,  by  restricting  such  informations  to  the  courts 
below;  and  the  third  imposes  a  further  check  on  these 
informations,  (namely,  such  as  "by  that  act  are  before 
appointed  to  be  heard  and  determined  in  their  proper 
counties")  (a),  by  requiring  the  relator  to  make  affidavit 
that  the  offence  was  committed  in  the  county,  and  within 
one  year.  The  second  section  is,  in  its  terms,  general ; 
but  it  has  received  a  judicial  construction,  and  been  held 
to  apply  only  to  the  same  description  of  informations  as 
before  mentioned.  See  the  case  of  Barber  v.  TiUon  (6), 
and  also  Mr.  Justice  Baylet^s  observations  in  Whitehead 
V.  Wynn  (c).  Its  effect  is,  with  respect  to  such  informa- 
tions, to  re-enact  the  provisions  of  the  35  Eliz.  c.  5,  s.  2, 
with  some  alteration  as  to  the  mode  of  taking  advantage  of 
the  objection,  and  to  enforce  the  laying  the  venue  in  the 
proper  county. 

These  three  sections,  therefore,  remedy  the  particular 
mischief  recited.  Then  comes  the  section  in  question, 
which,  instead  of  being  confined  in  express  terms,  as  the 

(n)  Leigh  v.  Kent,  S  T.  R.  362.         (c)  5  Man.  &  Selw.  430. 
(6)  3Mau.&Sehv.  430. 
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^'**i^/ ^''«*'  third  section  immediately  preceding  is,  to  the  informations 

V v'l*-^     before  appointed  to  be  tried  in  their  proper  counties,  uses 

Earl  Spencer   general  language.     The  words  introductory  of  this  (the 
SwANNELL.     fourth  sectiou),  instead  of  "  Be  it  further  enacted,'*  as  in 
the  second  and  third,  are,  ''  And  be  it  also  enacted,**  as  if 
proceeding  to  a  new  head.     It  then  goes  on,  **  That,  in 
any  information,   action,   or  suit,"  (no    in  any   such  in- 
formation, &c«)  "  on  any  penal  statute,  it  shall  be  lawful 
for  the   defendant  to  plead  the  general  issue,  and  give 
the  special   matter    in  evidence/'      Now,    this    section 
is  not,   in   any  mode  of  construing  it,  whether  as   re« 
lating  only  to  such  suits  on  penal  statutes  as  are  there* 
after  to  be  brought  in  the  inferior  Courts,  or  to  all  suits 
on   such   statutes,    calculated   to  remove   the   particular 
grievance  mentioned  in  the  preamble,  viz.  that  the  sub- 
ject has  been  vexatiously  sued  in  the  superior  when  he 
might  have  been  sued  in  the  inferior  Courts,  and  out  of  the 
proper  county  :  the  section  is,  in  any  view  of  it,  an  addi- 
tional boon  to  the  subject ;  it  goes  beyond  the  grievance 
recited,  but  it  is  within  the  general  object  of  the  act,  the 
ease  and  relief  of  persons  sued.     We  see,  therefore,  no 
reason  in  the  context  contained  in  the  recital  for  putting 
a  narrow  construction  on  the  general  words  of  this  clause, 
and  there  is  no  other  part  of  the  act  which  can  have  that 
effect.     On  the  other  hand,  the  proviso  (the  fifth  section), 
which  clearly  includes  some  actions  in  which  the  remedy 
was  in  the  superior  Courts  alone,  affords  an  argument,  we 
do  not  say  a  conclusive  one  (for  the  proviso  may  have  been 
inserted  for  the  sake  of  caution),  but  still  it  affords  some 
argument,  that  some  part  of  the  statute  was  intended  to 
apply   to  other  penal  statutes  than  those  in  which  the 
remedy  was  either  in  the  superior  or  inferior  Courts,  at 
the  option  of  the  informer ;  and,  if  so,  the  section  in  ques- 
tion, being  in  its  terms  general,  may  well  answer  that  de- 
scription. 

We  think,  therefore,  that  there  is  nothing  in  the  context 
which  limits  the  general  language  of  the  fourth  sectioni 
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and  there  18  not  certainly  any  judicial  exposition  of  this  Exeh.^  puom, 
ieetiott,  (though  of  all  the  other  sections  there  is  (a),)     k^^^^^,!^ 
which  confines  it  to  that  class  of  actions  which  was  capa-   EmISpencie 
ble  of  being  brought  either  in  superior  or  inferior  Courts,     Swannsll. 
at  the  time  of  the  passing  of  the  21  Jac.  1«  or  to  actions 
by  common  informers. 

There  is  indeed  a  dictum  of  Lord  Mansfield's^  in  the 
course  of  the  argument  of  the  case  of  Sibly  v.  Cuming  (6), 
which  it  is  proper  to  notice,  it  was  an  action  of  debt  for 
bribery,  on  the  statute  2  Geo.  2,  c  24,  and  the  question 
was,  whether,  under  nil  debet,  the  defendant  could 
prove  that  he  was  a  discoverer  under  the  act,  so  as  to  be 
excused  from  the  penalties.  In  the  course  of  the  argument 
Mr.  Mansfield  contended,  that  the  right  to  give  that  evi- 
dence did  not  depend  upon  the  old  rules  of  pleading  only, 
for  the  act  of  21  Jac.  1,  c.  4,  extended  to  actions  upon 
subsequent  statutes;  which  Lord  Mansfield  denied.  No 
decision  was,  however,  ultimately  given  on  that  point,  for 
the  Court  held  that  the  defendant  was  not  a  discoverer 
within  the  meaning  of  the  statute ;  and  Lord  MansJleUTs 
denial  may  have  been  directed  to  the  general  proposition, 
that  the  whole  of  the  statute,  21  Jac.  1 ,  applied  to  sub- 
sequent statutes,  as  well  as  those  in  force  at  the  time, 
which  it  certainly  does  not,  as  it  has  been  frequently  held 
that  every  subsequent  statute  which  imposes  a  penalty  to 
be  recovered  in  the  superior  Courts,  gives  a  new  remedy 
to  which  the  statute  of  James  does  not  apply:  Rex  v. 
Gaulf  and  Hicks'  case  (c).  We  are  strongly  inclined  to 
think  that  the  fourth  section  does  apply  to  all  subsequent 
statutes ;  probably  it  was  on  this  ground  that  the  Court  of 
King's  Bench  intimated  their  opinion  in  the  case  of  Fault" 
ner  v.  Chevell  (cQ,  that  not  guilty  was  a  proper  plea ;  but 
whether  the  subsequent  statutes  be  within  this  clause  of 

ifl)  Lord  Kenyon,  id  Liigh  v.  (b)  Burr.  2467- 

Kent,  3  T.  R.  364 ;  1  Salk.  372,         (c)  1  Salk.  372,  373. 
373.  {d)  5  Ad.  &  Ellii,  213. 
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Bath,  of  Phatt  the  Statute  or  not,  the  dictum  of  Lord  MangfieU  aboye 
^    referred  to  does  not  hear  on  this  question,  whether  the 

Bari  Spencbe  fourth  section  applies  to  all  penal  actions,  or  only  to  penal 
SwAKNELL.    actions  of  a  particular  description. 

It  was  argued  for  the  plaintiff,  that,  at  common  law,  be- 
fore the  statute,  not  guilty  or  nil  debet  were  both  good 
pleas  to  an  action  of  debt  for  the  treble  value  of  tithes ; 
Langley  ▼•  Haynes  {a\  Johns  ▼.  Came  (6),  Wortley 
▼.  Herpingham  (e),  all  prior  to  the  statute  21  Jac.  1,  as  un- 
questionably they  were ;  and  therefore  that  the  right  to 
plead  those  pleas  was  not  given  by  the  statute  in  the  case 
of  this  particular  action.  That  is  true ;  but  it  is  equally 
true  of  every  other  penal  action ;  and  besides,  the  sta- 
tute does  more  than  give  the  right  to  plead  such  pleas, 
for  it  allows  the  defendant  to  give  in  evidence  under  those 
pleas  any  matter  which,  if  pleaded,  would  have  been  suffi- 
cient in  law  to  discharge  the  defendant  from  that  informa* 
tion  or  suit,  and  every  such  matter  might  probably  not 
have  been  given  in  evidence  under  the  general  issue  at 
common  law,  as  the  law  was  then  understood. 

For  these  reasons,  which  we  have  given  at  some  length 
on  account  of  the  importance  of  the  case,  we  think  the 
plea  good;  but  the  plaintiff  may,  if  he  pleases,  withdraw 
the  demurrer  and  join  issue,  on  payment  of  costs. 

(a)  Moore,  302.  (b)  Cro.  Eliz.  621. 

(c)  Oro.  Eliz.  766. 


Clarke,  Public  Officer  of  the  Manchester  and  Liver- 
pool District  Banking  Company,  v.  Sharpe. 

Where  a  party  AsSUMPSIT  on  a  bill  of  exchange  for  200/.,  dated 
diiSV»tWn«-  18^^  ^^  October,  1836,  drawn  by  the  defendant  on  one 
don^" "oi^n"      Morris,  payable  at  four  months'  date  to  the  defendant's 

acceptor  alio 

reddeat  tn  LondoQ*  whose  addreM  waa  stated  in  the  bill:— H«U,  that  proof  that  a  letter,  coo« 
tainiog  notice  of  the  dishonour  of  the  bill,  was  put  into  the  poet-office,  addressed  to  the  drawer  at 
'*  London,"  wm  evidence  to  go  to  the  jury  that  he  had  due  notice  of  dishonour. 
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orderi  and  indorsed  by  bim  (through  several  hands)  to  the  Bxeh.  rf  puof, 
Manchester  and  Liverpool  Banking  Company.  Plea,  that 
the  defendant  had  not  due  notice  of  dishonour.  On  the 
trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sit- 
tings after  last  term,  the  bill,  being  put  in,  appeared  to 
be  drawn  by  the  defendant,  and  dated  by  him  in  the 
general  terms —  "  London,  18th  October,  1836,"  and 
signed  '*  H.  B.  Sharpe,"  on  Morris,  who  also  resided  in 
London,  and  whose  place  of  residence  was  stated  in  the 
acceptance.  The  bill,  having  been  paid  to  the  Banking 
Company  by  one  of  their  customers,  was  indorsed  by 
them  to  their  London  correspondents,  Messrs.  Smith, 
Payne,  and  Smith,  in  whose  hands  it  was  when  it  fell  due, 
on  the  21st  of  February,  1837,  and  it  was  by  them  pre- 
sented to  the  acceptor,  and  dishonoured.  The  dishonour 
of  the  bill  being  communicated  by  Smith,  Payne,  and 
Smith  to  the  Banking  Company,  they,  on  the  4th  Febru- 
ary, put  into  the  post-office  at  Manchester  a  letter  con- 
taining a  notice  of  its  dishonour,  directed  "  Mr.  H.  B. 
Sharpe,  London."  There  was  no  further  evidence  to 
shew  that  the  letter  had  reached  the  defendant,  nor  any 
negative  evidence  on  the  defendant's  part  to  shew  that 
it  had  not.  It  was  contended  for  the  defendant,  that  a 
notice  addressed  so  generally  was  not  sufficient.  On  the 
other  side,  Mann  v.  Moors  {a)  was  relied  on.  The  Lord 
Chief  Baron  left  it  to  the  jury  to  say  whether  the  notice 
had  reached  the  defendant  in  due  time,  and  they  found  a 
verdict  for  the  plaintiff.  The  learned  Judge  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit,  and 

Thesiger  now  moved  accordingly. — ^This  notice  was  not 
sufficient:  no  proof  was  given  of  any  diligence  used  by 
the  company  to  discover  the  defendant's  address.  The 
acceptor's  residence^  which  also  was  in  London,  being 

(a)  Ry.  &  M.  249. 
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^"'''  y  ^^^'  stated  on  the  face  of  the  bill,  they  might  have  applied  to 
N^-^^^J.^  him  for  the  address  of  the  drawer.  Mann  v.  Moors  is 
Clarke  undoubtedly  an  authority  in  favour  of  the  plaintiff;  but, 
Sharpe.  in  Walter  v.  Haynes  (a).  Lord  Tenterden  also  held  that  a 
notice  addressed  to  the  drawer  at  **  Bristol*'  was  too  gene- 
ral. It  is  true,  the  bill  was  not  in  that  case  dated  in 
the  same  general  manner.  [Parke^  B. — All  that  can  be 
inferred  from  what  Lord  Tenterden  says  is,  that  a  notice 
so  addressed  is  evidence  to  go  to  the  jury.  If  you  had 
given  any  negative  evidence,  the  case  would  be  different.] 
The  defendant  can  hardly  be  expected  to  give  such  evi- 
dence :  he  cannot  know  by  what  means  the  plaintiff  will 
prove  the  notice.  It  is  better  that  the  holder  should  be 
held  excused  for  the  delay  necessary  to  search  for  the  ad- 
dress of  the  drawer,  than  that  so  general  a  description, 
which  can  hardly  by  possibility  reach  him,  should  be  con- 
sidered sufficient. 

Lord  Abinger,  C.  B.— I  have  known  such  evidence 
admitted  a  hundred  times.  If  the  party  chooses  to  draw 
a  bill  and  date  it  so  generally,  it  impUes  that  a  letter  sent 
to  the  post-office,  and  so  directed,  will  find  him.  Here 
the  jury  were  of  opinion  that  the  letter  actually  reached 
the  defendant. 

Parke,  B. — The  only  question  is,  whether  this  was 
not  evidence  to  go  to  the  jury  that  the  letter  reached  the 
defendant  in  due  course.  On  that  point  we  have  the 
direct  authority  of  Lord  Tenterden.  It  is  a  strong  argu- 
ment, that,  if  the  post-office  could  not  find  Mr.  Sharpe, 
inquiry  would  not  have  found  him. 


The  other  Barons  concurred. 

(a)  Ry.  &  M.  149. 


Rule  refused. 
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Exeh.  of  Pkat, 
1838. 
FaRWIG  !?•  COCKERTON.  *^        -        " 

JR.  F.  RICHARDS  moved  for  a  rule  to  shew  cause  Where,  on  the 
why  the  issue  and  subsequent  proceedings  in  this  cause  under  a*^?'^ 
should  not  be  set  aside  for  irregularity,  and  why  the  order  of  tri^,it«p- 

,        /  .     ■>    :i     P*""***  thai 

of  Parke,  B.,  to  amend  the  issue,  should  not  be  rescmded.  there  wai  a 
It  was  an  action  for  goods  sold  and  delivered,  tried  before  ^^en^e  datea 
the  Secondary  under  the  S  &  4  Will.  4^  c.  42,  s.  17.    On  jjii^^^dlnf^e 
the  trial,  (on  the  Ist  January),  it  appeared  that  there  was  iMue,  and  such 
a  variance  in  date  between  the  writ  of  trial  and  the  issue,  amended  by  a 
and  it  was  objected  that  this  was  fatal  to  the  plaintiff's  ffterthV^ar, 
case.     The  Secondary,  however,  decided  that  the  cause  **>*  ^^^ 

.  .  would  not  allow 

should  proceed  ;  and  evidence  having  been  given  on  both  the  defendant 
sides,  the  plaintiff*  had  a  verdict.  After  the  trial,  Parke ,  ceededhihir 
B.,  on  the  authority  of  Cox  v.  Painter  (a),  amended  the  ^'i^f^'^t^^ 
issue,  by  making  the  date  conformable  to  that  in   the  jection  at  the 

.       -      .   ,  trial)  after- 

writ  OI  trial.  wardi  to  object 

that  luch 
amendment 

Richards  now  contended  that  the  learned  Judge  had  no  could  be  made, 
power,  after  the  trial,  to  make  the  amendment,  and  re-  proceedings  ' 
ferredto  White  v.  Farrer{b),  and  Whipple  v.  Manley  (c).  ''"•  i^'g™**'- 
The  proceedings  being  irregular  on  the  Ist  of  January, 
this  order  could  not  operate  retrospectively  to  make  them 
otherwise  on  that  day.     [Parke,   B. — If  you  meant  to 
take   advantage  of  the  irregularity,   you  ought  to  have 
withdrawn — whereas  you  went  on,  and  had  all  the  benefit 
of  the  trial.]     In  Holt  v.  Meddowcrofl  ((/),  where  a  com- 
mon jury  panel  had  been  returned  together  with  a  spe- 
cial jury  panel,  and  no  special  juryman  appearing,  the 
cause  was  tried  by  a  common  jury,  the  trial  was  set  aside : 
and  it  was  held  that  the  objection  was  not  waived  by  the 
defendant's  proceeding  and   making   his   defence,   after 
having  taken  the  objection.     Lord  Ellenborough,  C.  J., 

(fl)  1  Ncv.  &  P.  581.  (c)  1  M.  &  W.  432. 

(6)  2  M.  &  W.  288.  (</)  4  M.  &  Sel.  467. 
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^^^'loLF^*^'  there  saidi  "I  cannot  agree  that  it  amounts  to  a  consent 
^  '  -     on  the  part  of  the  defendant,  because  being,  as  it  were, 
Faewzo       tied  to  the  stake,  and  dragged  into  trial,  he  endeavours  to 
CocKERTOM.    make  the  best  of  it/' 

Parke,  B. — ^There  it  was  altogether  a  mistrial.  If  you 
choose  to  avail  yourself  of  such  an  objection  as  this,  you 
ought  not  to  avail  yourself  of  the  benefit  of  the  trial  also. 

GuiiNEY,  B. — You  are  precisely  in  the  same  case  as  if 
the  amendment  had  been  made  after  the  jury  were  sworn, 
as  in  Cox  v.  Painter. 

The  rest  of  the  Court  concurred. 

Rule  refused  (a). 

(a)  S€e  Sherman  v.  TinsUy,  4  Scott,  286. 


Elliott  r.  Thomas  and  Another. 

Where  a  joint  AsSUMPSIT  for  goods  sold  and  delivered,  and  on  an 

fw  wverfr***  account  Stated.     Plea,  the  general  issue.    At  the  trial  be- 

!hr.*4^S*'  *'o^e  Parke,  B.,  at  the  Summer  Assizes  for  Yorkshire,  the 

of  one  cUm  ii  following  appeared  to  be  the  facts  of  the  case. 

Unc^of  th?*"  On  the  16th  of  November,  1835,  the  traveller  of  the 

r.  n  Vth^"  plaintiff,  who  is  a  steel  manufacturer  at  Sheffield,  took 

Statute  of  fy^m  ^}jg  defendants,  who  were  in  partnership  as  edge- 

&m6fe,  that,  tool  makers  in  Birmingham,  a  verbal  order  for  thirty- 

of^g^Juha^^'  five  bundles  of  common  steel  at  34*.,  and  five  bundles  of 

used  (in  the 
opinion  of  the 
jury)  more  of 
them  than  was 
neceisary  for 
experiment!, 
that  does  not 
amount  to  an 
acceptance 
within  the 

Agreed,  that  the  defence  that  there  wai  no  sufficient  contract  to  satisfy  the  Sutule  of  Frauds, 
may  be  Uken  under  the  general  issue. 


cast  steel  at  48*.,  of  a  specified  thickness.  The  traveller 
wrote  down  the  order  at  the  time  in  his  own  book,  but  no 
memorandum  was  made  of  it  such  as  to  satisfy  the  Statute 
of  Frauds.  On  the  19th  of  December,  the  defendants 
wrote  by  post  to  the  plaintiff  for  three  cwt.  more  of  cast 
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steel.    The  steel  ordered  on  the  first  occasion  was  for-  Eteh.  0/  Pieai, 

1838. 
warded  by  canal  to  the  defendants  at  yarious  times  in  the 

months  of  December  and  January.  On  the  10th  of  Fe- 
bruary the  defendants  wrote  to  the  plaintiff  the  following 
letter: — 

"  Birmingham,  February  10,  1836. 

**  Sir — ^We  are  in  want  of  the  remainder  of  cast  steel 
ordered,  which  we  trust  will  be  forwarded  immediately. 
In  your  invoice  of  the  1 1th  and  16th  of  January,  you 
charge  thirty-seven  bundles  of  cast  steel ;  we  have  only 
received  thirty-four  bundles  from  Pickford's,  consequently 
three  bundles  short.  We  must  again  request  you  will  be 
careful  to  send  it  the  right  thickness ;  part  of  the  last  was 
wrong.     Your  attention  will  oblige,  yours  respectfully, 

"  R.  &  G.  Thomas." 

On  the  17th  of  February,  the  plaintiff's  traveller  called 
again  on  the  defendants.  They  told  him  they  were  afraid 
the  steel  was  not  of  a  proper  temper,  but  too  hard,  and 
begged  that  he  would  state  that  to  the  plaintiff.  The  de- 
fendants then  paid  the  traveller  128/.  I2s»  in  part  of  the 
price,  leaving  a  balance  (according  to  the  invoice)  of 
112/.  Ss.  9c(.,  for  which  balance  the  defendants  proposed 
to  give  their  bill  at  twelve  months,  on  receiving  some  al- 
lowance for  the  wrong  temper  in  the  steel ;  but  which  the 
traveller  did  not  assent  to.  On  the  19th  of  March,  the 
defendants  wrote  to  the  plaintiff*  as  follows : — 

'*  Birmingham,  March  19,  1836. 

*'  Sir — There  appears  to  be  some  common  steel  order- 
ed, not  yet  sent,  but  which  is  much  wanted ;  pray  attend 
to  this  immediately,  and  oblige,  yours  respectfully, 

"  R.  &  G.  Thomas.'' 

On  the  7th  June  the  plaintifl^s  traveller  again  applied 
to  the  defendants  for  payment  of  the  balance.  They 
stated  that  the  steel  was  of  the  wrong  size,  but  they  had 
used  part  of  it,  and  requested  him  to  change  the  remain- 
der.    He  answered  that  he  would  represent  what  they 
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Exch.  of  Pleat,  said  to  the  plaintiff,  which  he  did.  On  the  25tli  August 
the  traveller  again  saw  one  of  the  defendants,  and  pressed 
for  a  settlement  of  the  account,  when  the  defendant 
said  they  would  never  pay  for  the  steel,  for  it  was  a 
wrong  size. 

On  the  part  of  the  defendants,  it  was  contended  that 
there  had  been  no  acceptance  of  the  cast  steel  sufficient 
to  bind  the  defendant  within  the  17th  section   of  the  sta- 
tute of  frauds.     The  plaintiff's  counsel  had  objected  that 
such  defence  could  not  be  raised  under  the  general  issue, 
but  the  objection  was  overruled ;  and  evidence  was  then 
adduced  to  shew  that  the  cast  steel  furnished  was  of  too 
bard  a  temper  to  be  wrought  into  the  tools  for  which  the 
defendants  had  required  it,  and  (as  to  the  steel  ordered  on 
the  19th  of  December)  that  it  was  not  of  the  thickness 
specified  in  the  order ;  and  that  the  defendants  had  used 
13  lbs.  only  of  the  cast  steel  in  experiments  on  its  quality. 
The  value  of  the  cast  steel  included  in  the  written  order 
of  the  19th  of  December  was  proved  to  be  S4/,    It  ap- 
peared  that  the  prices  of  cast  steel  varied   very  much 
according  to  its  quality,  being  sometimes  as  high  as  70^* 
and  80s,  per  bundle. 

The  learned  judge  having  stated  to  the  jury,  that  the 
question  in  the  cause  was  whether  there  had  been  an 
acceptance  of  the  cast  steel  included  in  the  verbal  order 
of  the  16th  of  November,  so  as  to  bind  the  defendants, 
left  it  to  them  to  say,  first,  whether  the  steel  supplied  was 
fit  for  the  edge-tool  trade ;  secondly,  whether,  if  it  was 
not,  the  defendants  had  agreed  nevertheless  to  take  it, 
and  whether  their  letter  of  the  10th  of  February  was  not, 
at  all  events,  a  waiver  of  the  objection  as  to  its  thickness ; 
and  thirdly,  whether  more  of  it  was  used  than  was  ne- 
cessary to  make  an  experiment  on  its  quality.    The  jury 
found  that  the  steel  was  according  to  order,  and  that  the 
defendants  had  used  more  of  it  than  was  necessary ;  and 
ga^a  verdict  for  the  plaintiff,  damages,  US/.  Ss.  9d* 


HILARY  TFRM,  1  VICT.  ITS 

In  Michaelmas  Term,  Cresswell  obtained  a  rule  nisi  to  Bxeh.  </  Pteat, 

183S. 
reduce  the  damages  to  24fL,  or  for  a  new  trial,  on  the  ^ 

grounds  that  there  was  no  acceptance  of  the  cast  steel  in-       Elliott 

eluded  in  the  verbal  order,  within  the  meanin*^  of  the       thomai. 

Statute  of  Frauds ;  and  also  that  the  verdict  was  against 

the  evidence. 

Alexander  and  Wighiman  now  shewed  cause  {a), — 
The  objection  arising  on  the  statute  was  avoided  by  shew- 
ing that  the  cast  steel  and  the  common  steel  were  the  sub- 
ject of  one  entire  order,  and  that  part  of  the  goods 
ordered,  the  common  steel,  was  accepted  without  objection. 
All  that  the  statute  requires  is,  that  "  the  buyer  shall 
accept  pari  of  the  goods  so  sold,  and  actually  receive  the  . 
same.'*  But  there  was  also  sufficient  evidence  of  accept- 
ance of  the  cast  steel.  The  letter  of  the  10th  of 
February  was  clearly  a  waiver  of  the  objection  as  to  the 
thickness.  Then,  as  to  the  other  objection,  as  to  the 
temper,  that  was  never  started  until  some  weeks  after  the 
delivery  of  the  »teel ;  and,  after  having  kept  it  so  long, 
with  an  opportunity  of  making  the  necessary  experiments, 
the  defendants  had  no  right  to  repudiate  it.  The  right 
of  return  must  be  exercised  within  a  reasonable  time ; 
here  the  goods  were  not  finally  repudiated  for  several 
months.  Assuming  the  goods  to  be  according  to  the 
order^  as  the  jury  have  found,  what  can  amount  to  an  ac- 
ceptance of  them^  but  the  receiving  and  keeping  them,  and 
using  a  part  ?  If  that  be  not  an  acceptance,  nothing  but 
the  using  the  whole,  or  reselling  the  goods,  would  be  suffi- 
cient to  bind  the  buyer.  In  Percival  v.  Blake  {b),  where 
ihe  defendant  had  bought  an  article,  and  suffered  it  to  re- 
main on  his  premises  for  two  months  without  examination, 
and  then  found  that  it  was  unfit  for  use,  it  was  held  that, 
after  that  length  of  time,  he  could  not  avail  himself  of  the 
objection  in  answer  to  an  action  for  the  price,  unless  it 

(«)  They  gave  up  the  objection     sible  under  the  general  issue. 
that  the  defence  wai  not  admis-         (6)  2  Car.  &  P.  614. 
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JSxdL  of  Pkat,  appeared  that  some  deceit  had  been  practised  on  him  as 
to  the  quality  of  the  article.  But  it  may  also  be  con- 
tended that  if,  as  the  jury  have  founds  the  defendants  have 
used  more  of  the  steel  than  was  necessary  for  experiments, 
they  thereby  assumed  such  a  dominion  over  it  as  amounted 
to  an  acceptance :  Okell  v.  Smith  (a),  Street  v.  Blay  (6). 
[Alderson^  B. — It  is  a  startling  proposition,  that,  if  the  jury 
think  the  party  has  used  too  much  for  experiments,  he 
must  take  and  pay  for  all.  If  so,  tfaeui  if  a  buyer  draws 
too  large  a  sample,  the  jury  thinking  so,  he  is  fixed  with 
the  property  in  the  whole  bulk.]  In  Street  y.  Blay^  Lord 
TetUerden  says,  in  delivering  the  judgment  of  the  Court  (c) : 
**  Whatever  may  be  the  right  of  the  purchaser  to  return 
a  warranted  article  in  an  ordinary  case,  there  is  no  autho- 
rity to  shew  that  he  may  return  it  where  the  purchaser 
has  done  more  than  was  consistent  with  the  purpose  of 
trial."  [Aldersont  B. — ^There  the  purchaser  bad  resold 
the  horse ;  but,  suppose  he  had  only  ridden  him,  in  the 
opinion  of  the  jury,  further  than  was  necessary  for  trial, 
would  that  fix  him  with  the  price  ?  Parke^  B. — I  do  not 
think  this  part  of  the  case  will  serve  you.]  At  all  events, 
there  was  sufficient  proof  of  acceptance,  independent  of 
the  finding  of  the  jury  on  this  point.  Indeed,  unless  the 
statement  of  the  price  of  the  goods  be  held  a  necessary 
ingredient  («{),  the  letter  of  the  10th  February  was  a  suffi- 
cient memorandum  in  writing  of  the  contract. 

Cresswell,  contrd. — Even  supposing  goods  ordered  by 
parol  to  be  furnished  pursuant  to  the  order,  the  buyer  is 
not  bound  to  take  them,  the  contract  being,  per  se,  in- 
operative by  the  Statute  of  Frauds.  On  the  other  hand, 
whether  they  answer  the  order  or  not,  if  the  buyer  agree 

(a)  1  Stark.  N.  P.  C.  107.  8  D.  &  R.  143  ;  6  B.  &  Cr.  583 ; 

(6)  2  B.  &  Adol.  456.  Hoadly  v.  M'Laine,  10  Bing.  482; 

(0  2  B.  &  Adol.  463.  4  M.  &  Scott,  340. 
(d)  But  sec  Elmore  v.  Kingtcote, 
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to  take  to  the  goods  actually  supplied,  he  is  precluded  Exeh.  of  PUa$, 
from  saying  that  there  was  no  acceptance.     The  first 
question  therefore  is,  whether  the  acceptance  of  the  com- 
mon steel  operated  as  an  acceptance  of  the  cast  steel  also. 
It  is  submitted  that  the  part  acceptance  meant  by  the 
statute  is  the  part  acceptance  of  one  entire  thing  of  the 
same  character,  so  that  the  taking  to  one  part  is  neces- 
sarily a  taking  to  the  rest.  A  delivery  of  part  never  amounts 
to  a  delivery  of  the  whole,  unless  the  parties  appear  to 
have  so  intended  it.     It  cannot,  at  all  events,  be  said  that 
there  was  an  acceptance  of  the  whole,  so  as  to  preclude 
the  defendants  from  objecting  to  the-quality :  all  that  can 
be  contended  is,  that  there  was  a  waiver  of  a  written  cbn- 
tract  as  to  the  cast  steel.     In  Thompson  v.  Maceroni  (a), 
where  goods  of  considerable  value  were  made  to  order, 
and   remained  in  the  possession  of  the  vendor  at  the 
vendee's  request,  with  the  exception  of  a  small  part,  which 
the  vendee  took  away,  it  was  held  that  there  was  no  ac- 
ceptance of  the  residue  within  the  Statute  of  Frauds. 
[Alderson,  B. — Price  v.  Lea  (6)  is  an  authority  against 
you;  there  it  seems  to  have  been  admitted,  that,  if  there 
had  been  one  entire  contract  for  the  two  articles  sold  (cream 
of  tartar  and  lac  dye),  the  acceptance  of  one  would  have 
been  an  acceptance  of  both.]     That  case  is  not  a  direct 
authority,  because  it  became  unnecessary  to  decide  the 
point.     But,  in  Hodgson  v.  Le  Bret  (c),.  Lord  Ellen* 
borough  ruled  that  the  appropriation  by  the  purchaser  to 
his  own  use  of  one  of  several  articles  bought  at  the  same 
time  in  a  shop,  was  not  sufficient  to  take  the  other  articles 
out  of  the  statute.     [Parke^  B. — That  appears  to  have 
been  on  the  ground  that  he  considered  them  as  separate 
contracts;  but  that  was  overruled  in  Baldey  v.  Parker  (d).] 
[He  then  proceeded  to  argue  that  the  evidence  did  not 

(a)  3  B.  &  Cr.  1 ;  4  D.  &  R.         (c)  1  Camp.  233. 
619.  {d)  3  D.  &  R.  220;  2  B.  &  C. 

(6)  I  B.  &Cr.  156;  2  D.  &  R.      37. 
295. 

VOL.  III.  N  M.  W. 
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Exch.  of  Pleat,  warrant  the  finding  of  the  jury ;  and,  on  the  suggestion  of 
the  Court,  it  was  agreed  that  the  damages  should  be  re- 
duced to  24^1.,  the  plaintiff  taking  back  the  cast  steel  in- 
cluded in  the  first  order.] 

Parke,  B. — The  first  question  in  this  case  is  one  of 
some  importance,  but  none  of  the  Court  entertain  any 
doubt  upon  it : — It  is,  whether  there  was  a  sufficient  part 
acceptance  of  the  goods  ordered  in  November,  to  take  the 
case  out  of  the  Statute  of  Frauds.  That  was  a  joint 
order  for  common  steel  and  cast  steel :  the  effect  of  such 
joint  order,  unless  explained,  would  be  to  make  it  one 
entire  contract ;  since  we  must  assume  that  one  article 
would  not  have  been  furnished  at  one  stipulated  price, 
unless  the  other  had  been  agreed  to  be  paid  for  at  the 
other  price.  There  was  no  explanation  in  this  case,  and 
therefore  it  must  be  taken  to  be  a  joint  contract.  Then,  one 
of  the  articles,  the  common  steel,  was  certainly  accepted ; 
and  the  question  is,  whether  that  acceptance  is  sufficient 
to  take  the  case  out  of  the  statute  as  to  the  cast  steel  also : 
and  I  am  clearly  of  opinion  that  it  is.  In  order  to  deter- 
mine the  question,  the  best  course  is  to  look  at  the  words 
of  the  statute  itself.  Those  words  are — "  that  no  con- 
tract for  the  sale  of  any  goods,  &c.,  for  the  price  of  ten 
pounds  sterling  or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain  or  in  part  of  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized." 
The  object  of  the  statute  was  to  prevent  perjury  in  prov- 
ing by  parol  a  contract  which  was  never  made  in  fact :  but 
none  of  its  provisions  effectually  exclude  perjury;  they 
only  tend  to  diminish  the  probability  of  its  being  com- 
mitted. There  may  be  perjury  in  swearing  to  the  hand- 
writing of  the  party  charged,  or  in  proving  the  agency  of 
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the  party  signing  on  his  behalf:  neither  does  the  accept-  &cA.  of  Plea$, 
ance  of  the  goods,  or  the  giving  of  earnest,  operate  as  a 
certain  prevention  of  perjury.  The  same  observation 
applies  to  Lord  Tenterdens  Act,  9  Geo.4,  c.  14,  under 
which  part  payment  of  principal  or  interest  is  sufficient  to 
take  a  case  out  of  its  operation.  Looking  then  at  the 
words  of  the  statute,  and  assuming  that  there  is  but  one 
contract,  I  am  of  opinion  that  there  was  an  acceptance 
of  part  oi  the  goods  sold^yfiiYim  the  words  and  also  within 
the  principle  of  the  statute.  I  should  have  been  of  this 
opinion,  supposing  that  there  were  no  decided  case  on 
the  subject.  Several  cases  have  however  been  referred 
toon  the  part  of  the  defendant,  for  the  purpose  of  proving 
that  this  was  not  a  sufficient  part  acceptance.  In  Thompson 
▼.  Maeeronif  the  Court  held  that  the  acceptance  of  a  small 
part  of  goods  to  the  value  of  144/.,  made  to  order,  was 
not  sufficient  to  enable  the  seller  to  recover  against  the 
buyer  fur  the  price  of  the  whole,  as  for  goods  sold  and 
delivered.  The  Court  there  say,  in  effect,  that  there  was 
no  proof  of  actual  delivery,  nor  such  proof  of  actual  ac- 
ceptance as  to  take  the  case  out  of  the  Statute  of  Frauds, 
f.  e.  the  defendant  had  not  accepted  the  whole,  so  as  that 
a  count  fur  goods  sold  and  delivered  could  be  maintained 
for  the  whole.  That  case  seems  to  me  to  have  turned 
entirely  on  the  form  of  the  action :  the  plaintiff*  could  not 
succeed  unless  there  was  a  delivery  of  the  whole,  or  at  least 
an  actual  acceptance  and  receipt  of  the  whole,  so  as  to  be 
equivalent  to  a  delivery.  In  Hodgson  v.  Le  Bret,  Lord  Ellen- 
borough  formed  his  opinion,  apparently,  on  the  ground  of 
there  having  been  separate  contracts;  but  that  case  is 
greatly  shaken  by  Baldey  v.  Parker,  which  shews  that  the 
contract  in  Hodgson  v.  Le  Bret  ought  to  have  been  con- 
sidered as  a  joint  one,  and  that  the  act  of  the  purchaser's 
writing  her  name  on  the  goods  was  no  acceptance. 
Hodgson  v.  Le  Bret,  therefore,  is  no  binding  authority. 
No  other  case  was  cited  in  argument  vihich  bears  upon  the 

n2 
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Exek.  of  PUas,  point;  and  that  of  Price  v.  Lea,  referred  to  by  my  brother 
Alderson,  is  rather  an  authority  the  other  way.  Holroyd,  J*, 
there  says :  '*  There  was  not  then  one  entire  contract  for 
both  the  articles,  so  as  to  make  the  acceptance  of  one  the 
acceptance  of  the  whole/*  The  inference  therefore  is,  (I  do 
not  say  it  is  conclusive),  that,  if  the  contract  had  been 
entire,  the  acceptance  of  part  would  have  been  deemed 
sufficient  to  take  the  case  out  of  the  statute  as  to  the 
whole.  I  am  of  opinion,  therefore,  that  there  was  in  this 
case  a  sufficient  acceptance  of  part  to  bring  the  case 
within  the  exception  of  this  section  of  the  Statute  of 
Frauds ;  and  that  the  defendants  may  be  made  responsible 
upon  this  joint  contract  for  two  articles,  by  the  receipt  of 
one ;  provided  both  the  articles  were  furnished  according 
to  that  contract,  and  were  such  as  ought  to  have  been  de- 
livered pursuant  to  it.  That  was  to  be  proved  by  the 
plaintiff,  and  he  did  give  evidence  of  it  for  the  consider- 
ation of  the  jury ;  but,  as  we  are  not  altogether  satisfied 
with  the  propriety  of  the  verdict  in  that  respect,  it  will  be 
better  for  the  parties  to  enter  into  some  compromise,  to 
avoid  the  necessity  of  a  new  trial,  which  we  otherwise 
might  be  disposed  to  grant. 

BoLLAND,  B. — I  am  of  the  same  opinion — that  there 
was  a  sufficient  part  acceptance.  The  case  of  Hodgson 
V.  Le  Bret  is  not  reconcileable  with  Baldey  v.  Parker,  and 
must  be  considered  as  of  doubtful  authority. 

Aldbrson,  B.~I  am  of  the  same  opinion.  The  words 
of  the  statute  appear  to  me  quite  decisive  of  the  question. 
What  are  "  the  goods  so  sold?*' — the  goods  sold  by  that 
contract.  If  the  contract  be  for  two  classes  of  goods, 
does  not  he  accept  part  who  accepts  one  class? 

GuRNEY,  B. — I  am  of  the  same  opinion.  Part  of  the 
goods  included  in  the  contract  was  accepted ;  that  was  a 
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BuflScient  acceptance  of  the  rest ;  and  the  only  question  re-  ^ch.  of  pum, 
maining  was,  whether  they  were  according  to  order. 

Rule  absolute  by  consent,  to  reduce  tiie  da- 
mages to  24/.,  the  defendant  undertaking 
to  return  all  the  steel  complained  of. 


Ben N ION  V.  Davison  and  Three  Others. 

Assumpsit.     The  i!eclaration  stated,  that  the  de-  Declaration 
fendants,  before  and  at  the  time  of  the  making  of  their  stated"tharthe 
promise  thereinafter  next  mentioned,  were  the  owners  and  ?,!?"??"** 

•  were  tne  owners 

proprietors  of  a  certain  ship  or  vessel  called  the  Frod-  of  a  vessel  lying 

,  .  .         .  ^1  .       »n » certain 

sham  1  rader,  then  m  a  certain  river  near  Chester,  to  wit,  river,  and 

the  river  Dee,  and  bound  from  thence  to  Liverpool;  and  po^fj  that  the'" 

thereupon  the  plaintiflT,  theretofore,  and  before  the  mak-  fj'ij|^,hi**€d** 

ing  of  the  promise  thereinafter  next  mentioned,  to  wit,  on  on  board  her  a 

&c.,    at  the  request  of  the  defendants,   caused   to  be  potatoes,  to  be 

shipped  and  loaded  in  and  on  board  of  the  said   vessel  thc*defe^ants^ 

divers  goods,  to  wit,  800  bushels  of  potatoes,  of  great  a*  owners  of  the 

value  &c.,  to  be  taken  care  of,  and  safely  and  securely  Liverpool/ and, 

carried  and  conveyed  by  the  defendants,  as  owners  of  the  thereof  and  of 

said  vessel,  from  the  said  place  of  loading  to  Liverpool  the^"f/n^fjj*' 

aforesaid ;  and,  in  consideration  thereof,  and  of  certain  promised  the 

freight  and  reward  to  the  defendants  in  that  behalf,  they,  proper  care  of 

the  defendants,  promised  the  plaintiff  to  take  due  and  "e  ."d^JoSdlT 

proper  care  of  and  safely  and  securely  carry  and  convey  <urforesaid: 

the  said  goods  as  aforesaid;  and,  although  the  defendants  that,  through 

then  had  and  received  the  said  goods,  to  be  taken  care  of  negltgence,^hey 

and  carried  and  conveyed  as  aforesaid ;  yet  the  defend-  JjY^  non  mT** 

ants,  not  regarding  their  duty  in  that  behalf,  nor  their  sumpserunt:^ 
.1  .  1 .1       .       1     «    .  ^  1       i»  t      ^^w»  ^^^  the 

said  promise,  whilst  they  had  the  care  and  custody  of  the  ownership  of 

said  goods  for  the  purpose  aforesaid,  took  so  little  and  J^i***ot  a?."** 

mitted  by  the 
plea. 
A  plea  denying  a  particular  fact  alleged  in  the  declaration  does  not  admit  other  iwtmaterial  al- 
legations in  the  declaration. 

Quare,  whether  it  admiu  the  other  material  allegations,  so  as  that  they  may  be  taken  ai  facts  to 
go  to  the  Jury? 
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Exeh.  of  Pleas,  guch  bad  care  of  the  same,  that,  by  and  through  the  ne- 
gligence and  improper  conduct  of  the  defendants  in  that 
behalf,  the  said  goods  became  and  were  greatly  injured 
and  damaged,  &c. 

Pleas,  first,  non  assum^jserunt ;  secondly,  that  the  defen- 
dants did  take  due  and  proper  care  of  and  safely  and 
securely  carry  and  convey  the  goods:  on  which  issues 
were  joined. 

At  the  trial,  before  Coltmatiy  J.,  at  the  last  Liverpool  As- 
sizes, it  was  proved  that  the  plaintifiT  shipped  on  board  the 
vessel  mentioned  in  the  declaration,  a  quantity  of  potatoes, 
which  were  damaged  by  the  salt  water  having  found  its  way 
into  the  hold.  No  express  contract  with  the  defendants 
was  proved,  and  there  was  no  proof  that  they  were  joint 
owners.  The  defendants'  counsel  thereupon  applied  for 
a  nonsuit ;  but  it  was  contended  for  the  plaintiff  that  the 
joint  ownership  of  the  defendants  was  admitted  by  the 
pleas;  the  learned  judge  had  some  doubt  upon  this  point, 
and  directed  a  verdict  for  the  plaintiff,  reserving  leave  to 
the  defendant  to  move  to  enter  a  nonsuit.  The  jury 
thereupon  found  for  the  plaintiff— damages  5/.  In  Michael- 
mas term, 

Cresswell  obtained  a  rule  nisi  for  a  nonsuit,  pursuant 
to  the  leave  reserved  ;  against  which,  in  the  present  term, 

Wighiman  and  Addison  shewed  cause. — The  question  is, 
whether  the  allegation  of  the  ownership  of  the  defendants, 
which  is  stated  in  the  declaration  only  by  way  of  induce- 
ment, is  not  admitted  by  the  plea  of  the  general  issue. 
The  general  issue  denies  only  the  promise ;  that  is,  it 
puts  in  issue  whether  the  plaintiff  delivered  the  goods  to 
the  defendants  to  be  safely  carried,  and  whether  in  con- 
sideration thereof  the  defendants  undertook  safely  to 
carry  them.  The  defendants  admit  that  they  are  the 
owners,  but  deny  the  bailment.   The  instance  given  in  the 


HILARY  TERM,   1  VICT.  ISI 

new  rule,  of  the  case  of  an  action  on  a  policy  of  insurance^  EicH.  of  pum, 
IS  applicable.     There^  the  general  issue  operates  as  a  de-  '   ^ 

nial  of  the  subscription  to  the  policy  by  the  defendants,  Bennion 
but  not  of  the  interest^  of  the  commencement  of  the  risk,  Davison. 
&c.  So,  here,  if  the  defendants  had  intended  to  deny 
their  character  as  owners,  they  should  have  pleaded 
specially.  Again,  in  actions  against  carriers  and  other 
bailees,  the  general  issue  operates  as  a  denial  only  of  the 
contract  of  bailment,  whether  express  or  implied.  Pas- 
senger  v.  Brookes  (a)  appears  to  be  an  authority  in  favour 
of  the  plaintiff.  There,  in  assumpsit  on  a  special  con- 
tract between  a  timber-merchant  and  a  builder,  the  de- 
fendant sought  to  prove,  under  the  general  issue,  by  evi- 
dence dehors  the  contract,  that  there  was  no  consideration 
for  the  agreement :  and  Tindal,  C.  J.,  having  rejected  the 
evidence,  the  Court  held  that  he  was  right  in  doing  so, 
although  it  was  urged  that  the  consideration  was  in  law 
parcel  of  the  promise.  The  case  is  the  same  in  effect  as  if 
it  had  been  proved  on  the  trial  that  the  defendants  had 
admitted  that  they  were  owners.  [Aklerson,  B. — Is  not 
the  substance  of  the  plea  rather  this — that  the  defendants 
protesting  they  are  not  owners,  yet  say  they  made  no 
such  contract?  It  is  no  more  than  a  waiver  of  proof;  as 
if  they  had  said,  we  will  not  put  you  to  prove  that  we 
are  owners,  if  you  can  prove  a  contract  with  us  (6)].  It 
is  immaterial  to  the  case  whether  they  were  actually 
owners,  except  as  the  ownership  is  a  medium  of  proof  of 
their  undertaking  to  carry.  [ParkCf  B. — That  argument 
amounts  to  this,  that  the  allegation  of  ownership  is  imma- 
terial; and  I  believe  that  is  the  true  answer  to  the  objec- 
tion*] There  is  also  a  distinct  averment  that  the  defen- 
dants had  and  received  the  goods  to  be  taken  care  of  and 
carried  as  aforesaid,  that  is,  by  them  as  owners,  which  is 

(a)  1  Scott,  560;  IBing.N.C.  (b)    See    Edmunds  v.    Graves, 

687.  2  Mee.  &  W.  641. 
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Exeh,  of  PUas,  not  denied.     The  plaintiff  has  made  these  allegations  ma- 

^    terial,  as  media  of  proof.     He  states  a  special  contract 

Bbnnion      to  carry  as  owners,  by  a  particular  vessel ;  and  the  mere 

Davison,     delivery  of  the  goods  on  board,  without  an  acceptance 

of  them   by  the   defendants,  would  not  be  sufficient  to 

bind  them. 

CressweUf  contra. — If  the  averment  of  ownership  be  im- 
material, that  is  sufficient  to  entitle  the  defendants  to  the 
nonsuit.  There  is  clearly  no  admission  on  the  record 
which  can  be  taken  by  the  plaintiff  as  proof  of  the  con- 
tract. As  soon  as  it  appears  that  any  matter  of  fact  al- 
leged is  necessary  in  order  to  raise  the  inference  of  the 
promise,  the  general  issue  denies  it :  but  if,  in  order  to 
establish  the  promise,  it  is  not  necessary  to  prove  the 
ownership,  the  general  issue  does  not  involve  it.  A  plea 
denying  the  ownership  only  would  have  raised  an  issue 
altogether  immaterial.  [Alderson,  B. — If  the  argument 
for  the  plaintiff  be  correct,  it  would  become  necessary 
to  deny  every  inducement,  because  the  defendant  never 
could  be  secure  as  to  what  it  might  be  necessary  to  prove 
at  the  trial,  from  which  the  jury  might  infer  the  contract.] 

Parke,  B. — It  is  not  necessary  to  say  more  than  this 
as  to  the  effect  of  an  admission  on  the  record,  that,  at 
all  events  the  taking  issue  on  one  fact  averred  in  the 
declaration  is  only  an  ^  admission  of  the  other  material 
averments  necessary  to  be  proved.  Taking  it  that  here 
there  is  an  admission  of  the  material  allegations,  there  is 
no  admission  of  the  allegation  of  ownership,  because  that 
is  perfectly  immaterial.  The  declaration  would  be  good 
if  that,  as  well  as  the  other  allegation  that  the  defendant 
received  the  goods  to  be  safely  carried  as  aforesaid,  were 
struck  out :  the  statement,  that,  in  consideration  that  the 
defendant  had  shipped  the  goods  on  board  the  vessel,  and 
of  the  freight,  the  defendants  promised  safely  to  carry 
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theiDj  is  quite  sufficient,  coupled  with  the  allegation  that  Etek.  rf  PUiu, 
the  goods  were  not  safely  carried,  to  make  a  complete 
case  of  liability  against  the  defendants.     The  admission 
on  the  record,  then,  being  only  an  admission  of  material 
averments,  not  of  all  the  immaterial  statements  which  the 
pleader  chooses  to  introduce,  there  is  no  admission  here 
that  the  defendants  were  owners,  so  as  to  raise  the  in- 
ference that  the  captain  was  their  agent.    The  fact  in 
issue  upon  the  plea  of  non-assumpserunt  is,  whether  any 
such  contract  as  alleged  was  made ;  and  the  plaintiff  must 
prove  that  it  was»  by  shewing  that  the  defendants  made  it 
themselves,  or,  if  the  captain  made  it,  that  he  was  their 
agent.  With  respect  to  the  case  of  Passenger  v.  Brookes, 
the  short  note  in  Bingham's  New  Cases  is  explained  by  the 
fuller  report  given  by  Mr.  Scott.    The  evidence  tendered 
was  for  the  purpose  of  shewing  that  there  was  no  con- 
sideration for  the  agreement  declared  on,  by  setting  up 
a  prior  agreement  between  the  plaintiff  and  a  third  party, 
under  which  the  plaintiff  was  bound  to  do  the  same  act 
which  the  declaration  alleged   he  had  agreed  to  do,  as 
the  consideration  of  the  defendant's  promise.     That  was 
collateral,  not  a  denial  of  the  consideration  declared  on : 
it  was  a  sort  of  confession  and  avoidance  of  it. 

BoLLAND,  B.,  concurred. 

Alderson,  B. — It  is  clear  that  this  averment,  being  an 
immaterial  one,  was  not  admitted;  but  it  is  not  to  betaken 
for  granted,  that,  if  it  had  been  material,  there  was  an  ad- 
mission of  it  as  a  fact  to  go  to  the  jury. 

GuRNEY,  B.,  concurred. 

Rule  absolute. 
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Egeh,  of  Pi€(u, 
1838. 
^      V     -^  Mackintosh  v.  Trotter  and  Others. 

A  lessee  cannot,  A  ROVER  for  fixtures,  fumiture,  &c.  Plea,  that  the 
term  Inainutin*  g^^^^  «"d  chattels  in  the  declaration  mentioned  were  not, 
trover  for  fix-     nor  were  any  of  them,  the  property  of  the  plaintiflT.     At 

lures  attached  .  ^  »  r     i        J  r 

to  the  freehold,  the  trial  before  Coltman,  J.,  at  the  last  Liverpool  Assizes, 
it  appeared  that  the  action  was  brought  by  the  plaintiflT, 
an  innkeeper  at  Liverpool,  to  recover  from  the  defend- 
ants, his  assignees  under  a  fiat  in  bankruptcy,  which  he 
alleged  to  be  void,  the  value  of  certain  tenant's  fixtures  and 
household  furniture,  whicii  they,  as  his  assignees,  had  put 
up  to  sale  by  auction,  together  with  the  lease  of  his  house 
and  the  goodwill  of  his  business.  The  fixtures  and  fur- 
niture were  sold  in  one  lot,  for  79Z.  8«.  Se^.,  and  it  was 
proved  that  the  former  still  remained  affixed  to  the  free- 
hold, not  having  been  removed  by  the  purchaser.  It  was 
contended,  for  the  defendants,  that  the  fixtures  were  not 
recoverable  in  trover.  The  learned  Judge  was  disposed 
to  think  that  the  defendants,  by  selling  them,  had,  as  be- 
tween themselves  and  the  plaintiffs,  treated  them  as  goods 
and  chattels:  he  however  desired  the  jury  to  assess 
the  value  of  the  fixtures  separately ;  and  they  having  stated 
their  value  at  55/.,  a  verdict  passed  for  the  plaintiff  for 
79/.  Ss,  8d.,  leave  being  reserved  to  the  defendants  to  move 
to  reduce  the  damages  by  the  sum  of  55/. 

In  Michaelmas  Term,  Cowling  obtained  a  rule  accord- 
ingly, citing  Amos  on  Fixtures,  24«3,  and  MinshaU  v. 
Lloyd  (a). 

Cresswell,  Wighimanj  And  Addison,  now  shewed  cause. — 
These  were  fixtures  which  the  plaintifi^,  being  tenant,  might 
have  removed ;  and  for  such  fixtures,  if  the  tenant  be  dis* 
possessed  of  them  during  his  term,  he  may  maintain  trover. 
Pitt  V.  Shew  (6).     That  was  certainly  an  action  of  tres- 


(a)  2  M.  &  W.  460. 


(b)  4  B.  &  Aid.  206. 
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pass ;    but  Lee  v.  Risdon  (a)  having   been  cited   as  an  Exeh,  qf  Pietu, 
authority  against   the  plaintiflT,  the   Court  nevertheless  ^ 

hel(I«  that  the  value  of  such  fixtures  was  recoverable  Mackintosh 
under  the  terms  ''goods,  chattelsi  and  effects."  If  tres-  TaorTER. 
pass  was  maintainable  for  the  wrongful  taking,  so  tro  ver 
would  lie  for  the  wrongful  conversion  and  detention  of 
them.  If,  indeed,  the  term  is  determined  without  the 
tenant's  having  removed  themi  he  cannot  afterwards  take 
them.  [^Parke^  B. — Is  not  MinshaU  v.  Lloyd  decisive  of 
this  case?]  The  argument  for  the  defendant  was  there 
mainly  rested  on  the  ground  that  the  premises  had  re- 
vested in  the  lessor  by  forfeiture  and  ejectment  brought. 
In  Colegravey.  Dios  Sanios(b),  Abbott^  C.  J.,  expressed 
his  opinion  at  Nisi  Prius  that  the  plaintiff  might  recover  in 
trover  for  such  fixtures  as  were  removeable  between  land- 
lord and  tenant ;  and,  though  the  judgment  ultimately 
turned  on  another  point,  the  Court  did  not  intimate  any 
doubt  that  the  tenant  might  have  recovered  them  dur- 
ing the  term.  In  Lawton  v.  Salmon  (e),  wliich  was 
trover  by  the  executor  against  the  tenant  of  the  heir, 
to  recover  salt-pans  fixed  to  the  floor,  the  only  question 
made  was,  which  was  entitled,  the  executor  or  the  heir ; 
but  no  question  was  raised  whether  the  action  of  trover 
was  maintainable ;  and  a  case  was  referred  to  which  is 
mentioned  in  Lawton  v.  Lawton  (d)^  where  a  cider-mill 
had  been  recovered  in  trover.  l>avis  v.  Jones  (e)  is 
another  authority  for  the  plaintifil  [Parke,  B. — The 
jibs  there  were  not  fixtures  at  all.  Would  trover  lie  for  a 
crop  of  standing  corn  ?  Your  argument  amounts  to  this, 
that  the  plaintifiT  may  maintain  trover  for  preventing  him 
from  exercising  his  right  of  removal.]  The  tenant  has 
more  than  a  mere  right  of  removal — he  has  the  property. 

{a)  J  Taunt.  188 ;    2  Marsh.         (r)  1  H.  Bl.  269,  note. 
495.  {d)  3  Atk.  13. 

(6)dD.&R.255i2fi.&C.76.         (f)  2  B.  &  Aid.  165. 
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Exeh.  of  PUoi,  In  Hallen  v.  Runder  (a).  Lord  Lyndhurst,  C.  B.,  and 
-     Bayley^  B.,  appear  to  draw  a  distinction  between  the  case 
Mackintosh  where  the  action  is  brought  by  the  owner  of  the  inherit- 
Trotteb.      ance  or  by  the  tenant.     There,  the  tenant  was  held  en- 
titled to  maintain  assumpsit  for  the  price  of  fixtures  sold 
by  him  to  the  incoming  tenant,  though  they  were  never  se- 
vered from  the  freehold.     [Parke^  B. — He  sells  the  right 
to  remove,  which  is  described  under  the  ^ordi  fixtures.'] 

Alexander  and  Cowlings  in  support  of  the  rule,  were 
stopped  by  the  Court. 

Parke,  B. — MinshaU  v.  Lloyd  is  a  direct  authority  on 
this  point.  I  gave  my  opinion  in  that  case,  not  on  my  mere 
impression  at  the  time,  but  after  much  consideration  of 
this  point — that  the  principle  of  law  is,  that,  whatsoever 
is  planted  in  the  soil  belongs  to  the  soil — quicquid  plan- 
tatur  solo,  solo  cedit ;  that  the  tenant  has  the  right  to 
remove  fixtures  of  this  nature  during  his  term,  or  dur- 
ing what  may,  for  this  purpose,  be  considered  as  an  ex- 
crescence on  the  term ;  but  that  they  are  not  goods  and 
chattels  at  all,  but  parcel  of  the  freehold,  and  as  such  not 
recoverable  in  trover.  That  case  is  a  direct  authority,  so 
far  as  my  opinion  and  that  of  my  brother  Alderson  go ; 
and  I  think  it  was  a  correct  decision. 

BoLLAND  and  Gurney,  Bs.,  concurred. 

Rule  absolute. 

(a)  1C.M.&R.266. 
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Ejteh.  qf  Pleat. 
1838. 
Dob  d.  Bloxam  v.  Roe.  ^ 

JSlELL  Y  moved  for  a  rule  to  shew  cause  why  the  decla-  The  Coun  re. 
ration  should  not  be  set  aside  for  irregularity,  on  the  aside  luiecUra- 
ffround  that  it  contained  no  quo  minus  clause. — It  was  held  ^®" »»  *J««J- 

■*  *  ment,  on  the 

in  Doe  d.  Gillett  v.  Roe  (a),  that  actions  of  ejectment  are  ground  that  it 
not  within  the  new  rules,  and  therefore  that  the  declara-  quo  minut 
tion  should  commence  and  conclude  in  the  usual  form*  ^^*^* 
IParke,  B. — That  is  an  authority  that  the  declaration  is 
good  in  the  old  form ;  have  you  any  authority  that  it  is 
not  good  in  the  new  ?]     It  is  clear  that  this  declaration 
would  have  been  irregular  before  the  new  rules,  and  if 
they  have  no  application  to  ejectments,  the  irregularity 
necessarily  continues* 

Parke,  B. — There  have  been  decisions,  both  in  the 
King's  Bench  and  Common  Pleas  (6),  that  a  variance  from 
the  old  form  in  the  title  of  a  declaration  in  ejectment  is 
immaterial,  if  the  tenant  has  sufficient  information  when 
he  is  to  appear.  I  think  we  may  go  a  step  further,  and 
hold  the  formal  commencement  immaterial. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


(a)  1  C.  M.  &  R.  19.  1  Scott,  166,  I  Bing.  N.  C.  2&d  ; 

(6)  Doe  d.  Evam  v.  Roe,  1  Ad.      Doe  d.  Smithert  v.  Roe,  4  Dowl. 
&  El.  11 ;  Doe  d.  Athman  v.  Roe,      P.  C.  374. 
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Exch.  0/  Pleat, 
1838. 

^      V     "  Lewis  v.  Alcock,  Esq. 

Declaration  in  C/ASE  against  the  sheriff  of  Surrey  for  a  false  return  to 
•heri?fo"a  *  ^  fi^"  facias.  The  declaration  stated  a  judgment  re- 
fi^'frtteted^th*  c<^^^r«d  by  the  plaintiff  in  the  Court  of  King's  Bench 
judgment  and  against  one  Henry  Gompertz  for  200L,  and  a  writ  of  tes- 
writ  was  deli-  tatUQi  fieri  facias  issued  thereon»  directed  to  the  sheriff  of 
fendant°aj**^*'  ^^^  county  of  Surrey,  indorsed  with  a  direction  to  levy 
•heriff^o  be  122L,  besides  sheriff's  poundage,  &c.  It  then  alleged  that 
and  that/ai-  the  writ  SO  indorsed,  afterwards  and  before  the  execution 
were^hen^and  thereof,  to  wit,  on  &c.,  was  delivered  to  the  defendant, 
fore'tliYwturn  ^^^  '^®"  *"^  ^^^^  thence  until  and  after  the  committing 
of  the  writ,  of  the  grievance  thereinafter  mentioned,  was  sheriff  of  the 
debtor  within  said  county  of  Surrey,  to  be  executed  in  due  form  of  law ; 
baiiiwfck  ^*°'  *  ^^^  although  there  were  then  and  afterwards,  and  before 
whereof  he         f\iQ  return  of  the  said  writ,  divers  soods  and  chattels  of 

could  and  ought  ^ 

to  have  levied  the  said  Henry  Gompertz  within  the  bailiwick  of  the  de- 
dorsed  on  the'  fendant  as  such  sheriff  as  aforesaid,  whereof  the  defendant 
writ,  and  ai-      could  and  misht  and  oueht  to  have  levied  the  monies  so 

though  a  rca-       ^  °  ^ 

•onabie  time  to  indorsed  on  the  said  writ  and  directed  to  be  levied  as 
levy  had  aforesaid,  whereof  the  defendant,  so  being  such  sheriff  as 

defendanrnot^  aforesaid,  always  had  notice;  and  although  a  reasonable 
regarding  his      time  for  the  defendant,  as  such  sheriff,  to  have  made  the 

duty,  did  not 

within  such  Icvy,  and  before  he  made  the  return  to  the  said  writ,  and 

fe"°the  money*,  Committed   the   grievances    thereinafter  menticined,  had 

buttherein^^  gj^pgg  J .  yg^  the  defendant,  so  being  such  sheriff  as  afore- 

andmadede-  said,   not  regarding  his  duty,  &c.,  did   not  nor  would, 

he  paid  the  within  such  reasonable  time,  levy  the  said  monies  so  di- 

MrtTercorto  '^^cted  to  be  levied  as  aforesaid,  or  any  part  thereof,  but 

the  plaintiff;  therein  wholly  failed  and  made  default;  nor  hath  he  paid 

and  the  defend-  ^  ^  >  r 

ant  afterwards     the  said  sum  of  1221.,  or  any  part  thereof,  to  the  plaintiff: 

nulla  lona:—     &nd  afterwards,  to  wit,  on  &c.,  the  defendant  falsely  and 

detfndMt^uid  ^^ceitfully  returned  upon  the  'said  writ  that  the  said  H. 

not  set  up  as  a   Gompertz  had  not  any  goods  or  chattels  in  his  the  defen- 

defence,  under 

the  plea  of  not    dant's  bailiwick,  whereof  he  could  cause  to  be  levied  the 

guilty,  that  the 

debtor  had  assigned  the  goods  to  a  third  party. 
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damages  aforesaid,  or  any  part  thereof.  Sec.     Plea,  not  ^ch.  of  FUas, 
guilty. 

At  the  trial  before  Litiledale^  J.,  at  the  last  Surrey 
Assizes,  the  only  question  between  the  parties  was.  whe- 
ther a  bill  of  sale  given  by  Gomperts,  the  debtor  against 
whom  the  execution  issued,  to  one  Longmore,  upon  notice  of 
which  the  sheriff  had  forborne  from  levying  under  the 
fieri  facias,  was  bona  fide  or  colourably  given.  It  was 
however  contended  for  the  plaintiff,  on  the  authority  of 
Wrighi  v.  Lainson  (a),  that  the  defendant  could  not  raise 
this  question  under  the  plea  of  not  guilty.  The  learned 
Judge  reserved  the  point ;  and  a  verdict  having  been  found 
for  the  plaintiff, 

Channell,  in  Michaelmas  Term,  obtained  a  rule,  pur- 
suant to  the  leave  reserved,  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  plaintiff  for  122/.,  or  why 
there  should  not  be  a  new  trial. 

Thesiger^  Dowling^  and  C  Turner  now  shewed  cause. 
This  case  is  distinguishable  from  Wright  v.  Lainson, 
There,  the  declaration  alleged  that  the  defendant  had 
levied,  and  the  breach  consisted  only  in  his  not  having  the 
money  in  his  hands,  and  in  his  making  the  return  of  nulla 
bona ;  and  the  question,  whether  the  goods  seized  were 
those  of  the  debtor  or  of  his  assignees,  clearly  was  not  in- 
volved in  the  issue  of  not  guilty.  But  that  case  proceeds 
on  the  express  ground  that  every  thing  involved  in  the 
breach  of  duty  charged  is  included  in  the  issue.  Now,  if 
the  defendant  here  shewed  that  the  goods  were  not  Gom- 
pertz's,  he  committed  no  breach  of  duty  in  not  levying  on 
them.  [Parke,  B. —  Wright  7.  Lainson  is  exactly  on  all 
fours  with  this  case.  The  breach  there  was,  that  the  she- 
riff had  not  the  money  ready  to  pay  over,  and  made  the 

(a)  2  M.  &  W.  739. 
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Exeh.  of  Pleat,  retum  of  Dulla  bona.     Here,  the  inducement  which  points 
1838 

to  the  duty  of  the  sheriff  is,  that  the  writ  was  delivered*  to 

him,  and  that  there  were  goods  of  the  debtor  within  his 
bailiwick  :  then  it  becomes  his  duty  to  seize  them.  Then 
the  breach  is,  that  he  did  not  use  due  diligence  to  make 
the  levy,  and  that  he  returned  nulla  bona.  If  it  were 
proved  that  he  did  not  return  nulla  bona,  the  latter  pro- 
position would  be  disproved  ;  if  that  he  did  use  due  dili- 
gence,  the  former  would  be  disproved.  These  are  the 
only  two  propositions  in  issue,  according  to  Wright  v. 
Lainson.  Alderson,  B. — The  falsehood  of  the  return  is 
the  conclusion  of  law^  if  the  facts  stated  in  the  inducement 
are  true :  not  guilty  puts  that  fact  in  issue  which  is  wrong- 
fuly  if  the  facts  stated  in  the  inducement  be  true.]  Sup* 
pose  there  were  no  such  statement  as  that  ''  although 
there  were  divers  goods  and  chattels  of  the  said  H.  G.  &c 
whereof  the  defendant  ought  to  have  levied/'  &c.,  but  that 
after  the  statement  of  the  writ,  the  declaration  had  pro- 
ceeded, ^'  yet  the  defendant  did  not  levy,  &c.,  although 
there  were  divers  goods,"  &c.,  then  the  latter  clause  would 
have  formed  part  of  the  neglect  of  duty  complained  of; 
and  the  mere  transposition  of  the  words  can  make  no 
difference.  [Parke,  B. — It  would  then,  in  truth,  he  in- 
ducement put  in  the  wrong  place.  Alderson,  B. — I  do 
not  see  why  you  may  not  treat  the  allegation  as  to  the 
writ  in  the  same  way; — •*  although  a  certain  writ,'*  &c.] 

Piatt,  Channell,  and  Petersdorff,  in  support  of  the  rule, 
were  stopped  by  the  Court. 

Parke,  B. — There  can  be  no  doubt  that  this  case  falls 
within  the  authority  of  Wright  v.  Lainson.  The  defendant 
ought,  however,  to  have  leave  to  amend  his  plea. 

Alderson,  B. — The  object  of  the  rule  is,  that  the  par- 
ties, when  they  come  to  trial,  shall  know,  as  precisely  as  is 
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possible)  wliat  the  issue  is.    I  am  disposed  to  give  the  rule  Exch.  of  pihu, 
as  large  a  construction  as  possible. 

The  other  Judges  concurring,  the  rule  was  made  abso- 
lute for  a  new  trial,  on  payment  by  the  defendant  of  the 
costs  of  the  former  trial  and  of  this  application,  the  defen- 
dant having  leave  to  amend. 

Rule  accordingly. 


Francis  v.  Roosb. 

oLANDER.     The  declaration  stated,  that,  before  the  Declaration  in 
committing  of  the  grievance  thereinafter  mentioned,  the  f^*^  puintlff 
plaintiff  had  been  and  acted  as  clerk  to  certain  persons,  to  J^^^i*r|[^^ 
wit,  the  Marquis  of  Anglesey  and  Lord  Dinorben,  owners  certain  mining 

.  .  company;  that 

and  proprietors  of  a  certam  copper  mine,  and  carrying  on  the  defendant, 
business  under  the  name  of  the  Parys  Mine  Company  cauIeiTfo^e 
and  also  before  and  at  the  time  of  the  committing  of  the  believed  that  he 
grievance,  &c.,  the  plaintiff  had  been  and  was  and  acted  guilty,  in  the 
as  clerk  to  certain  other  persons  to  whom  tlie  said  Mar-  employment,  of 
quis  of  Anglesey  and  Lord  Dinorben  had  sold  and  as-  f^yj^J^JJ,"** 
signed  the  said  mine,  and  who  also  carried  on  business  heretofore,  to 

■         1  n    1       T^  %/r.         ^  1     •         I0t7,  on  the  Ist 

under  the  name  of  the  Farys  Mine  Company;  and  that  juiy,  1836, in 
the  plaintiff  had  always  conducted  himself  honestly  in  the  a„d^nceni?ng 
course  of  his  employment  as  such  clerk,  and  had  never,  the  plaintiff, and 

*      "^  of  and  concern- 

unttl  the  committing  of  the  grievance,  &c.,  been  suspected  ing  hit  having 
or  believed  to  have  been  guilty  of  any  offence  punishable  cie^k,  spoke  of 
by  law:  yet  the  defendant,  well  knowing  the  premises,  fhe** J2^"ff°& f , 
but  contriving  and  intending  to  injure  the  plaintiff,  and  these  words : 
to  cause  it  to  be  believed  that  he  h^d  been  guilty,  in  the  donethingi 
course  of  his  said  employment,  of  grave  crimes  and  felo-  panyfor  wWch 
nies  punishable  by  law,  heretofore,  to  wit,  on  the  1st  day  you  ought  to  be 

*^  .  hanged,  and  I 

of  July,  A.  D.  1836,  in  a  certain  discourse  then  had,  &c.,  wUi  have  you 

hanged  before 
the  1st  of 

August,"  (thereby  meaning  that  the  plaintiff  had  been  guilty  of  felonies  punishable  by  law  with 

death  bjf  hanging)  : — Mild  good,  on  motion  in  arrpAt  of  judgment 

VOL,  lir.  O  M.  W. 
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Exek,  rf  PUoM,  of  and  concerning  the  plaintiff,  and  of  and  concerning  his 
having  acted  as  such  clerk  to  the  said  Marquis  of  Angle- 
sey and  Lord  Dinorben,  and  to  the  said  other  persons 
called  the  Parys  Mine  Company,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  plaintiff,  and 
of  and  concerning  his  having  acted  as  such  clerk  as  afore- 
said, the  false,  scandalous,  malicious,  and  defamatory 
words  following,  that  is  to  say : — '*  You  (meaning  the 
plaintiff)  have  done  things  with  the  company,  (meaning 
the  said  Marquis  of  Anglesey  and  Lord  Dinorben,  and  the 
said  other  persons  &c.,  as  aforesaid)  for  which  you  ought 
to  be  hanged,  and  by  G — ,  I  (meaning  the  defendant) 
will  have  you  hanged  before  the  1st  of  August;"  and  in 
answer  to  a  question  then  and  there  put  by  the  plaintiff^ 
as  to  what  things  he  had  so  done,  the  defendant  answered, 
**  Many  things,"  (thereby  meaning  that  the  plaintiff,  while 
he  was  and  acted  as  such  clerk  as  aforesaid,  had  been 
gailty  of  divers  felonies  punishable  by  the  laws  of  this 
realm  with  death  by  hanging) :  by  means  whereof,  &c. 

Plea,  not  guilty. 

At  the  trial  before  Alderson,  B.,  at  the  last  Assizes  for 
Anglesey,  the  learned  Judge  having  left  it  to  the  jury  to 
say  whether  they  thought  the  defendant  intended  to  im- 
pute to  the  plaintiff  the  commission  of  any  offence  punish- 
able by  law,  they  found  a  verdict  for  the  plaintiff,  dam- 
ages 40s, 

In  Michaelmas  Term,  Jervis  obtained  a  rule  to  shew 
cause  why  the  judgment  should  not  be  arrested,  on  the 
ground  that  the  defendant  could  not  have  meant  to  im* 
pute  to  the  plaintiff,  as  clerk  to  the  company,  the  com* 
mission  of  a  capital  offence. 

WeUby  now  shewed  cause. — There  are  two  grounds  on 
which  this  rule  ought  to  be  discharged.  First,  it  was 
quite  possible  that  even  on  the  day  alleged  in  the  decla- 
ration, the  1st  July,  1836,  the  plaintiff  might,  as  clerk  to 
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the  company,  have  committed  a  capital  offence.     By  the  Exch.  of  PUas, 
58  &  8  Will.  4,  c.  123,  whereby  the  capital  punishment  was  '    > 

abolished  for  the  forgery  of  bills,  notes,  &c.,  the- forgery  Francis 
of  powers  of  attorney  for  the  transfer  of  stock  in  the  Roose. 
Bank  of  England,  &c.,  still  remained  capital,  and  so  con- 
tinued until  the  passing  of  the  1  Vict.  c.  84*.  The  com- 
pany might  be  the  proprietors  of  stock  in  the  Bank  of 
England,  and  the  plaintiff  might  have  forged  powers  of 
attorney  for  the  transfer  of  such  stock*  But,  at  all  events, 
the  date  stated  in  the  declaration  being  immaterial,  the 
imputation  might  refer  to  offences  punishable  capitally  be- 
fore the  S  &  8  Will.  4,  c.  123. 

But  secondly,  the  words  laid  in  the  declaration  are  ac- 
tionable per  se,  without  colloquium  or  innuendo.  The 
jury  must  be  taken  to  have  found  that  the  words  were 
spoken  with  the  intent  charged,  viz.  to  impute  the  com- 
mission of  crimes  and  felonies  punishable  by  law.  It  is 
clear  that,  at  least  after  verdict,  it  need  not  appear  that  any 
specific  felony  was  imputed  :  Blizard  v.  Kelly  (a).  Curtis 
V.  Curtis  {b)  is  a  direct  authority  in  favour  of  the  plaintiff 
There  the  words  were,  **  You  have  committed  an  act  for 
which  I  can  transport  you,"  and  they  were  held  actionable 
without  any  colloquium  or  innuendo.  Tindal,  C.  J.^  says, 
in  the  course  of  the  argument:  ''The  defendant  meant  to 
impute  the  commission  of  an  indictable  offence;  as  to 
transportation,  he  was  merely  mistaken  in  his  latcJ*'  And 
Gaselee,  J.,  says,  ''  We  may  reject  the  innuendo  that  the 
plaintiff  had  been  guilty  of  a  transportable  offence."  In 
Donne's  ease  (c),  there  cited,  the  words,  /'  If  you  had  your 
deserts,  you  would  have  been  hanged  before  now,"  were 
held  actionable  per  se.  Cases  to  the  same  effect  are 
mentioned  in  Com.  Dig.,  Action  on  the  Case  for  Defama- 

(a)  2  B.  &  Or.  2S5 ;  3  D.  &  R.      Scott,  33/. 
519.  (f)  Cro.  Eliz.  62. 

{b)    10  Bins:.  477;   4  M.  & 

o  2 
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Sxch.  qfpiras,  tion,(E.  1.)  The  notion  that  slanderous  words  arc  to  be 
construed  in  mitiori  sensu  has  long  been  exploded. — He 
cited  also  Pen/old  v.   Wesicoie{a\  and  Peach  v.  OU- 

ham  (6). 

Jervis,  contra.— It  may  be  admitted  that  the  words 
would  have  been  actionable  per  se,  had  not  the  plaintiff 
tied  himself  down,  by  the  colloquium  and  innuendo^  to  a 
particular  construction  of  them.  And  it  is  not  enough  to 
say,  that  it  is  possible  that  the  plaintiff  might  have  com- 
mitted some  one  capital  crime  in  the  course  of  his  employ- 
ment; he  must  shew  that  the  words  imported  some  sub- 
stantial and  intelligible  charge  of  criminality  against  him: 
Rex  V,  Home  (c),  {^Parke,  B. — You  say  it  is  impossi- 
ble that  such  a  felony  as  is  imputed  by  the  innuendo 
could  be  committed ;  the  answer  is,  that  it  is  perfectly  pos- 
sible, and  must  be  so  taken  after  verdict.] 

Parke,  B. — We  may  either  reject  the  innuendo  at  the 
end  of  the  words,  and  the  declaration  is  good,  the  words 
being  actionable  of  themselves ;  or,  if  it  be  said  that  the 
innuendo  must  be  proved,  we  must  intend  that  it  was 
proved  ;  and  if  the  words  were  spoken  before  the  last  re- 
peal of  the  statutes  relating  to  forgery,  the  plaintiff  might 
have  forged  powers  of  attorney  for  the  transfer  of  stock 
belonging  to  his  employers;  if  before  the  former  re- 
peal, he  might  have  committed  a  capital  offence  by  the 
forgery  of  bills  of  exchange,  orders  and  receipts  for 
money,  &c. 

BoLLAND,  B.,  concurred. 

Alderson,  B.— The  innuendo  may  have  a  sensible  mean- 
ing, that  the  defendant  meant  to  impute  a  capital  offence, 

(a)  2  N.  R.  336.  (6)  Cowp.  275.  (c)  Cowp.  682. 
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being  ignorant  of  the  law,  whereas,  if  he  had  known  the  ^'^h^f^'*"* 
law,  he  would  have  known  that  the  former  statute  was 
repealed. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 


Mooo  and  Another,  Assignees  of  Purnell,  an  Insolvent 
Debtor,  r.  Baker. 

Assumpsit  for  money  had  and  received  to  the  use  of  Assignees  of  a 
the   plaintiffs  as  assignees,  and   on  an   account  stated,  insolvent  debtor 
Plea,  non  assumpsit.     At  the  trial  before  Tindal,  C.  J.,  at  ^^^^^^y^^^te 
the  last  Bristol  Assizes,  it  appeared  that  in  the  sprinsc  of  was  equitably  as 

T*    „  1      well  as  legally 

1835,  the  insolvent  Purnell  became  tenant  to  the  defend-  entitled  to  at 
ant  of  an  inn  at  Clevedon,  in  Somersetshire.     On  his  en-  banknlptcy  o* 
tering  upon  the  house,  one  Carter  supplied  furniture  to  the  "'therefore  if 
value  of  170/.,  which  was  paid  for  by  the  defendant,  it  A.  agree  to  as- 
being  then  agreed  that  Purnell  should  give  the  defendant  tain  specific 
a  bill  of  sale  of  "  the  goods  and  furniture"  as  a  security  f^u*riiy  foIJ*mo^ 
for  the  advance.     In  July,  1836,  (the  bill  of  sale  not  hav-  neyadvanccdby 

^'  '  ^  B.  for  the  pur- 

ing  yet  been  given,  although  Purnell  had  repeatedly  asked  chase  of  them; 
for  and  offered  to  execute  it),  the  defendant  presented  his  ""pursuance  of 
account  to  Purnell,  including  the  170/.  for  furniture,  and  ^^^l^J^^'^^^l''''^* 
amounting  in  the  whule  to  403/.:  and  on  the  12th  July,  them;  although 

Tk  ti     •  1     1  II  t^'  assignment 

Purnell  Signed  the  account  as  correct,  and  on  the  same  lueif  be  under 
day  executed  a   bill  of  sale  to  the  defendant  of  all  his  g^ancel  w"""' 
household  i^oods,  furniture,  wines,  &c.,  and  also  gave  him  '^ouid  have 

^  '  ,1.  rendered  it  void 

a  warrant  of  attorney,  to  secure  the  amount  of  the  account,  under  the  in- 
Purnell  continued  in  possession  of  the  house  and  furniture  Act*»nd  a/^" 
until  the  24th  September,  when   the    defendant  put  a  "^^*}J^",^^ 
person  in  possession,  and  all  the  property  on  the  premises  fit  of  that  act, 
was   sold,  under  his  direction!^,  for  249/.     On  the  30ih  are  not^cntiUed 

to  such  goods. 
Secui,  if  the 
agreement  related  to  such  goods  as  A.  might  have  at  the  time  of  the  execution  of  the  assignment, 
ibeir  corpus  not  being  ascertained  at  the  time  of  the  agreement. 
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£xch.  of  Pleas,  September,  Purnell  was  arrested  at  the  suit  of  another 
v^.^^^1^     creditor,  and  went  to  prison,  and  subsequently  petitioned 
MoQo        for  and  obtained  his  discharge  under  the  Insolvent  Debtors 
Baker.        Act.     The  present  action  was  brought  to  recover  the  pro- 
ceeds of  the  sale,  the  assignees  alleging  that  the  bill  of 
sale  and  warrant  of  attorney  were  void  under  the  32nd 
section  of  the  Insolvent  Act,  7  Geo.  4,   c.  57.     It  was 
proved,  that,  before  the  l^th  July,  Purnell  had  expressed 
his  desire  to  give  the  defendant  security,  and  that  he  gave 
it  (in  the  language  of  the  witness)  "  quite  spontaneously," 
the  defendant  having  made  no  application  to  him  to  exe- 
cute it  until  that  day.     A  verdict  was  found  for  the  plain- 
tiffs, it  being  agreed  that  the  amount  of  damages  should 
be  settled  by  an  arbitrator. 

In  Michaelmas  Term,  Bompas,  Serjt.,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  assignees  were 
not  entitled  to  recover,  the  bill  of  sale  having  been  given 
under  the  previous  agreement  made  in  1835. 

Crowder  and  Barsiow  now  shewed  cause. — This  was 
clearly  a  voluntary  transfer  within  the  meaning  of  the 
Insolvent  Act,  and  having  been  made  within  three  months 
next  before  the  commencement  of  the  imprisonment,  was 
void  under  s.  82.  [Parke^  B. — The  rule  was  moved  for 
and  granted  on  the  ground  that  there  was  an  arrangement, 
at  the  time  the  furniture  was  put  in,  that  a  bill  of  sale 
should  be  given  to  the  defendant  as  a  security  for  the 
price,  and  that  a  kind  of  equitable  mortgage  of  the  furni- 
ture was  thereby  created,  which  would  prevent  its  passing 
to  the  assignees.  The  giving  of  the  bill  of  sale  itself  wets 
undoubtedly  altogether  the  spontaneous  act  of  the  insol- 
vent.] The  whole  agreement  rested  merely  in  contract 
until  the  bill  of  sale  was  given  in  pursuance  of  it.  The 
question  still  is,  whether  the  assignment  of  the  12th  July 
was  voluntary  :  if  so,  the  statute  declares  it  to  be  fraudulent 
and  void.     The   word  '*  voluntary  "  means  mihout  pres- 
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sure,  or,  as  the  evidence  here  wa«,  spontaneous :  Siuckey  v.  ^ch.  •/ ^'««» 
Drewe  (a),  ArneU  v.  Bean  (6),  Margareson  v.  Saxton{e).  ^-^^^--/ 
It  was  not  the  less  voluntary  because  there  was  an  engage-  Moao 
ment  to  do  the  act  beforCi  or  because  the  party  was  morally  Bakeb. 
bound  to  pay  the  money.  [Parke,  B. — The  authority  of 
Stueteyr.  Drewe  has  been  questioned,  and  indeed  it  may  be 
considered  as  overruled,  so  far  as  it  appears  to  lay  it  down 
that  a  conveyance  made  bon&  fide,  in  consideration  of  an 
advance  of  money,  but  altogether  on  the  motion  of  the 
insolvent,  is  therefore  voluntary.  But  in  truth,  the 
point  in  this  case  is  wholly  beside  the  effect  of  the 
assignment :  it  is  whether,  supposing  it  were  cancelled, 
the  plaintiffs  had  a  right  to  recover.  If  there  was  an 
equitable  assignment  of  the  particular  furniture,  they 
had  not ;  because  the  assignees  either  of  a  bankrupt 
or  of  an  insolvent  can  recover  only  such  things  as  he  had 
both  a  legal  and  an  equitable  right  in  {d).  If  that  equit- 
able interest  existed,  the  effect  of  the  assignment  would 
merely  be  to  convert  it  into  a  legal  one.  The  question 
seldom  arises  in  the  case  of  bankruptcy,  because  of  the 
provision  as  to  reputed  ownership.  If,  indeed,  it  was  an 
agreement  to  execute  a  bill  of  sale  at  a  future  day  of  all 
the  goods  the  insolvent  might  then  have,  it  would  not  be 
an  equitable  assignment;  but,  if  it  was  of  certain  specific 
furniture,  plus  the  other  goods  he  might  have,  then  it 
would.]  It  was  for  the  defendant  to  make  out  that  the 
agreement  related  to  the  specific  furniture ;  but  that  is  left 
quite  ambiguous  on  the  evidence.  The  bill  of  sale  clearly 
included  more  than  the  furniture  which  had  been  supplied 
by  Carter;  it  included  all  the  insolvent's  other  goods. 
The  assignees  would  be  entitled  to  recover  for  everything 
which    was    not    definitely   included  in   the  agreement. 

(a)  2  Myl.  &  K.  190.  (c)  1  Younge  &  Col.  530. 

(6)  8Bing.  87;    IM.&Scott,  (d)  See  Hunt   v.  Mortimer,  10 

151.  B.  &Cr.44. 
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Etch,  of  PUoi,  [Parke,  B. — You  ought  to  have  insisted  at  the  trial  that  it 
was  only  an  agreement  for  the  transfer  of  undefined  goods, 
which  the  party  might  have  at  the  time  of  the  execution 
of  the  bill  of  sale.  The  inference  from  the  evidence  is 
that  it  was  definite  as  to  the  furniture  itself^  though  it 
applied  also  to  the  future  effects.  You  should  have  re- 
quired that  point  to  be  left  to  the  jury.] 

Parke,  B. — As  the  amount  of  damages  has  been  re- 
ferredi  it  is  better  that  the  whole  matter  should  go  before 
a  legal  arbitrator,  otherwise  there  must  be  a  new  trial.  The 
arbitrator  will  take  the  law  to  be  that  which  the  Court  lays 
down — thatj  if  the  agreement  was  to  mortgage  certain  spe« 
cific  furniture,  of  which  the  corpus  was  ascertained,  that 
would  constitute  an  equitable  title  in  the  defendant,  so  as 
to  prevent  its  passing  to  the  assignees  of  the  insolvent,  and 
then  the  assignment  would  make  that  equitable  title  a 
legal  one :  but,  if  it  was  only  an  agreement  to  mortgage 
furniture  to  be  subsequently  acquired — to  give  a  bill  of 
sale  at  a  future  day  of  the  furniture  and  other  goods  of 
the  insolvent — then  it  would  cover  no  specific  furniture, 
and  would  confer  no  right  in  equity.  While  the  argument 
was  going  on,  I  have  had  an  opportunity  of  consulting  a  very 
high  authority,  and  it  must  be  taken  that  the  rule  in  equity 
is  as  I  have  stated  it.  If  the  parties  decline  to  refer  the 
whole,  there  must  be  a  new  trial. 

Erie  and  Bompas,  Serjt.,  appeared  in  support  of  the 
rule. 
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Exch.  of  Pleast 
1838. 


Wrightson  r.  Bywater  and  Others* 


X  HIS  was  an  action  of  trespass,  and  stood  for  trial  at  By  an  order  of 

the  Leicester  Summer  Assizes,  1835;  but  was  referred,  ^usewwre- 

by  order  of  Nisi  Prius,  to  an  arbitrator,  who  was  to  settle  f!"*?  ^°  ■"  ^'" 
^  '  '  bitra:or,  who 

all  matters  in  difference  between  the  parties  at  law  and  in  was  to  lettie  all 
equity^  and  to  order  and  determine  what  he  should  think  ference  between 
fit  to  be  done  by  either  party  respecting  the  matters  in  at^iJw'and  in 
dispute,  the  parties  agreeing  to  be  bound  and  concluded  «<i»ityf  and  to 
by  such  determination,  and  to  remain  contented  and  satis-  termine  what  he 
fied  therewith  ;  so  as  the  said  arbitrator  should  make  and  to  be  done  by 
publish  his  award   in  writing   concerning  the  premises,  ^J*^^'^^,^ 
ready  to  be  delivered  to  the  parties,  or  if  either  of  (hem  maiten  in  dia- 

.  .      pute;8oa8he 

should  be  dead  before  the  making  of  the  awards  to  their  should  make 
respective  personal  representatives,  who  should  require  the  award"by*a  day 
same,  on  or  before  the  first  day  of  Michaelmas  Term  then  •P««»fi«<*»  (y^^^ 

"*  power  to  en- 

next*     Provision  was  ihen  made  for  the  costs  of  the  cause  large  the  time 

and  of  the  reference,  and  power  given  to  enlarge  the  time  ready  to  be  de- 

for  making  the  award  from  time  to  time  as  occasion  should  p^rtui^w^tf 

require,  &c. :  and  the  arbitrator  was  to  be  at  liberty /o  either  of  them 

.  .  shoald  be  dead, 

make  one  or  more  awards,  at  hts  discretion.     At  the  time  to  their  re- 

of  this  submission,  two  suits  in  equity  were  pending,  in  ISnai^repwien- 

which  the   parlies   to   this  cause   were   concerned,   and  jjlg^rbitrfto^ 

in  which  certain  infants  were  interested;  and  there  were  was  to  be  at 

also    other   matters  in    difference   between   them.      On  oneormore^  ^ 

the  first  meeting  before  the  arbitrator,  the  defendants'  SS^^ww.*** 

counsel   beinc:    absent,    a    postponement    of  the   refer-  ^^V^*.^™® 

sion,  two  equity 
suits  were  pending,  in  which  the  parties  to  the  action  were  interested,  and  in  which  certain  infants 
were  also  concerned ;  and  there  were  also  other  matters  in  difference  between  them.  Before 
any  award  was  made,  L.,  one  of  the  parties  to  the  equity  suits,  died. 

The  arbitrator  made  an  award  within  the  time  limited  by  enlaigement,  whereby  he  ordered 
that  a  verdict  should  be  entered  for  the  plaintiff,  damsges  500(.,  and  that  the  defendanu  should 
psy  that  sum  to  the  plaintiff,  as  well  as  the  further  sum  of  350/., /or  grievancet  not  included  in  hit 
deelaroHon. 

On  motion  to  set  aside  a  Judgment  and  execution  sued  out  on  the  award  (the  enlarged  time  hav- 
ing expired) :— HeM,  first,  that  the  award  was  sufficiently  final,  although  it  did  not  dispose  of  the 
equity  suits;  secondly,  that  it  was  not  invalidated  by  the  circumstance  that  iufanU  were  parties  to 
those  suiU;  thirdly,  that  the  arbitrator's  authority  was  not  revoked  by  the  death  of  L. ;  fourthly, 
that  the  award  of  the  :i60f.  was  sufficiently  certain. 


200 


CASES  IN  THE  EXCUBQUBR^ 


^^\^^^*  ence    was   applied    for;    as   a  condition   of  which,  the 
^^— «,,^.— *^     arbitrator  required  that  the  defendants  should  lodge  in  a 
Wriohtson    banker's  hands  the  sum  of  730/.,  to  abide  the  event  of  the 
Btwater.     awardi  which  was  accordingly  done.    The  time  for  making 
the  award  was  enlarged  from  time  to  time  to   the  first 
day  of  Michaelmas  Term,  1836.   In  the  meantime,  a  plain« 
tiff  in  one  of  the  equity  suits,  one  Thomas  Linaker,  died. 
On  the  17th  June,  1836,  the  arbitrator  made  an  award, 
whereby,  after  reciting  the  order  of  reference,  he  ordered 
and  directed  that  a  verdict  should  be  entered  for  the  plain- 
tiff upon  all  the  issues,  damages  500/. ;  and  he  further 
ordered  that  the  defendants  should  pay  or  cause  to  be 
paid  to  the  plaintiff  the  said  sum  of  500/.,  as  well  as  the 
further  sum  of  350/.,  which  he  awarded  to  be  paid  by  the 
defendants  to  the  plaintiff  as  damages  for  grievances  not 
included  in  the  plaintiff's  declaration.     The  award  then 
provided  for  the  costs  of  the  cause,  and  of  the  reference 
and  award.     In  Michaelmas  Term,  1836,  a  rule  was  ob- 
tained for  setting  aside  the  award,  on  the  grounds  that  it 
was  not  final,  as  not  having  disposed  of  the  suits  in  equity; 
that  the  infant  parties  to  those  suits  were  not  bound  by 
the  submission  ;  that  it  was  revoked  by  the  death  of  Lin- 
aker,  and  that  the  award  o{t)iQS50L  for  other  grievances ^ 
was  not  sufficiently  certain.     That  rule,  however,  after 
argument,  was  discharged,  the  majority  of  the  Court  ex- 
pressing an  opinion  that  the  award  was  good,  and  holding 
that  at  all  events  they  would  not  set  it  aside  on  motion. 
Judgment  having  been  afterwards  entered   up   on   the 
award,   and  execution  sued  out  for  the  balance  awarded 
beyond  the  730/.,  a  rule   nisi  was  obtained  for  setting 
them  aside,  on  the  same  grounds  as  were  stated  in  the 
former  rule.     In  last  Michaelmas  Term, 

Goulbum,  Serjt.,  and  Humfrey  shewed  cause,  and  con- 
tended thut  the  award  was  sufficient,  although  the  equity 
suits  were  not  disposed  of,  the  arbitrator  having  express 
pov(  er  given  to  him  to  make  one  or  more  awards ;  anil 
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that,  the  difficulty  having  existed  that  there  were  infant  Egch.  of  PUas, 
parties  to  those  suits,  the  very  object  of  that  provision  was 
to  enable  him  to  make  separate  final  awards  on  the  matters 
to  which  no  such  objection  applied ;  that  the  clause  pro« 
viding  for  the  delivery  of  the  award  to  the  personal  repre- 
sentatives of  the  parties,  prevented  the  death  of  Linaker 
from  being  a  revocation  of  the  arbitrator's  authority — 
CSarke  v.  Crofts  (a) ;  and  that  the  award  of  the  350/.  was 
sufficiently  specific. 

Sir  W.  FoUeti  and  Hoggins^  contra . — First,  the  award 
is  not  final  and  conclusive.  The  suits  in  equity,  as  well  as 
that  at  law,  are  specifically  mentioned  in  the  submission,  and 
they  are  all  referred,  so  as  the  arbitrator  settle  them  on  or 
before  the  first  day  of  Michaelmas  Term  then  next,  &c« 
The  arbitrator  cannot  now  make  any  further  award  than 
this,  because  the  time  has  not  been- so  enlarged  as  to  per- 
mit him  to  do  so.  He  has  awarded  on  some  of  the  matters 
referred, — the  action  at  law  and  other  grievances  connected 
therewith :  he  cannot  award  as  to  the  rest  If  this  award 
be  good,  he  might  have  awarded  on  any  one  subject-^mat- 
ter  in  difference,  however  minute,  between  some  of  the 
parties  only,  omitting  all  the  rest.  The  meaning  of  the 
clause  giving  him  power  to  make  one  or  more  awards,  is, 
not  that  he  shall  have  power  to  make  several  final  awards, 
hut  that,  being  authorized  to  direct  what  shall  be  done  by 
the  parties  respecting  the  matters  in  dispute,  be  may  make 
awards  regulating  their  proceedings  in  the  meantime,  be* 
fore  he  makes  his  final  award.  The  object  of  the  parties, 
and  the  consideration  for  the  submission,  clearly  was,  that 
aU  the  matters  in  difference  should  be  awarded  upon. 
For  aught  that  appears,  the  determination  of  the  suits  in 
equity  might  have  entirely  prevented  the  award  as  to  the 
350/.  The  authorities  all  lay  it  down,  that  awards  are  not 
binding  which  do  not  determine  all  the  matters  in  differ- 

(fl)  4  Bing.  143;  12  Moore,  349. 
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Exeh.  of  Pitoi,  ence  referred,  because  they  do  not  put  an  end  to  the  liti- 
1838 

'  ^     gation  between  the  parties:   In  the  Matter  of  Tribe (a)^ 

Wriqhtson    and  the  cases  there  cited. 

Bywater.  Secondly,  this  submission  was  not  mutual,  because  the 

infants  were  not  bound  :  Biddell  v.  Dowse  (6).  The  Ta- 
lidity  of  the  arbitration  depends  on  this,  that  all  the  par- 
ties mean  to  have  all  the  matters  in  difference  settled  by 
it.  The  order  in  reference  in  BiddeU  v.  Dowse  contained 
the  same  clause  as  this,  enabling  the  arbitrator  to  make 
one  or  more  awards.  An  award  cannot  be  binding,  unless 
a  previous  binding  submission  be  shewn,  which  will  enable 
the  arbitrator  to  decide  on  all  the  matters  in  difference : 
Marsh  yr.Wood{c);  Pearse  y.Pearse  (rf);  Haywardv.PhU^ 
lips  {e). 

Thirdly,  the  authority  of  the  arbitrator  was  revoked  by 
the  death  of  Linaker.  He  professes  to  award  as  to  mat- 
ters in  difference  not  included  in  the  action;  Linaker  may 
have  been  a  party  to  them.  But,  whether  he  was  or  not, 
on  his  death,  the  arbitrator  had  no  authority  afterwards  to 
make  an  awsrd  between  the  other  parties.  The  clause 
for  delivery  of  the  award  Co  the  personal  representatives 
does  not  cure  the  difficulty ;  they  cannot  be  bound  so  fully 
as  the  parties  themselves*  In  the  case  of  a  dispute  as  to 
a  particular  chattel,  as  in  Marsh  v.  Wood,  the  executor 
would  not  be  bound.  It  must  depend  on  his  assets  what 
his  liabilities  are.  He  could  not  be  compelled  to  perform 
the  award  if  it  were  against  him;  no  attachment  could  be 
moved  for  against  him.  *'  If,  by  matter  ex  post  facto,  a 
submission  becomes  ineffectual  as  to  one  party,  it  must  be 
altogether  void  " — Per  Lord  Tenterden,  C.  J.,  in  Marsh 
y.Wood(f).—Tl\ey  referred  also  to  The  Orphan  Board  w. 
Van  Reenen  (g). 

(fl)  3  Ad.  &  El.  295.  (d)  9  B.  &  Cr.  484. 

(6)  6  B.  &  Cr.  266 ;  9  D.  &  R  (e)  1  Ncv.  &  P.  288. 

404.  (/)  9  B.  86  Cr.  664. 

(r)  9  B.  &  C.  669 ;  4  Man.  &  (g)  i  Knapp's  Pr.  Council  Rep. 

R. 604.  S3. 
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Lastly,  the  award  of  350/.,  for  other  grievances,  is  un-  ^««*'  4  p^m, 
certain.     It  does  not  state   what   the   grievances  were,  ^  *  ^ 

and  does  not  pretend  to  be  a  final  adjustment  of  wriohtson 
them.  [Parke^  B. — ^I'here  is  no  doubt  in  the  mind  of  the  btwater 
Court  as  to  this  point.  The  award,  as  to  this  part,  is  only 
between  the  plaintiff  and  the  defendant  in  the  action ; 
and  what  the  grievances  were  would  appear  by  the  parol 
evidence  before  the  arbitrator.  Id  certum  est  quod  cer- 
tttm  reddi  potest ;  on  shewing  what  the  claims  brought 
before  the  arbitrator  were,  the  award  is  final  as  to  them ; 
the  plaintiff  is  entitled  to  350/.  for  them,  and  no  more.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^This  was  an  application  to  the  Court  to 
set  aside  a  judgment  entered  up  pursuant  to  an  award, 
on  a  submission  by  rule  of  Court,  and  a  fi.  fa.  thereon ; 
and  for  a  return  of  a  part  of  the  money  deposited  with 
the  sheriff,  upon  the  execution  of  the  fi.  fa.  The  case 
has  been  several  times  before  the  Court  in  its  earlier 
stages,  and  last  of  all  upon  a  motion  to  set  aside  the 
award,  which  the  Court  refused,  the  majority  intimating  a 
strong  opinion  that  it  was  good,  but  deciding  merely,  on 
that  occasion,  that  it  ought  not  to  be  set  aside,  but  the 
parties  left  to  contest  its  validity,  where  that  necessarily 
would  come  in  question.  On  this  application  to  set  aside 
the  judgment  and  execution,  we  must  determine  the  vali- 
dity of  the  award,  for  there  is  no  other  way  than  by  this 
motion,  in  which  the  defendants  can  contest  the  legality 
of  that  judgment  and  execution.  We  are  of  opinion 
that,  under  the  circumstances  of  this  case,  the  award  is 
good. 

It  appears  from  the  affidavits  that  this  action  stood  for 
trial  at  the  Summer  Assizes,  1835;  that,  besides  the  sub- 
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^^\^^^'  jeet  of  it,  there  were  other  matters  in  dispute  between  the 

parties  to  the  action  ;   and  there  were  also  pending  two 

suits  in  Equity,  Linaker  v.  Lacey,  and  Lacey  v.  Lacey^  in 

which  suits  infants  were  concerned ;    but  wlio  were  the 

parties  to  these  suits  (except  that  one  Thomas  Linaker 

was  a  plaintiflT  in  one),  or  in  what  way  those  suits  were 

connected  with  the  subject  of  the  action,  does  not  appear; 

and  therefore  we  cannot  assume  them  to  have  any  con*- 

nexion,  except  so  far  as  appears  by  the  submission  to  the 

reference  hereinafter  mentioned.  When  the  cause  came  on 

for  trial,  an  order  of  reference  was  made,  of  which  this 

is  the  substance.     [His  Lordship  stated  the  order].  Soon 

after  this,  tbe  defendants  deposited  780/.  to   abide  the 

reference,  and  by  their  attorney  attended  the  prior  and 

subsequent  meetings.      On  the   S7th  December,  1885, 

Linaker  died. 

On  the  17th  June,  1836,  the  arbitrator  made  his  award. 
[His  Lordship  read  the  award].  After  this  award  the 
730/.  was  received  by  the  plaintiff,  and  judgment  was 
signed,  and  execution  issued  for  the  balance  awarded,  and 
costs. 

The  objections  to  the  award  were : — First,  that  it  was 
not  finals  because  the  Chancery  suits  were  not  disposed 
of: — Secondly,  that  the  submission  was  not  mutual^  be- 
cause infants  were  parties,  and  were  not  bound,  nor 
could  be : — Thirdly,  that  it  was  revoked  by  the  death 
of  Linaker,  one  of  the  parties:— Fourthly,  that  it  was 
void  as  to  the  850/.  awarded  for  other  grievances,  as  not 
being  suflSciently  certain.  The  last  of  these  objections 
was  disposed  of  during  the  argument,  and  it  is  unnecessary 
to  say  any  thing  more  upon  it. 

With  respect  to  the  other  three,  the  first  is  wholly 
founded  on  the  assumption,  that,  in  order  to  make  the 
award  valid,  it  is  necessary  that  every  matter  in  difference 
should  be  decided  by  it ;  and,  if  that  assumption  is  in- 
correct, the  objection  fails.  The  other  two  depend  mainly, 
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bot  not  entirely,  on  the  same  assumption.  The  death  of  Ezeh.^Pi€a», 
Linaker  affects  only  the  authority  to  determine  that  suit  v  ^  '  • 
in  which  he  was  a  party ;  and  therefore,  even  supposing  Wrichtsok 
that,  notwithstanding  the  clause  in  the  submission  pro-  Btwatsr. 
viding  for  the  death  of  any  party,  the  power  to  award  upon 
that  suit  is  revoked ;  yet,  if  an  award  upon  that  suit 
be  not  essential  to  the  validity  of  the  award  on  other 
matters,  the  award  may  nevertheless  be  good.  So,  in 
like  manner,  if  the  determination  of  those  matters  in 
which  the  infants  have  an  interest  be  not  necessary  to  the 
decision  of  those  in  which  they  have  none,  the  want  of 
such  decision  would  be  immaterial.  If  it  be  said  that  it 
was  a  part  of  the  consideration  for  the  defendants'  pro* 
mise  to  refer  the  suits  and  the  actions,  that  the  arbitrator 
should  have  a  continuing  power  to  decide  all  the  suits ; 
the  answer  is,  that  such  was  not  the  case,  for  all  the  parties 
contemplated  that  the  reference  should  go  on  notwith- 
standing the  death  of  a  party,  of  which  the  express  pro- 
vision binding  the  executors  is  a  proof,  whether  that 
provision  would  be  effectual  or  not  to  make  an  award  in 
that  particular  suit  valid.  So,  if  it  be  argued  that  the 
agreement,  on  the  behalf  of  all  the  parties  to  all  the  suits, 
to  give  the  arbitrator  power  to  decide,  was  also  a  part  of 
that  consideration,  and  that  the  want  of  a  binding  con- 
sent of  the  infant  parties  caused  the  failure  of  the  con- 
sideration ;  the  answer  is,  that  all  parties  well  knew  that 
there  were  infant  parties,  and,  as  they  must  be  presumed 
to  know  the  law,  they  knew  they  were  not  bound  by  the 
attorney's  consent  on  their  behalf,  and  therefore  they  bad 
all  the  consideration  which  they  had  stipulated  for,  and 
the  consent  of  those  parties  who  could  and  did  consent, 
was  a  sufficient  consideration  in  point  of  law  for  their 
promise. 

The  question,  therefore,  is  reduced  to  this— whether, 
under  this  reference,  it  is  necessary  to  the  validity  of  any 
award  to  be  made  pursuant  to  it,  that  it  should  decide  all 
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^'^\  %Q^'"*  ^^^  matters  in  dispute.    And  this  is  a  mere  question  of  con- 
struction, for  there  is  no  rule  of  law  requiring  it ;  its  neces- 
sity arises  from  the  contract  of  the  parties*     The  old  rule 
was,  that,  unless  the  submission  expressly  madeit  conditional 
with  an  "  ita  quod,"  an  award  of  part  only  was  good.  This 
was  laid  down  by  Lord  CokCt  in  Ormelade  v.  Coke  (<i),  and 
it  was  so  held  in  Dyer,  243,  b.,  Baspole's  case{b)^  and 
many  other  cases.     In  more  modern  cases,  it  has  been 
said  that  an  express  condition  is  not  required  ;  for,  in  Brad- 
ford  V.  Beavan  (c),  C.  J.  WiUes  says,  "  I  am  willing  to 
carry  it  as  far  as  it  has  been  carried  already,  because, 
were  it  not  for  the  cases,  I  should  be  of  opinion,  that, 
when  all  matters  are  submitted,  though  withoui  such  con- 
diiiont  all  matters  must  be  determined ;  because  it  was 
plainly  not  the  intent  of  the  parties  that  some  matters  only 
should  be  determined,  and  that  they  should  be  left  at 
liberty  to  go  to  law  fur  the  rest."    But  beyond  this  the 
cases  have  not  gone  ;  and  it  is  still  the  question,  whether 
the  parties  intended  all  to  be  decided.     In  Simmonds  v. 
Swain  (rf),  Chambre,  J.,  says : — "  A  great  deal  of  nicety 
prevailed  in  the  old  cases  respecting  awards;    but  the 
rigour  of  that  interpretation  has  for  a  long  time  been 
gradually  relaxing ;  and  the  Courts  are  now  come  to  a 
mode  of  considering  them  more  consonant  to  common  sense. 
But,  even  in  the  earlier  cases,  so  long  since  as  in  Rolle's 
Abridgment,  Arbitrament,  L.,  it  was  in  some  cases  held, 
that,  unless  there  was  a  clause  ita  quod  fiat  de   prse- 
missis,  it  was  sufficient  to  make  the  award  good,  that  one 
point  was  decided,  provided  that  it  was  not  necessary,  in 
order  to  make  the  award  just,  that  the  others  should  be 
decided  also.     In  the  case  of  Payne  v.  Cook,  adjudged 
many  years  since  in  the  Exchequer  Chamber,  many  points 
relating  to  awards  were  decided  on,  and  amongst  others, 
this    general  doctrine    was   strongly    laid    down  — that, 

(a)  Cro.  Jac.  356.  (c)  WiUca,  270. 

(6)  8  Coke,  98.  (rf)  1  Taunton,  654. 
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as  there  was  no  clause  in  the   submission   providinfir  that  Bxch,  of  PUat, 

.  183d 

the  award  should  be  made  on  all  points  submittedi  if  the  ^  *    * 

matters  omitted  were  not  necessarily  dependent  on  and    Wriohtson 

connected  with  the  other  points,  the  award  should  be      btwater. 

sustained." 

The  point  to  be  decided,  then,  is,  whether  this  submis- 
sion  requires  the  award  to  be  made  of  all  matters  in  dis- 
pute. In  ascertaining  its  meaning,  every  part  is  to  be 
construed  together ;  and  when  we  find  a  clause  that  the 
arbitrator  is  to  have  power  to  make  **  one  or  more  awards 
at  his  discretion,*'  we  cannot  doubt  but  that  the  arbitrator 
might  make  a  valid  award  on  one  entire  subject  of  dis- 
pute. For  it  cannot  be  supposed  that  such  separate 
awards,  when  made,  were  not  intended  to  be  binding  from 
the  time  they  were  made :  it  is  impossible  to  imagine  they 
were  to  be  ambulatory  till  the  last  was  made :  and  the 
case  is  very  different  from  that  of  a  reference  with 
power  to  regulate  the  intermediate  enjoyment,  or  to  give 
directions  respecting  the  intermediate  management  of 
some  subject  of  dispute,  which,  from  their  very  nature, 
are  meant  to  have  a  temporary  operation  only.  This  is  a 
provision  that  the  arbitrator  may  make  one  or  more  final 
awards. 

We  therefore  think,  that,  in  this  case,  the  parties  have 
given  the  power  to  the  arbitrator  to  dispose  of  all  matters, 
but  have  not  made  it  a  condiiion  that  all  matters  should  be 
disposed  of  by  him. 

The  only  case  which  is  necessary  to  consider,  as  op- 
posed to  this  view  of  the  question,  is  that  of  Biddell  v. 
Dowse,  where  in  fact  there  was  a  similar  clause  in  the 
agreement  of  reference.  But  it  is  quite  enough  to  say 
that  this  point  was  never  argued  or  considered  in  the 
Court  of  King's  Bench ;  and  we  cannot  take  the  judg- 
ment as  a  binding  authority  upon  a  point  which  was  never 
brought  before  the  Court.  The  rule  therefore  will  be  dis- 
charged. 

Rule  discharged. 

VOL.  Iff.  p  M.  w. 
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Exeh.  of  PUiUt 
1838. 


Astumpsit 
against  the 
maker  of  a  pro- 
missory note. 
Plea,  that  it 
was  a  Joint  and 
several  note 
made  by  the 
defendant  and 
T.  S.,  and  that 
the  defendant 
entered  into  it 
at  the  request 
of  T.  S.,  and 
for  his  accom- 
modation, 
and  in  order 
that  he  might 
get  it  discount- 
ed by  the  plain- 
tiff; that  the 
defendant  had 
no  other  value 
or  consideration 
for  making  it, 
and  that  he 
made  it  as  a 
mere  surety 
for  T.  S..  of 
which  plaintiffs 
had  notice; 
and  that,  al- 
though the  note 
was  due  in  the 
hands  of  the 
plaintiffs  for 
six  months, 
yet  the  defend- 
ant had  no  no- 
tice, till  the 
commencement 
of  this  suit, 
of  its  nonpay- 
ment by  T.S.; 
and  that  the 
plaintiffs  gave 
time  for  pay- 
ment to  T.  S., 
to  the  prejudice 
and  without 
the  knowledge 
or  consent  of 
the  defendant : 
Held  bad  on 
general  de- 
murrer. 


Clarke  and  Another  v.  Wilsok. 

Assumpsit  on  a  promissory  note  for  200L  dated 
15th  April,  1836,  made  by  the  defendant,  payable  to  the 
plaintiffs  or  order  three  months  after  date.  Plea,  that  the 
promissory  note  in  the  declaration  mentioned  was  and  ia 
a  promissory  note  made  and  entered  into  by  the  defend- 
ant and  one  Thomas  Scott  the  younger,  whereby  the  de- 
fendant and  the  said  T.  Scott  jointly  and  severally  pro- 
mised the  plaintiffs  to  pay  them  the  said  sum  of  money 
in  the  said  note  specified,  at  the  time  in  the  said  note  and 
in  the  declaration  mentionedj  and  that  neither  before  nor 
at  the  time  of  the  making  of  the  said  note  was  either  the 
defendant  or  the  said  T.  Scott  in  any  way  liable  or  indebted 
to  the  plaintiffs  for  or  in  respect  of  any  sum  of  money 
whatsoever,  or  on  any  other  account.  And  the  defend- 
ant says,  that  he  entered  into  the  said  note  and  became  a 
party  thereto  at  the  request  of  the  said  T.  Scott,  and  for 
his  accommodation,  and  in  order  that  he  might  procure 
the  same  to  be  discounted  by  the  plaintiffs,  and  that  the 
plaintiffs  did  thereupon  discount  the  same  for  the  said 
T.  Scott,  and  that  he,  the  defendant,  did  not  at  any  time 
have  or  receive  any  value  or  consideration  for  the  making 
of  the  said  note,  save  and  except  so  far  as  relates  to  or 
concerns  the  discounting  of  the  said  note  by  the  said 
plaintiffs  for  the  said  T.  Scott,  for  the  exclusive  use  and 
benefit  of  the  said  T.  Scott ;  and  that  he  the  defendant 
made  and  signed  and  delivered  the  said  note  as  a  mere 
surety  for  the  said  T.  Scott,  and  for  the  better  security 
to  the  said  plaintiffs  for  the  due  payment  to  them  of  the 
sum  therein  specified,  and  not  for  and  on  account  of  any 
other  matter  whatsoever ;  of  all  which  premises  the  plain* 
tiffs  then  had  full  and  due  knowledge  and  notice.  And 
the  defendant  further  says,  that,  although  the  said  note 
became  and  was  due  in  the  hands  of  the  plaintiffs,  accord- 
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ing  to  the  tenor  and  effect  thereof,  for  a  long  space  of  tirne^  £'«A.  rf  PUat^ 
to  wit,  for  six  months  before  the  commencement  of 
this  suit,  yet  he  the  defendant,  before  the  commencement 
of  this  suit,  had  no  notice  whatever  of  default  having  been 
made  by  the  said  T.  Scott  in  payment  of  the  sum  of 
money  in  the  said  promissory  note  specified :  and  that 
heretofore,  to  wit,  on  &c.,  to  the  great  wrong,  prejudice, 
and  injury,  and  without  the  knowledge  or  consent  of  the 
defendant,  the  plaintiffs  allowed  and  granted  to  the  said 
T.  Scott  longer  and  further  time  for  the  payment  of  the 
monies  in  the  said  note  specified,  than  in  the  said  note 
mentioned.    Verification. 

To  this  plea  there  was  a  replication,  alleging  that  the  lia- 
bility of  the  defendant  as  a  maker  of  the  note  was  not  in 
any  way  varied  or  altered  by  any  instrument  or  memo- 
randum in  writing,  or  by  any  other  agreement  whatso- 
ever. The  defendant  rejoined,  reasserting  that  he  entered 
into  the  note  as  a  surety  for  the  said  T.  Scott,  under 
the  circumstances  in  the  plea  mentioned,  and  that  the 
plaintiffs  gave  time  for  payment  to  Scott,  wrongfully,  and 
without  the  consent  or  knowledge  of,  and  injuriously  to 
the  defendant,  as  in  the  plea  mentioned.  The  surrejoinder 
alleged  that  the  plaintiffs  did  not  give  time  for  payment 
to  the  said  T.  Scott,  in  manner  and  form  as  in  the  re- 
joinder alleged.  To  this  the  defendant  demurred  spe- 
cially, on  the  grounds  that  the  surrejoinder  was  a  departure 
from  and  repugnant  to  the  replication,  and  raised  an 
issue  of  law  instead  of  fact.  Joinder  in  demurrer.  On 
the  part  of  the  plaintiff,  the  following  point  for  argument, 
amongst  others,  was  noted  in  the  margin  : — That  the  plea 
is  insufficient  in  law,  for  omitting  to  state  that  there  was 
an  agreement  in  writing,  whereby  it  was  provided  that  the 
defendant  should  be  liable  on  the  note  as  surety  only ; 
and  that  it  seeks  to  contradict  the  absolute  written  promise 
contained  in  the  note,  by  matter  in  parul  only. 

p  2 
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J^xgA.  of  Pleat, 

1838. 

^ . ' 

CX'ARKfe 

WiLsoir. 


It,  F.  Richards  appeared  to  support  the  demurrer. 
[Parke,  B. — There  is  one  clear  objection  to  the  plea,  that 
the  mere  giving  of  time  in  the  manner  therein  mentioned 
is  no  discharge  of  any  party  collaterally  liable.  On  that 
ground  the  plea  is  bad  on  gerteral  demurrer].  The  plain- 
tiff having  pleaded  over,  the  word  granted  mli  sufficiently 
import  that  there  was  a  consideration  for  the  giving  of 
time.  IParke,  B. — Do  you  contend  that  that  imports  a 
deed  ?  It  does  not  appear  what  it  was  a  conveyance  of, 
unless  of  time2* 


Lord  Abinoer,  C.  B. — The  plea  should  have  set  out 
some  contract  that  was  binding  on  the  plaintiff.  All  that 
it  states  is,  that  he  waited  six  months  before  he  commenced 
his  action. 


Per  Curiam, 


Judgment  for  the  plaintiff. 


A  covenant 
not  to  sue 
upon  a  simple 
contract  debt 
for  a  limited 
time  is  not 
pleadable  in 
bar  of  an  ac- 
tion for  such 
debt 


Thimbleby  r.  Barron. 

Debt  in  ISOOl.  for  money  paid,  in  92L  for  interest, 
and  in  1600/.  for  money  found  to  be  due  on  an  account 
stated.  Plea,  as  to  the  first  and  second  counts,  that  the 
said  sum  of  1500/.  in  the  first  count  mentioned  was  and  is 
the  amount  of  certain  monies  paid  by  the  plaintiff  for  the 
defendant's  use,  under  and  by  virtue  of  a  certain  bond  or 
obligation  mentioned  and  recited  in  the  deeds  hereinafter 
in  this  plea  mentioned ;  and  that  the  plaintiff  claims  the 
interest  in  the  second  count  mentioned,  and  the  same  ac- 
.  crued  after  the  making  of  the  deed  of  the  Slst  June,  1831, 
hereinafter  mentioned,  upon  and  for  the  forbearance  of 
the  said  monies  so  paid  by  him  the  plaintiff  for  the  de* 
fendanf  s  use,  under  and  by  virtue  of  the  said  bond ;  and^ 
that  the  plaintiff  paid  750/.,  parcel  of  the  said  sum  *of 
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ISOOL,  at  one  time,  and  the  residue  of  the  said  sum  of  Etch,  iff  PUas, 
1500/.  at  another  time,  to  wit,  to  Edward  Blithe  Visei  «-  ^  *  ^ 
hereinafter  mentioned.  And  the  defendant  further  saith,  Thimblbbt 
that  after  the  plaintiff  had  paid  to  the  defendant's  use  Barbon. 
part  of  the  said  monies,  to  wit,  750/.,  parcel  of  the  said 
sum  of  L500/.,  and  before  he  had  paid  for  the  defendant's 
use  any  part  of  the  residue  of  the  said  sum  of  1500/.,  to 
wit,  on  the  Slst  day  of  June,  I8S1,  by  a  certain  deed  then 
made,  sealed  with  the  respective  seals  of  the  plaintiff  and 
defendant,  and  bearing  date  on  the  last-mentioned  day, 
after  reciting,  that,  in  consequence  of  a  certain  family  rela- 
tionship subsisting  between  the  plaintiff  and  the  defendant, 
the  plaintiff,  by  way  of  advancing  the  said  defendant  in 
life,  did,  at  the  special  instance  and  request  of  the  defend- 
ant, become  bound  with  him  in  a  certain  bond  or  obliga- 
tion, bearing  date  on  or  about  the  Ist  day  of  March,  18S8, 
unto  Edward  Blithe  Vise,  in  the  penal  sum  of  3000/., 
with  a  condition  thereunto  subscribed  for  making  the  same 
void  on  payment  of  the  sum  of  1500/.,  with  such  interest 
for  the  same,  by  such  instalments  or  payments,  and  at  or 
on  such  days  or  times,  and  in  such  manner  and  form,  as 
are  therein  particularly  expressed :  and  further  reciting, 
{here  the  deed  recited  an  indenture  of  assignment  by  the 
defendant  to  the  plaintiff,  dated  6th  April,  1829,  of  a 
policy  of  insurance  for  1500/.  on  the  defendant's  liPe,  sub- 
ject to  a  proviso  for  re-payment  thereof  by  the  plaintiff, 
his  executors,  &c.,  to  the  defendant,  his  executors,  &c., 
or  as  he  or  they  should  direct,  on  payment  by  the  defen- 
dant, his  heirs,  executors,  or  administrators,  of  the  said 
principal  sum  of  1500/.,  with  the  interest  thereof,  pursuant 
and  according  to  the  tenor  and  effect  of  the  said  bond, 
and  the  condition  thereof;  and  also  on  the  defendant,  his 
heirs,  executors,  or  administrators,  saving  harmless  and 
keeping  indemnified  the  said  plaintiff,  his  heirs,  &c,f 
of  and  from  all  damages,  sum  and  sums  of  money,  costs, 
charges,  and  expenses  whatsoever,  which  he  or  they,  or 
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&eA.  f/  PUatt  any  of  them,  should  or  might  sustain  or  be  put  unto,  or  be 


1838. 


liable  to  pay,  by  reason  or  on  account  of  him  the  plaintiff 
being  bound  with  the  defendant  for  the  payment  of  the 
sum  of  money  and  interest  aforesaid] :  and  further  recit- 
ingi  that  the  plaintiff  had  lately  paid  (the  said  defendant 
having  been  unable  so  to  do)  to  the  said  Edward  Blythe 
Vise  the  sum  of  TSO/.,  (being  parcel  of  the  said  sum  of 
1500/.  in  the  said  first  count  mentioned),  on  account  and  in 
part  discharge  of  the  money  secured  to  him  by  the  said 
thereinbefore  recited  bond  or  obligation,  so  that  there 
then  only  remained  due  and  owing  to  the  said  Edward 
Blythe  Vise  the  principal  sum  of  750/.,  upon  or  in  respect 
thereof:  and  further  reciting,  that,  as  it  would  be  incon- 
venient to  the  defendant  to  pay  the  said  remaining  sum  of 
750/.  to  the  said  Edward  Blythe  Vise  at  the  time  fixed 
upon  by  them  for  that  purpose,  the  plaintiff  had  agreed 
to  pay  the  same,  and  to  enter  into  such  covenants  as  are 
thereinafter  contained,  in  consideration  of  the  said  relation- 
ship existing  between  the  plaintiff  and  the  defendant  as 
aforesaid,  and  in  consideration  of  the  said  indenture  of 
assignment  of  the  6th  day  of  April,  18S9,  being  made  and 
executed  by  the  defendant  to  the  plaintiff  by  way  of  in- 
demnity or  security  as  thereinbefore  recited :  he  the  plain- 
tiff, for  himself,  his  heirs,  &c.,  did  thereby  covenant  and 
agree  with  and  to  the  defendant,  his  executors,  adminis- 
trators, and  assigns,  by  the  said  deed  now  in  recital,  in 
manner  following,  (that  is  to  say),  that  he  the  plaintiff,  his 
heirs,  &c«,  or  some  or  one  of  them,  should  and  would, 
when  called  upon  or  requested  so  to  do,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  Edward  Blythe 
Vise,  his  executors,  &c.,  the  said  sum  of  750/.,  (being 
the  residue  of  the  said  sum  of  1500/.  in  the  declaration 
mentioned),  and  all  interest  which  might  be  then  due  for 
the  same,  in  full  discharge,  and  according  to  the  purport 
and  effect  of  the  said  thereinbefore  recited  bond  and  the 
condition  thereof,  and  would  not  ask  or  require  the  said 
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defendant  to  join  him  or  them  in  such  payment :  and  also  £*ch,  of  Pleas, 
that  he  the  plaintiff,  his  executors,  &c.,  should  not  nor 
would^  before  the  expiration  of  ten  years  from  the  date 
thereof,  and  which  have  not  yet  elapsed,  if  the  said  defend- 
ant should  so  long  live,  call  in,  demand,  or  compel  pay- 
metti  of  the  said  sum  ofl&OL  already  adf>anced,  or  of  the 
said  sum  qflbOL,  residue  of  the  said  sum  of  1500/.  in  the 
declaration  mentioned,  and  interest  thereon,  to  be  advanced 
by  him  in  manner  aforesaid,  or  for  any  part  thereof,  nor 
would  use  or  take  any  ways,  means,  or  proceedings  what- 
soever  for  obtaining  the  possession  or  receipt  of  the  same 
sums  or  any  part  thereof:  and  further,  that  he,  the  plain- 
tiff, his  executors,  &c.,  should  and  would  from  time  to 
time  and  at  all  times  thereafter  during  the  said  term  of 
ten  years,  if  the  said  defendant  should  so  long  live,  accept 
and  take  any  sum  or  sums  on  account  and  in  part  payment 
of  the  money  which  he  had  already  advanced  or  paid,  or 
might  thereafter  advance  or  pay  to  the  said  Edward 
BIythe  Vise  for  the  use  of  the  said  defendant  as  aforesaid, 
by  such  instalments,  in  such  proportions,  and  at  such 
times,  as  it  should  or  might  be  convenient  for  the  defend- 
ant to  pay  the  same  or  any  part  thereof;  and  that  there- 
upon he  the  plaintiff,  his  executors,  &c.,  should  and  would 
give  to  the  defendant  a  receipt  or  receipts,  or  other  pro- 
per discharge  or  discharges,  for  the  money  which  he  or 
they  might  from  time  to  time  receive  from  the  defendant 
under  and  by  virtue  of  the  said  deed :  and  lastly,  that,  so 
soon  as  the  said  defendant  should  have  paid  him  the 
plaintiff,  his  executors,  &c.,  all  money  which  he  or  they 
might  have  advanced  for  the  use  of  the  said  defendant  as 
aforesaid,  with  lawful  interest  for  the  same,  he  or  they 
would  reassign  the  said  thereinbefore  recited  policy  of 
insurance  to  the  defendant,  or  as  he  might  direct,  or,  in 
case  of  the  death  of  the  defendant  before  or  at  the  expi- 
ration of  the  said  term  of  ten  years,  he  the  plaintiff,  his 
executorsi  &c.,  should  and  would,  immediately  after  that 
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-S*e*-^  '*«««>  eventi  take  the  proper  and  necessary  steps  for  recoyering 
and  receiving  the  said  sum  of  1500/.  insured  upon  the  life 
of  the   defendant  as  aforesaid,  and  assigned  to  him  the 
plaintiff  in  manner  before  expressed,  and  would  (after  de- 
ducting all  costs  and  charges  which  he  or  they  might  have 
been  thereby  put  unto,  and   all  principal  money  which 
might  then  remain  unpaid  by  or  due  and  owing  from  the 
defendant  to  him)  pay  over  the  residue  or  surplus  of  the 
money  to  be  recovered  or  received  under  or  by  virtue  of 
the  said  policy  of  insurance^  to  the  executors  or  adminis- 
trators, or  assigns  of  the  said  defendant,  or  as  he  or  they 
might  direct :  and  it  was  and  is  thereby  further  declared 
and  agreed,  that,  although  the  plaintiff  had  for  himself,  bis 
heirs,  &c.,  by  the  said  deed  covenanted  and  agreed  not  to 
require,  before  the  expiration  of  ten  years  from  the  date 
thereof,  the  payment  of  any  principal  sum  or  sums  of 
money  which  might  from  time  to  time  be  due  and  owing 
to  him  or  them  from  the  defendant  in  manner  above  men- 
tioned ;  yet  it  was  not  intended  that  the  said  covenant 
should  extend  to  preclude  him,  the  plaintiff,  his  executors, 
&c.,  from  demanding  or  compelling  payment  of  interesi 
for  the  said  advances;  and  therefore  he  the  defendant  did 
thereby  for  himself,  bis  heirs,  &c.,  covenant,  promise,  and 
agree  with  and  to  the  plaintiff,  his  executors,  &c.,  that 
the  defendant,  his  heirs,  &c.,  should  and  would  half-yearly, 
on  the  2 1  St  day  of  June  and  the  21st  of  December  in 
every  year  during  the  said  term  of  ten  years,  pay  or  cause 
to  be  paid  to  the  plaintiff,  his  executors,  &c.,  lawful  in- 
terest for  all  such  sum  and  sums  of  money  as  might  from 
time  to  time  during  the  said  term   be   advanced  by  the 
plaintiff,  his  executors,  &c.,  for  his  use  as  aforesaid;  and 
also  should  and  would  pay  all  annual  sums  or  premiums 
necessary  for  keeping  the  above-mentioned  policy  of  in- 
surance on  foot,  pursuant  to  the  covenant  for  that  pur- 
pose contained  in  the  said  recited  indenture  of  the  6tb  day 
of  April,  l8S9p    Verification. 
General  demurrer,  and  joinder. 
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.    W.  H*  Watson  appeared  to  support  the  demurrer,  but  J^^-  9f  P^a*t 
the  Court  {Parke ^  B.,  having  referred  to  Ayloffe  V4  Scrims 
shire  (a)),  called  upon 

CresstceU  to  support  the  plea. — The  plea  not  only  shews 
an  engagement  on  the  part  of  the  plaintiffs  not  to  sue,  but 
the  consideration  for  that  engagement ;  it  appearing  on  the 
face  of  the  pleadings  that  this  is  an  action  for  a  mere 
simple  contract  debt  There  is  no  suggestion  that  the 
defendant  has  not  kept  up  the  policy  of  insurance.  His 
doing  so,  therefore,  constitutes  a  valid  and  existing  con- 
sideration for  the  agreement  to  forbear  suing.  It  is  clear 
that  a  covenant  not  to  sue  generally  operates  as  a  release 
of  the  debt.  If  so,  why  should  not  a  covenant  not  to  sue 
on  a  simple  contract  debt  for  ten  years,  operate  as  at  least 
a  suspension  of  the  right  of  action  for  that  time?  It  is 
true,  the  reason  assigned  in  the  former  case  is,  to  avoid 
circuity  of  action,  because  the  damages  recoverable  by 
each  party  would  be  equal.  But  so  also  would  they  here, 
because  the  defendant  would  be  entitled  to  recover,  for 
the  breach  of  the  contract  not  to  sue,  all  the  damages  he 
has  sustained  by  the  action  being  brought  before  the  ex- 
piration of  the  time  limited ;  that  is,  all  that  the  plaintiff 
has  recovered  thereby.  The  distinction  is  certainly  taken 
in  the  earlier  cases  between  an  absolute  covenant  not  to 
sue,  and  a  covenant  not  to  sue  for  a  term  limited :  1  Roll. 
Abr.  939;  Hodges  v.  Smith  (ft)  ;  [Parte,  B.— And  ex- 
pressly by  Lord  Holt  in  Ayloffe  v.  ScrimshireJ]  But  a 
difficulty,  which  does  not  appear  to  have  been  advertied 
to  in  the  cases,  appears  to  exist  by  reference  to  the  case  of  a 
surety,  who  is  held  to  be  discharged,  not  only  by  the  taking 
of  a  composition  from  the  principal  debtor,  but  also  by  the 
giving  time  to  him  for  good  consideration,  on  the  ground 
that,  during  the  time,  the  creditor  is  precluded  from  suing 

(a)  CarUL  63;  S.  C.  1  Show.  46;  Comb.  123;  2  Salk.  673. 
(b)  Cro.  Eliz.  623. 
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Thimblbbt 
Barkon. 


Eteh.  qf  PUat,  the  principal :  Daeey  v.Prendergrass{a)  Leu)Uif»JaneM{b). 
'  [Lord  Abinger,  C.  B. — The  breach  of  the  agreement  to 
forbear  suing  renders  the  party  liable  in  damages,  but  it 
is  not  pleadable  in  bar.  Parke,  B. — The  situation  of  the 
surety  is  altered  by  giving  time  to  the  principal,  because 
it  is  the  duty  of  the  creditor  not  to  tie  his  hands  up  against 
the  principal,  but  to  take  all  due  remedies  sgainsthim: 
Ex  parte  Gifford  (c)].  But  the  argument  on  the  other 
side  must  be,  that  in  this  case  the  plaintiff's  hands  are  not 
tied  up.  [Parie,  B. — Yes;  because  he  is  liable  to  an 
action  on  his  contract.]  In  Howell  v.  Jones  (cf),  the  taking 
an  acceptance  from  the  principal  debtor  (to  whom  the 
plaintiffs,  who  were  bankers,  had  made  advances  on  the 
guarantee  of  the  defendant)  was  held  to  discharge  the 
surety,  although  it  was  not  a  satisfaction  of  the  original 
debt,  and  could  not  be  pleaded  as  such.  iParke,  B. — The 
books  are  full  of  authorities  against  you  {e)]. 


Per  Curiam, 


Judgment  for  the  plaintiff. 


(a)  5B.&Ald.  I78;2ChitR. 
336. 

(6)  4  B.  &  Or.  606 ;  6  D.  &  R. 
667. 

(c)  6Ve8.805. 

(d)  1G.M.&R.97. 

(<)  See  Deux  v.  J^triet,  Cro. 


Eliz.  362 ;  Lacy  v.  KytmUm,  2 
Salk.  676;  2  Ld.  Rayin.  959; 
SmUh  w.  MapUback,  1  T.  R.  446; 
Burgh  V.  Prtston,  8  T.  R.  486; 
Dean  v.  NewhaU,  Ibid.  168;  2 
Saund.  47>  t. 


GovER  V.  Elkims. 

Where  the  de-    RoWEmoseA  for  a  rule  calling  on  the  defendant  to 
put  a  summons   shew  causc  why  he  should  not  pay  the  sum  of  150/.  into 

to  stay  procesd- 
iogs  on  pay- 
ment of  a  certain  turn,  which  the  plaintiflT  refuses,  alleging  more  to  be  due;  and  the  defendant 
does  not  afterwards  bring  ihe  money  into  Court;  the  plaintiff  will  not  therefore  he  liahle  to  the 
costs  subsequent  to  the  summons. 
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Court,  and  amend  hia  pleas  by  adding  a  plea  of  payment  Bxch,  of  Pieas, 
thereof  into  Court,  or  eke  why  the  plaintiff  should  not  be  '   ^ 

relieved  from  the  payment  of  costs.  The  action  was  in  Govbr 
aasumpsiti  the  amount  claimed  by  the  writ  being  S89/.  elkins. 
The  declaration  was  delivered  on  the  20th  of  November, 
containing  counts  for  work  and  materials,  goods  sold  and 
delivered,  money  paidj  and  on  an  account  stated.  On  the 
19th  of  December,  the  defendant  took  out  a  summons  to 
stay  proceedings  on  payment  of  150&,  beyond  the  sum  of 
S8/.,  the  amount  of  an  alleged  set-off;  but  the  plaintiff 
declined  to  take  the  150/.,  alleging  that  more  was  due  to 
him ;  and  the  summons  was  indorsed  accordingly.  The  de- 
fendant afterwards  pleaded  non  assumpsit,  and  a  set-off 
of  S8A,  but  did  not  pay  the  150/.  into  Court,  or  put  upon  the 
record  any  plea  of  payment  or  tender.  Application  was 
made  to  the  Master  (Mr.  CoUett)  as  to  the  practice  in  such 
a  case,  and  he  having  stated  that  the  offer  to  pay  made 
before  the  Judge,  on  the  hearing  of  the  summons,  would 
render  the  plaintiff  liable  to  all  the  costs  subsequent  to  the 
date  of  the  summons,  the  present  application  was  in  con* 
sequence  made  to  the  Court. 

Parke,  B. — I  do  not  think  the  rule  of  practice  applies 
to  such  a  case  as  this.  The  ground  on  which  the  Court 
proceeds  is  this :  if,  after  an  offer  by  the  defendant  to  pay 
a  given  sum,  and  a  refusal  on  the  part  of  the  plaintiff  to 
accept  it,  the  defendant  pays  the  money  into  Court,  and 
the  plaintiff  then  takes  it  out,  that  is  prim&  facie  evidence 
of  oppression  on  his  part,  and  subjects  him  to  the  costs, 
unless  he  explains  his  conduct  to  the  satisfaction  of  the 
Court ;  but,  if  the  defendant,  after  such  a  refusal,  goes 
down  to  trial  on  other  grounds,  I  am  not  aware  that  the 
Court  have  ever  made  the  plaintiff  pay  costs.  The  im- 
pression of  the  Master  has  probably  arisen  from  a  mis- 
apprehension of  some  orders  that  were  made  (but  I  believe 
not  of  late),  that,  where  the  sum  tendered  was  refused. 
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Etch,  of  PUat,  the  plaintiff  should  pay  costs,  unless  he  recovered  mare 
at  the  trial. 


GOVER 

Elkins. 


Alderson,  B.-^The  rule  is  imperative,  and,  to  bring 
himself  within  it,  the  defendant  must  bring  the  money 
into  Court. 

Rule  refused. 


The  Court  al- 
lowed the  de- 
cUnition  in  a 
penal  action 
(against  a  ma- 
gutrate  for  act- 
ing without  a 
qnaliflcation) 
to  be  amended 
after  tpedal 
demurrer,  on 
the  terms  of 
the  defendant's 
pleading  de 
novo,  and  the 
plaintiff's  un- 
dertaking to 
try  at  the  next 
assizes;  al- 
though the  de- 
claration had 
already  been 
once  before 
amended  on  the 
plaintifrs  ap- 
plication, and 
although  the 
defendant  pro- 
duced affidavits 
that  the  plaintiff 
was  a  person  in 
indigent  cir- 
cumstances, 
and  that  he 
(the  defendant) 
was  advised 
and  believed 
that  he  had  a 
good  defence 
on  the  merits. 


JoMEs,  qui  tam  &c*,  r.  Edwards. 

XhIS  was  an  action  of  debt  on  the  statutelS  Geo.  2,  c.  20, 
s»  3,  to  recover  from  the  defendant  a  penalty  of  100/.,  for 
acting  as  a  magistrate  forthecountyof  Merioneth,  Without 
having  a  sufficient  qualification.  The  declaration  was 
delivered  on  the  26ih  October,  with  notice  of  trial  for  the 
second  sittings  in  Michaelmas  Term,  the  venue  being  laid 
in  Middlesex.  On  the  4th  November  the  defendant 
pleaded  not  guilty.  The  error  in  the  venue  being  isub- 
sequently  discovered,  a  summons  was  taken  out  to  amend 
the  declaration,  by  inserting  Merionethshire  as  tbe 
venue  instead  of  Middlesex,  and  on  the  16th  November 
an  order  was  made  for  such  amendment,  the  defendant 
having  liberty  to  plead  de  novo.  The  defendant  thereupon^ 
on  the  S2nd  November,  delivered  a  special  demurrer  to  the 
declaration,  on  the  ground  that  the  particular  acts  which 
the  defendant  was  charged  to  have  done  as  a  niagistrate 
were  not  set  forth*  The  plaintiff  (after  twice  obtaining 
time  to  join  in  demurrer)  took  out,  on  the  7th  December,  a 
summons  to  amend  the  declaration  by  inserting  a  state- 
ment of  the  acts  charged  to  have  been  done  by  the  defen- 
dant as  a  magistrate.  The  summons  was  heard  before 
Gurnet/,  B.,  who,  after  conferring  with  some  others  of  the 
judges,  refused  an  order.  A  second  summons  for  the  same 
purpose  was  then  taken  out  before  Parke,  B.,  and  on  the 
15th  December  that  learned  Judge  made  an  order  to  stay 
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the  proceedings  till  the  4th  day  of  term,  in  order  that  an  ^*^^'^^^^* 
application  might  be  made  to  the  Court.  ^  '  ^ 

Jones 
Welsby  having  accordingly  obtained  a  rule  to   shew      edwards. 
cause  why  the  declaration  should  not  be  amended, 

Cresswell  shewed  cause,  and  produced  affidavits  stating 
that    the  plaintiff  was  in  indigent   circumstances,   and 
totally  unable  to  pay  any  costs,  and  that  the  defendant 
was  advised  and  believed  that  he  had  a  good  defence 
on  the  merits. — This  is  not  a  case  in  which  the  amend- 
ment sought  ought   to  be  allowed.     The  discretion  of 
the   Court  is  exercised  more   rigidly  in  penal  than  in 
other  actions.    The  law  does  not  favour  common  infor- 
mers: they  are  limited  as  to  the  time  of  suing  and  as 
to  the  venue.    [Parke,  B. — Mr.  Tidd  (a)  states  the  rule 
to  be  now  the  same  in  penal  as  in  other  actionsi  unless  it 
be  shewn  that  there  has  been  unnecessary  delay.     The 
only  class  of  cases  in  which  amendments  are  not  made  are 
real  actions,  and  even  as  to  them  there  have  been  excep- 
tions in  extreme  cases.]     The  plaintiff  shews  nothing  to 
satisfy  the  Court  that  be  has  a  right  to  sue;  on  the  other 
hand,  the  defendant  swears  that  he  believes  he  has  a  good 
defence  on  the  merits.    In  Matthews  v.  Swijl  (6),  which 
was  an  action  against  an  attorney  for  penalties,  for  practis- 
ing  without  having  entered  his  name  on  the  roll,  the  Court, 
although  they  were  aware  from  a  previous  discussion  that 
the  defendant  had  committed  a  breach  of  the  law,  refused 
to  allow  the  plaintiff  to  amend  the  declaration  after  spe- 
cial demurrer.     So,  in  debt  against  a  sheriff's  officer  for 
extortion,  under  the  SS  Geo.  3,  c.  S8,  the  Court  refused 
to  allow  the  declaration  to  be  amended  by  inserting  new 
counts  on  the  2S  Hen.  6,  c.  9 ;  Wright  v.  ^ger  (c).    At 
all  events,  the  amendment  ought  to  be  made  only  on  the 

(a)  Tidd's  Pr.  711.  (b)  1  Scott,  706  j  1  Bing.  N.  C.  735. 

(c)  5  Moore,  330. 
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Exeh.  of  Pinu,  tenns  of  the  defendant's  pleading  de  novo,  and  the  plain-* 
tiff*8  undertaking  to  try  at  the  next  Assizesi  and  giving 
security  for  costs. 

Jervis  and  WeUby^  in  support  of  the  rule,  were  stopped 
by  the  Court. 

Parke,  B. — On  hearing  this  matter  discussed,  I  be- 
lieve we  are  all  of  opinion  that  it  is  almost  a  matter  of 
course  to  amend  before  trial,  in  penal  as  in  other,  actions : 
the  only  established  exception  seems  to  be  the  case  of  un- 
necessary delay,  which  certainly  does  not  exist  here.  We 
think  that  the  amendment  should  be  made  on  pa]rment  of 
costs^  and  on  the  terms  of  the  defendant's  pleading  de 
novo,  and  the  plaintiff's  undertaking  to  go  to  trial  at  the 
next  Assises :  we  should  be  disposed  also  to  add  the  term 
that  he  should  find  security  for  costs,  if  there  were  any 
precedent  for  it ;  but  we  ought  not  to  create  such  a  pre- 
cedent. 

BoLLAND  &  GuRNBY,  Bs.,  Concurred. 

Rule  absolute  accordingly. 


PAHTRrnoE  V.  Scott  and  Another. 


XHIS  was  an  action  of  trespass  on  the  case;  and  on 
the  trial  before  Alderson,  B.,  at  the  Summer  Assizes  for 


Tf  a  party 
builds  a  hooM 
on  hk  own 

Und,  which  has  Staffordshire,  in  1834,  the  jury  found  a  verdict  for  the 

previously  been  ^      <f 

excavated  to  its 

extremity  for  mining  purposes,  he  does  not  acquire  a  right  to  support  for  the  house  from  the  ad- 
joining land  of  another,  at  least  until  twenty  years  have  elapsed  since  the  house  first  stood  on  ex* 
cavated  land,  and  was  in  part  supported  by  the  adjoining  land,  so  that  a  grant  by  the  owner  of 
the  a4Joining  land,  of  such  right  to  support,  may  be  inferred;  for,  rights  of  this  sort  can  have  their 
origin  only  in  grant. 

And  HmbUt  such  grant  ought  not  to  be  inferred  until  after  the  lapse  of  twenty  years  since  the 
owner  of  the  adjoining  land  knew  or  had  the  means  of  knowing  that  the  land  had  been  so  exca- 
vated. 

Therefore,  the  owner  of  the  adjoining  land  is  not  liable  to  an  action  on  the  case,  if,  within  such 
period,  he  works  mines  under  his  own  land  so  near  its  boundary  as  to  cause  the  excavated  land 
on  which  the  house  stands  to  sink,  and  the  house  to  be  thereby  injured. 
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plamtifiy  subject  to  the  opinion  of  the  Court  on  the  fol-  R^ck.  tf  PUat, 
9      •  183o« 

lowing  case. 

The  declaration  contained  three  counts.  The  first 
stated  that  the  reversion  of  certain  messuages,  dwelling- 
houses,  oiit-houses,  yardsi  gardens,  and  closes,  with  the 
appurtenances,  belonging  to  the  plaintiff,  the  defendants} 
on  the  1st  day  of  January,  1830,  and  on  divers  other  days 
and  times,  &c.,  so  wrongfully,  carelessly,  negligently,  and 
improperly,  and  without  supporting  or  propping  up  the 
same,  worked  certain  mines  near  to  the  said  premises,  and 
dug  for,  got,  and  removed  the  mines,  minerals,  and  other 
produce  of  the  said  mines,  to  the  support  of  which  said 
mines  and  minerals  for  his  said  premises  the  plaintiff  was 
entitled,  and  which  he  of  right  ought  to  have  had; 
and  that,  by  reason  thereof,  and  by  and  through  the  care- 
lessness and  improper  conduct  of  the  defendants,  the  foun- 
dations of  the  plaintiff's  said  premises  were  thereby 
greatly  weakened  and  injured,  snd  the  ground  on  which 
the  same  stood  swagged  and  gave  way,  and  the  walls, 
foundations,  roofs,  ceilings,  joists,  doors,  and  windows  of 
the  buildings  on  the  plaintiff's  said  premises,  and  the 
earth  and  soil  of  the  said  premises,  were  shaken,  dis- 
placed, rent  asunder,  damaged,  and  spoiled,  and  sunk,^ 
and  fell ;  and  the  said  buildings  were  in  great  danger  of 
falling  down,  and  the  said  premises  were  thereby  unfit  for 
habitation  or  use,  or  cultivation  respectively ;  and  that  the 
plaintiff  had  been  put  to  great  expense  in  repairing  and 
endeavouring  to  repair  the  ssme,  &c. 

The  second  count  referred  to  a  certain  other  messuage, 
house,  yard,  garden,  close,  and  premises,  in  the  occu- 
pation of  the  plaintiff,  and  was  in  all  other  respects  simi- 
lar to  the  first  count.  The  third  count  was  in  trover  for 
certain  goods  and  chattels,  to  wit,  earth,  soil,  rubbish,  &c. 

To  this  declaration  the  defendants  pleaded  separately, 
but  the  same  pleas ;  that  is  to  say,  they  pleaded — First,  to 
the  whole  declaration  the  general  issue  of  not  guilty. 

Secondly,  as  to  the  working  without  supporting  or  prop- 
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£tck.  of  Pleat,  ping  Up  the  mines  in  the  first  count  mentioned,  near  to 
the  messuages,  dwelling-houses,  and  out-houses  of  the 
plaintiff  in  that  count  mentioned*^that  the  plaintiff  was 
not  entitled  to,  nor  ought  he  of  right  to  have  had,  the 
support  of  the  mines  for  his  said  messuages,  dwelling- 
houses^  and  out-houses,  in  the  first  count  mentioned*  nor 
any  nor  either  of  them,  nor  any  part  thereof,  &c. 

Thirdly,  a  similar  plea  as  to  working  without  prop- 
ping up  the  mines  in  the  said  first  count  mentioned, 
near  to  the  yards,  gardens,  closes,  &c.,  in  that  count  men- 
tioned. 

Fourthly,  a  similar  plea  as  to  working  without  support- 
ing the  earth,  soil,  ironstone,  coals,  and  materials,  near  to 
the  messuage,  dwelling-house,  and  out-houses,  in  the 
second  count  mentioned. 

Fifthly,  a  similar  plea  as  to  the  working  without  sup- 
porting the  earth,  soil,  ironstone,  coal,  and  materials,  near 
to  the  yard,  garden,  close,  and  premises,  in  the  said 
second  count  mentioned*  And  sixthly  and  lastly,  to  the 
count  in  trover,  that  the  plaintiff  was  not  possessed  of  as 
his  own  property  the  said  goods  and  chattels,  in  that 
count  mentioned. 

The  replication  took  the  issues  tendered  in  the  above- 
mentioned  pleas. 

The  jury  found  that  the  plaintiff  was  possessed  of  a  cer- 
tain dwelling-house  and  premises  partly  erected  upon 
excavated  land  within  four  years  before  the  injury  com- 
plained of,  being  the  house  and  premises  to  which  the  se- 
cond count  of  the  declaration  referred,  and  of  other 
houses,  land,  and  premises,  the  buildings  on  which  had 
been  erected  about  thirty  years  before,  and  which  were 
ihose  included  in  the  first  count. 

They  also  found  that  the  defendants  excavated  so  near 
their  own  boundary,  (tlie  direction  of  which  boundary  was 
east  and  west),  the  mines  belonging  to  themselves,  as  to 
cause  damage  thereby  to  all  the  plaintiff's  premises,  and 
tQ  cause  the  adjoining  land  of  the  plaintiff,  not  covered 
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with  buildings^  to  sink  also.     The  defendants  began  to  ^ch,  of  PUas, 

work  their  mines  after  the  new  house  and  buildings  of  the 

plaintiff  had  been  finished.     They  sunk  their  shaft  or  pit 

about  one  hundred  yards  from  the  plaintiff's  premises  on 

the  south  side  thereof,  and  worked  the  coal  northwards 

towards  those  premises. 

The  jury  also  found,  that,  in  order  to  have  prevented 
any  injury  from  the  defendants'  works  to  the  plaintiff's 
premises,  a  rib  of  coal  ought  to  have  been  left  between 
those  parts  of  the  substrata  over  which  the  plaintiff's 
buildings  and  premises  were  situated,  and  the  works  of  the 
defendants,  at  least  twenty  yards  in  thickness.  That  the 
defendants  worked  their  mines  leaving  a  rib  of  coal  in  these 
places  of  less  than  ten  yards  in  thickness,  and  that  they 
were  aware  that  the  coal  had  been  worked  out  some  years 
before  on  the  north  or  plaintiff's  side  of  their  boundary, 
where  the  boundary  adjoined  the  plaintiff's  premises. 
That,  in  so  doing,  the  defendants  were  guilty  of  negligence, 
in  not  leaving  a  rib  of  sufficient  thickness,  if  the  plaintiff 
was  entitled  to  support  from  the  defendants'  land  and  sub* 
strata.  The  Court  are  to  be  at  liberty  to  draw  any  rea* 
sonable  conclusion  th^t  the  jury  should  have  drawn. 

The  question  for  the  opinion  of  the  Court  is,  whether 
under  the  above  circumstances  the  plaintiff  is  entitled  to 
recover.  And  if  he  is,  then  whether  he  is  entitled  to 
damages  for  the  old  houses  and  land  alone,  or  for  the  more 
recent  erections  also.  And  it  is  agreed  that  the  amount 
of  damages  shall  be  settled  by  arbitration,  upon  which- 
ever principle  this  Court  may  direct. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover,  then  a  nonsuit  or  verdict  for  the  defen- 
dants, as  the  Court  may  direct,  is  to  be  entered. 
The  case  was  argued  in  last  Trinity  Term  by 

W.  J.  Alexander,  for  the  plaintiff. — Upon  the  facts  set 
forth  in  ilie  case,  as  well  as  on  the  express  finding  of  the 
VOL.  III.  Q  M.  w. 
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Stek.  of  PUa$,  jury  stated  in  the  last  paragraph*  the  defendants  are 
found  to  have  been  guilty  of  negligence*  The  question 
therefore  simply  is,  whether  the  plaintiff  was  entitled  to 
lateral  support  from  the  defendants'  subsoil.  There  are 
few,  if  any,  decisions  as  to  the  right  to  support  from  the 
adjacent  subsoil;  the  case  must  therefore  be  determined 
by  reference  to  the  authorities  as  to  the  right  of  support 
of  adjoining  buildings.  In  Do€U  v.  Holme  (a),  the  ques- 
tion was  raised,  but  not  determined,  whether  a  party  ex- 
cavating his  own  soil  near  to,  but  without  touching,  his 
neighbour's  ground,  which  has  been  built  upon  to  its 
extremity,  is  bound  in  law  to  protect  his  neighbour's  foun- 
dations from  being  thereby  weakened,  either  in  the  case 
of  a  newly  built  house,  or  of  one  which  had  stood  twenty 
years.  But  it  was  clearly  held  that  an  action  lay,  it  having 
been  alleged  and  proved  that  the  defendant  so  negligently^ 
unskilfully,  and  improperly  dug  his  own  soil,  that  the 
plaintiff's  house  was  thereby  injured.  So  here,  it  is  found 
that  the  defendants'  works  were  carried  on  with  negli* 
gence.  It  was  undoubtedly  held,  in  Wyatt  v.  Harrison  {b), 
that  the  possessor  of  a  house  not  ancient  cannot  maintain 
an  action  against  the  owner  of  adjoining  land  for  digging 
it  away,  so  that  the  house  falls  in ;  but  the  Court  inti- 
mated, that  if  the  complaint  had  been  that  the  digging 
occasioned  a/alling  in  of  soil  of  the  plaintiff,  to  which  no 
artificial  weight  had  been  added,  the  action  would  have 
lain.  Now,  the  declaration  in  the  present  case  contains  a 
charge  as  to  the  falling  in  of  soil,  independently  of  any 
building;  and  upon  that  part  of  the  case,  therefore,  Wyatt 
V.  Harrison  is  an  authority  for  the  plaintiff.  The  case  of 
Jones  V.  Bird  (c)  was  very  similar  to  the  present.  There 
it  was  held,  that  commissioners  of  sewers,  and  persons 
working  by  their  order  in  the  neighbourhood  of  houses, 

(a)  1  Ad.  &  E.  493;   3  Nev.  &         (r)  5  B.&  Aid.  837 ;  1  D.  &  R. 
M.  739.  497.    And  see  The  Grocers'  Co. 

(6)  3  B.  &  Ad.  871.  V.  Donne,  3  Scott»  356. 
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are  bound  to  take  all  proper  precautions  for  securing  BmH.  of  PUa$, 
tbem,  and  to  shore  them  up  if  necessary ;  and  also  to  give 
spedfic  notice  to  the  owners  of  such  houses  of  the  con- 
struction of  any  works  likely  to  be  dangerous  to  them. 
Here,  also,  the  defendants  were,  at  all  events,  bound  to 
have  given  the  plaintiff  notice  of  their  proceedings.  In 
Trotoer  v.  Chadwick  (a),  it  was  held  that  it  is  a  duty 
imposed  by  law  upon  a  party  pulling  down  his  walls,  ad- 
joining to  the  wall  of  his  neighbour,  to  use  due  care  and 
skill,  and  take  reasonable  and  proper  precaution  in  doing 
so ;  80  that,  for  want  of  such  care,  skill,  and  precaution, 
his  neighbour's  wall  be  not  injured.  A  party  is  not  at 
Kberty  to  do  what  he  pleases  with  hvs  own,  where,  even 
remotely,  he  may  do  injury  to  his  neighbour.  lAlderson, 
B. — ^The  difBculty  is,  that  you  have  yourselves  occasioned 
the  danger,  by  doing  what  you  pleased  with  your  own.] 
But  no  danger  then  existed  of  doing  injury  thereby  to  any 
other.  It  is  found  in  the  case  that  the  defendants  knew 
the  plaintiff  had  built  on  excavated  ground.  It  is  only  on 
the  supposition  of  their  knowledge  that  his  land  was  worked 
to  the  extremity,  that  it  was  necessary  to  leave  a  rib  of 
twenty  yards'  thickness.  [^Iderson,  B. — The  question  is, 
whether  the  plaintiff  does  not  take  the  risk  on  himself,  by 
excavating  to  the  extremity  of  his  ground.]  It  is  sub- 
mitted, that,  on  the  finding  in  this  case,  the  defendants 
were  bound  to  leave  a  rib  of  twenty  yards,  they  having 
begun  to  work  after  the  plaintiff's  houses  were  built,  and 
with  a  knowledge  of  their  being  built  on  excavated  land. 
In  Wyatt  v.  Harrison^  there  was  no  allegation  that  the 
plaintiff  had  a  right  to  have  his  house  supported  by  the 
adjacent  soil.  In  Vanghan  v.  Menlove  (6),  it  was  held 
that  an  action  lay  against  a  party  for  so  negligently  con- 
structing a  hay-rick  on  the  extremity  of  his  land,  that,  in 
consequence  of  its  spontaneous  ignition,  his  neighbour's 

(a)  3  Bing.  N.  C.  334 ;  3  Scolt,  (h)  3  Bing.  N.  C.  468 ;  4  Scott, 

699.  244. 

q2 
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EmcH.  of  Pleat,  house  was  burnt : — for  consequences  so  remote^  of  his 
negligent  use  of  bis  own  property,  is  a  party  liable.  The 
observations  made  in  some  of  the  cases,  as  to  the  incon- 
venience and  danger  of  the  removal  of  adjoining  strata 
without  notice  or  precaution,  apply  (enfold  to  the  case  of 
subjacent  strata,  where  there  can  be  no  precise  knowledge 
of  the  operations  going  on  in  them. 

Whateleift  for  the  defendants. — It  may  be  admitted  that 
careless  and  negligent  conduct,  in  operations  on  a  man*s 
own  land,  which  is  productive  of  injury  to  his  neighbour, 
is  a  ground  of  action  :  Jones  v.  Bird;  Vaughan  v.  Menlcve. 
But  negligence  is  not  found  here,  except  as  an  inference  of 
law  from  the  facts  stated.  There  are  many  authorities  to 
shew  that  in  the  case  of  a  new  house,  the  owner  is  not 
entitled  as  of  right  to  support  from  the  adjacent  soil ; 
Wilde  v.  Minsierley  (a),  Slingsby  v.  Barnard  (i),  Wyati 
v.  Harrison.  Then,  with  respect  to  the  house  which  has 
been  built  above  twenty  years — the  distinction  between 
a  new  and  an  antient  house,  as  to  this  point,  was  first  sug- 
gested in  Palmer  v.  Fleshees  (c).  In  Stansell  v.  Jollard{d), 
Lord  Ellenborough  is  said  to  have  held,  that,  ''  where  a 
man  had  built  to  the  extremity  of  his  soil,  and  had  enjoyed 
his  building  above  twenty  years,  then,  upon  analogy  to  the 
rule  as  to  lights,  &c.,  he  acquired  a  right  to  support,  or, 
as  it  were,  of  leaning  to  his  neighbour's  soil,  so  that  his 
neighbour  could  not  dig  so  near  as  to  remove  the  support, 
&c. ;  but  that  it  was  otherwise  of  a  house,  &c.,  newly 
built."  There  is,  however,  no  other  case  in  which  it  has 
been  held  either  expressly  or  impUedly  that  a  ^aii<  can  be 
presumed  from  twenty  years'  enjoyment  in  such  a  case. 
And  there  is  in  truth  no  analogy  between  this  case  and 
that  of  antient  lights,  or  the  like ;  the  reason  of  the  law  as 

(a)  2  Roll.  Abr.  564,  tit.  Tres-     Actions  (Case),  (N.  c) 
pass,  I.,  pi.  1.  (c)  1  Siderf.  167- 

{b)  1  Roll.  Rep.  430;  Vin.  Abr.         {d)  1  Selw.  N.  P.  444,  8th  ed. 
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to  the  right  to  light,  water,  &c.,  is,  that  it  is  a  species  of  Bjch.  of  PUat, 
enjoyment  which  is  exercised  openly,  and  so  is  capable 
of  being  openly  obstructed  by  any  party  disputing  the 
right: — it  is  an  exercise  of  right  which  the  other  party  has 
always  the  means  of  shewing  he  does  not  acquiesce  in :  but 
that  is  not  the  case  here ;  the  plaintiff  clearly  had  a  right  to 
build  on  his  own  land  ;  but  can  he  therefore,  at  the  end  of 
twenty  years,  preclude  the  defendants  from  mining  in 
their  own  land,  on  the  ground  that  he  has  acquired  a 
right  to  support  fromiit?  Can  the  defendants'  right  to 
work  their  mines  at  any  future  time  depend  on  this — 
whether  the  plaintiff  has  or  has  not  got  his  minerals  to  his 
boundary?  If  the  party  is  himself  in  fault,  he  cannot  re- 
cover for  the  injury  done  him  by  his  neighbour.  There 
is  no  fact  here  from  which  the  Court  can  presume  any 
grant.  The  parties  have  no  means  of  knowing  what  are 
the  strata  in  the  adjoining  land,  when  they  were  excavated, 
or  whether  they  may  not  be  filled  with  water,  which  has 
filled  up  the  old  hollows,  and  so  supports  the  superincum- 
bent weight.  And  what  distinction  can  there  be  between 
a  new  and  an  old  house,  except  on  the  presumption  of  a 
grant?  When,  indeed,  although  the  party  had  a  right  to  do 
the  act  complained  of,  there  has  been  negligence  in  the 
mode  of  doing  it,  that  introduces  a  different  question:  but 
it  clearly  is  not  sufficient  to  shew  merely  that  the  damage 
has  arisen  from  the  act  of  the  defendant:  Com.  Dig.  Action 
on  the  Case,  (B.  3.)  Here  there  is  no  evidence  to  shew 
that  the  defendants  knew  that  the  plaintiff's  houses  were 
supported  by  their  land« 

With  regard  to  the  complaint  as  to  the  falling  in  of  the 
soil,  that  comes  to  the  same  question  :  it  appears  that  the 
land  which  has  sunk  is  appurtenant  to  the  buildings. 

Alexander^  in  reply-— The  answer  to  the  argument  on 
the  other  side  is,  that  the  defendants  should  have  given 
notice  of  what  they  were  about  to  do.     [/llderson,  B. — 
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E*eh.  of  Pleat,  Jones  V.  Bird  was  the  case  of  a  merely  temporary   sub- 

^     duction  of  the  support.     Must  you  not  shew   that    the 

Partbidob     giving  you  notice  would  have  enabled  you  to  escape  the 

Scott.        injury  ?  The  plaintiff  could  not  have  shored  up  his  house.] 

Wjfatt  V.  Harrison  is,  at  all  events,  an  authority  that  tbe 

plaintiff  has  a  right  to  recover  as  to  the  falling  in  of  tbe 

yards  and  gardens.     And  Siansetl  v.  JoUard  is  strongly  in 

his  favour  as  to  the  antient  house. — He  cited  also  Brown 

V.  Windsor  {a). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  this  Term 
by 

Alderson,  B. — The  two  questions  in  this  case  are  of 
considerable  importance.  The  facts  may  be  shortly  thus 
stated.  The  plaintiff  was  possessed  of  two  houses,  one  an 
antient  one,  and  the  other  built  long  within  twenty  years, 
before  the  subject  of  the  present  action  occurred.  These 
houses  were  built  on  the  plaintiff's  land,  and  considerably 
within  his  boundary ;  and  the  modern  house  is  stated  to 
have  been  built  on  land  which  had  been  previously  exca- 
vated for  the  purpose  of  getting  coal.  No  such  statement 
appears  in  the  case  as  to  the  antient  house ;  and  the  Court 
cannot  therefore  intend  that  that  house  was  built  origin- 
ally on  excavated  land,  or  that  the  land  has  been  excavated 
more  than  twenty  years  ago. 

Under  these  circumstances,  the  question  is  precisely 
similar  as  to  both  bouses,  and  is  one  on  which  the  Court 
do  not  entertain  any  doubt. 

Rights  of  this  sort,  if  they  can  be  established  at  all, 
must,  we  think,  have  their  origin  in  grant.  If  a  man 
builds  his  house  at  the  extremity  of  his  land,  he  does  not 
thereby  acquire  any  right  of  easement,  for  support  or 

(a)  1  C.  &  J.  20. 
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Otherwise,  over  the  land  of  his  neighbour.  He  has  no  Exch.  ^  Pleat, 
right  to  load  his  own  soil  so  as  to  make  it  require  the  sup- 
port of  that  of  his  neighbour,  unless  he  has  some  grant  to 
that  eflfect.  Wyatt  y.  Harrison  (a)  is  precisely  in  point 
as  to  this  part  of  the  case,  and  we  eniirely  agree  with  the 
opinion  there  pronounced. 

In  this  case,  if  the  land  on  which  the  plaintiff's  house 
was  built  had  not  been  previously  excavated^  the  defend- 
ants might,  without  injury  to  the  plaintiff,  have  worked 
their  coal  to  the  extremity  of  their  own  land,  without  even 
leaving  a  rib  of  ten  yards,  as  they  have  done.  And  if  the 
plaintiff  had  not  built  his  house  on  excavated  ground,  the 
mere  sinking  of  the  ground  itself  would  have  been  without 
injury.  He  has,  therefore,  by  building  on  ground  insuflS- 
ciently  supported,  caused  the  injury  to  himself,  without 
any  fault  on  the  part  of  the  defendants ;  unless  at  the  time, 
by  some  grant,  he  was  entitled  to  additional  support  from 
the  land  of  the  defendants.  There  are  no  circumstances 
in  the  case  from  which  we  can  infer  any  such  grant  as  to 
the  new  house,  because  it  has  not  existed  twenty  years ; 
nor  as  to  the  old  house,  because,  though  erected  more 
than  twenty  years,  it  does  not  appear  that  the  coal  under 
it  may  not  have  been  excavated  within  twenty  years ;  and 
no  grant  can  at  all  events  be  inferred,  nor  could  the  right 
to  any  easement  become  absolute,  even  under  Lord  Ten- 
ierdena  Act,  until  after  the  lapse  of  at  least  twenty  years 
from  the  time  when  the  house  first  stood  on  excavated 
ground,  and  was  supported  in  part  by  the  defendants* 
land. 

If  the  law  stood  as  it  did  before  Lord  TenterderCs  Act, 
(2  &  3  Will.  4,  c.71,  8.2),  we  should  say  that  such  a 
grant  ought  not  to  be  inferred  from  any  lapse  of  time 
short  of  twenty  years  after  the  defendants  might  have 
been  or  were  fully  aware  of  the  facts.     And  even  since 

(a)3B.  &  Ad.  871. 
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Bxek.rfputu,  that  act,  the  lapse  of  time,  under  these  peculiar  circum- 
stances, would  probably  make  no  difference.  For,  the 
proper  construction  of  that  act  requires  that  the  easement 
should  have  been  enjoyed  for  twenty  years  under  a  claim 
of  fight.  Here  neither  party  was  acquainted  with  the 
fact  that  the  easement  was  actually  used  at  all;  for, 
neither  party  knew  of  the  excavation  below  the  house. 
We  should  probably,  therefore,  have  been  of  opinion  that 
there  was  no  user  of  the  easement  under  a  claim  of  right, 
and  that  Lord  Tenterden*s  Act  therefore  would  not  apply 
to  a  case  like  this.  However,  the  facts  of  this  special 
case  do  not  raise  that  point. 

We  think,  upon  the  whole,  that  the  defendants  are  en- 
titled to  our  judgment. 

Judgment  for  the  defendants. 


Parker,  Executrix  of  C.  E.  Parker,  deceased,  v.  Riley. 

When  a  plea  to  AsSUMPSIT.— The  declaration  stated  that  heretofore 

a  contract  ^^d  during  the  lifetime  of  C.  E.  Parker,  deceased,  to  w  it, 

*Te«nMu?*  ^"  *^»  ^^®  defendant  was  indebted  to  the  said  C.  E.  Par- 

the  replication  kcr, deceased,  in  the  sum  of  400/.,  for  the  work  and  labour, 
de  injurl&  is  ,,  ^  .  i  ^    -r^    -r*     i 

bad.  care,  diligence,  and  attendance  of  the  said  C.  £.  Parker, 

itliaiwbad*^  deceased,  as  aforesaid,  by  him  and  his  clerks  before  that 
^^^^  *•  P***  time  done,  performed,  and  bestowed  as  the  attorney  and 
of  the  contract  solicitor  of  and  for  the  said  defendant,  and  otherwise,  and 
Butiuch  a  re-  upon  his  retainer,  in  and  about  prosecuting,  defending,  and 
bl!ru*°V**ciL  Soliciting  of  divers  causes  and  suits  and  certain  business 
demurrer.  for  the  said  defendant  upon  his  retainer  and  at  his  request, 

ia  a  demurrer  to  and  for  fecs  duc  and  of  right  payable  to  the  said  plaintiff 
the^party^!"^   i"  rcspcct  thereof;  and  also  for  other  the  work  and  labour, 

ing  In  demurrer 

doei  not  state  in 

the  margin  of  hii  demurrer  book  any  objection  to  a  former  pleading,  tembU,  that  he  is  not  entitled 

to  object  to  its  sufBdency  on  the  argument;  especially  where  it  is  only  cause  of  special  demurrer. 
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care,  diligence,  and  attendance  of  the  said  C.  E.  Parker,  -fi*cA.  of  Pleas, 
deceased,  as  aforesaid,  by  him  before  then  done,  performed, 
and  bestowed  in  and  about  the  drawing,  copying,  and  en- 
grossing of  divers  pleadings,  briefs,  and  writings  for  the 
said  defendant,  upon  bis  like  retainer  and  request,  and  in 
and  about  other  the  business  of  the  said  defendant,  and 
for  him  and  at  his  request;  and  also  for  divers  journies 
and  other  attendances  by  the  said  C.  E.  Parker,  deceased, 
as  aforesaid,  before  then  made,  performed,  and  given  in 
and  about  the  business  of  the  said  defendant,  and  for  him, 
and  at  his  like  retainer  and  request,  &c.  There  were  also 
counts  for  money  paid,  money  lent,  and  on  an  account 
stated. 

The  defendant  pleaded,  thirdly,  as  to  the  first  and 
second  counts  of  the  declaration,  that  the  said  work  and 
labour,  care,  diligence,  and  attendance  in  the  first  count 
mentioned  were  respectively  done,  performed,  and  be* 
stowed  by  one  Richard  Stockley,  and  by  clerks  and  ser- 
vants employed  by  the  said  Richard  Stockley  by  his  direc- 
tion and  under  his  superintendence,  management,  and 
control,  in  and  about  the  commencing,  prosecuting,  and 
defending  the  said  causes  and  suits  in  the  declaration 
mentioned,  the  same  being  certain  causes  and  suits  pro- 
secuted and  defended  for  and  on  behalf  of  the  defendant 
by  the  said  R.  Stockley,  in  the  name  but  without  the  con- 
trol or  interference  of  the  said  C.  E.  Parker,  in  his  then 
Majesty's  Courts  of  King's  Bench  and  Common  Pleas  at 
Westminster;  and  that  the  said  pleadings,  briefs,  and 
writings  in  the  declaration  also  mentioned  were  drawn, 
copied,  and  engrossed  in  the  course  and  for  the  purpose 
of  prosecuting  and  defending  the  said  causes  and  suits ; 
and  that  the  said  journies  and  attendances  in  the  declara- 
tion mentioned  were  performed  and  given  by  the  said 
R.  Stockley,  and  clerks  and  servants  employed  by  him 
and  by  his  direction,  in  the  course  and  for  the  purpose  of 
prosecuting  the  said  causes  and  suits,  and  in  relation 
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^'*ift4/*'^**  thereto;  and  that  the  said  money  in  the  second  count 
v*.....,^!-^  mentioned  was  money  paid  and  disbursed  by  the  said  R. 
Pakkek  Stockley  in  and  about  the  prosecution  and  defence  of  the 
Riley.  said  causes  and  suits :  And  the  defendant  further  sahh, 
that  the  said  R.  Stockley  never  was  admitted  (o  act  as  an 
attorney  or  solicitor  in  the  said  Courts  or  either  of  them, 
or  in  any  Court  of  law  or  equityi  in  such  manner  as  is  di* 
rected  by  the  statute  in  such  case  made  and  provided,  or  a 
person  duly  qualified  to  act  as  an  attorney  or  solicitor;  and 
he  the  said  R.  Stockley ,  before  and  for  the  whole  period  at 
and  during  which  the  said  work  and  labour,  care,  diligence^ 
and  attendance!  were  done,  performed,  and  bestowed, 
and  the  said  journies  and  attendances  were  performed  and 
giren,  as  in  the  declaration  alleged,  was  a  person  unquali- 
fied to  act  or  practise  as  an  attorney  or  solicitor :  And 
the  defendant  further  saith,  that  the  said  C.  E.  Parker, 
before  and  during  the  period  last  aforesaid,  was  a  sworn 
attorney  of  his  then  Majesty's  Courts  of  King's  Bench  and 
Common  Pleas  at  Westminster;  and  that  the  said  C.  £. 
Parker,  being  such  sworn  attorney,  and  then  well  knowing 
that  the  said  R.  Stockley  was  not  duly  qualified  to  act  as 
an  attorney  or  solicitor,  and  that  the  said  R.  Stockley  was 
such  unqualified  person  as  aforesaid,  did  then  permit  and 
suiFer  the  said  R.  Stockley  to  make  use  of  the  name  of 
him  the  said  C.  E.  Parker,  upon  the  account  and  for  the 
profit  of  the  said  R.  Stockley,  so  being  such  unqualified 
person  as  aforesaid;  and  the  said  R.  Stockley  did  accord* 
ingly,  in  pursuance  of  such  permission  and  sufferance, 
make  use  of  the  name  of  the  said  C.  E.  Parker  with  his 
privity  and  knowledge,  and  for  the  profit  of  the  said 
R.  Stockley,  in  and  about  the  commencing,  prosecuting, 
and  defending  the  said  causes  and  suits  respectively,  and 
in  and  about  the  drawing,  copying,  and  engrossing  the 
said  pleadings,  briefs,  and  writings,  contrary  to  the  statute 
in  such  case  made  and  provided.     Verification. 

To  this  plea  the  plaintiff  replied,  Chat  the  defendant,  of 
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his  own  wrongi  and  without  the  cause  by  him  in  the  plea  ^eh.  rf  Pk€$^ 
in  that  behalf  alleged,  broke  his  said  promise  in  the  decla- 
ration  mentioned,  so  far  as  the  same  related  to  the  said 
first  and  second  counts  thereof. 

General  demurrer,  and  joinder. 

The  point  stated  for  argument  on  the  part  of  the  de- 
fendant was,  that  the  replication  de  injurifi  sua  proprift  is 
improper,  inasmuch  as  the  third  plea  does  not  contain 
natter  of  excuse  for  the  breach  of  the  promise  in  the  de- 
claration mentioned,  but  alleges  facts  shewing  that  no  valid 
promise  ever  was  made  as  alleged* 

The  case  was  argued  in  Michaelmas  Term  last  by 

Swann,  in  support  of  the  demurrer. — The  replication  de 
injurifi  cannot  be  supported,  as  an  answer  to  such  a  plea 
as  the  present.  There  are  many  cases  which  have  been 
decided  on  the  sufficiency  of  replications  in  this  form  in 
assumpsit;  and  the  general  replication  has  been  held  to  be 
good  where  the  plea  admits  the  promise  to  be  valid,  but 
amounts  only  to  matter  of  excuse  for  the  non-performance 
of  it :  but  where  the  plea,  as  here,  amounts  to  a  denial  of 
the  promise,  then  the  replication  de  injurift  is  not  appli- 
cable. Isaac  v»  Farrar  (a),  where  the  general  replication 
was  beld  good  in  assumpsit,  is  the  latest  case;  and  there 
the  Lord  Chief  Baron,  in  delivering  the  judgment  of  the 
Court,  refers  to  the  former  cases,  and  distinguishes  them. 
He  says — **  No  case  in  which  the  general  replication  has 
been  held  to  be  improper,  resembles  the  present.  In  CrUp 
V.  Grfffitks  (i),  the  plea  was  not  matter  of  excuse  for  the 
breach  of  contract,  but  of  subsequent  satisfaction  for  that 
breach.  In  Solly  v.  Neish  (c),  the  plea  was  a  denial  of 
the  promise.     So,  in  Whittaker  v.  Mason  (d)^  the  plea 

{a)  1  M.  &  W.  65.  (d)  2  Bing.  N.  C.  359 ;  2Scott, 

(6)  2  C.  M.  &  R.  159.  567. 

(c)  2  C.  M.  &  R.  335. 
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Ssek.  f^  Pleas,  denied  the  contract  as  alleged ;  and  although  the  Court 
intimated  that  it  might  be  doubtful  whether  a  traverse  in 
this  form  was  applicable  to  any  action  on  promises,  they 
abstained  from  deciding  that  question.**  There  the  repli- 
cation was  held  good,  because  in  the  plea  the  defendant 
admitted  the  facts  from  which  a  promise  arose,  but  ex- 
cused himself  by  stating  facts  which  rendered  him  not 
liable.  It  is  only  in  such  cases  that  this  replication  is  ad- 
missible. \_Parkef  B. — Is  not  your  plea  bad,  as  amounting 
to  the  general  issue?]  It  may  be  so;  but  it  has  not  been 
demurred  to,  and  the  objection  has  been  waived  by  plead- 
ing over.  In  Crisp  v.  Griffiths,  the  declaration  was  in  debt 
on  a  promissory  note ;  the  plea  was,  that,  after  the  making 
of  the  note,  the  plaintiff  drew  a  bill  of  exchange  on  the  de- 
fendant, which  he  accepted  and  delivered  to  the  plaintiff, 
who  took  it  for  and  on  account  of  the  note,  and  afterwards 
indorsed  it  to  a  person  unknown  to  the  defendant,  and  who» 
at  the  commencement  of  the  suit,  was  the  holder  thereof, 
and  entitled  to  sue  the  defendant  thereon.  To  this  there 
was  the  replication  de  injuria ;  and  the  Court  held  that 
the  plea  was  bad,  but  considered  it  doubtful  whether  the 
replication  was  good.  Parke^  B.,  in  the  course  of  the 
argument,  says :  *'  This  plea  does  not  amount  merely 
to  matter  of  excuse  ;  it  is  more  in  the  nature  of  an  accord 
and  satisfaction,  though  the  right  to  sue  may  revive  by  the 
nonpayment  of  the  bill.'*  And  again — '*  If  several  facts 
can  be  allowed  to  be  put  in  issue  by  one  replication,  is 
this  the  right  form  ?  It  appears  to  me  that  some  better 
form  ought  to  be  adopted  than  the  present"  In  Solly  v. 
Neish  the  replication  de  injuri&  was  held  to  be  bad, 
because  the  plea  was  not  matter  of  excuse,  but  a  denial  of 
the  promise  to  the  plaintiff.  In  the  present  case,  the 
plea  denies  every  matter  from  which  the  promise  arises. 
[Parke,  B. — ^The  strength  of  your  argument  is,  that  this  is 
a  mere  denial  that  the  contract  was  made  with  the  plaintiff, 
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tor  the  plea  alleees  it  to  have  been  made  with  another  iS^A.  of  PUat, 
person.]     In  Whiitaker  v.  Ma8on{a)^  Tindal^C.J.,  says:     - 
**  We  think  this  plea,  which  seeks  to  introduce  a  new  con-        Parker 
dition  into  the  special  promise  stated  in  the  declaration,        Rilet. 
does  not  admit  that  promise^  and  excuse  the  non-perfurm* 
ance  of  it,  but  does  in  effect  deny  that  such  promise  was 
ever  made.     The  replication,  therefore,  which  only  pro- 
poses to  deny  the  excuse  set  up  in  a  plea,  where  no  excuse 
is  alleged,  appears  to  us  to  be  informal  and  insufficient.'' 
In  Noel  V.  Rich  (i),  the  plea  amounted  to  an  excuse  for 
non-payment  of  the  bill. 

Plaitf  contra. — The  plea  is  bad  on  general  demurrer. 
[Swann. — The  defendant  has  had  no  notice  that  this  point 
was  iiftended  to  be  argued^  and  without  that  the  plaintiif 
is  not  entitled  to  be  heard.  The  demurrer  is  to  the  repli- 
cation. Knowlef,  amicus  curias.  In  Coleby  v.  Graves^  in 
this  term  in  the  Queen's  Bench,  where  no  notice  had  been 
given  by  the  party  who  joined  in  demurrer,  of  the  objec- 
tion he  intended  to  raise,  the  Court  postponed  the  case 
that  the  point  might  be  stated  in  the  margin.]  [Parkey 
B. — The  rule  E.  2  Jblc.  2,  which  was  revived  by  the  rule 
H.  38  Geo.  3,  K.  B.,  seems  to  require  that  each  party 
should  deliver  paper  books,  and  that  the  points  intended 
to  be  argued  should  be  set  down  by  the  attornies  of  both 
parties  (c).]  Then  it  is  to  be  understood  that  no  objec- 
tion is  to  be  made  to  the  plea.  [Alderson^  B. — The 
Court  must  deal  with  it  without  argument.]  Then  the 
replication,  if  bad  at  all,  is  only  so  on  special  demurrer. 

(a)  2  Bing.  N.  C.  669 ;  2  Scott,  ed  upon  in  argument  should  be 
580.  marked  by  the  party  who  objects 
(6)  2  C.  M.  &  R.  360.  to  the  pleadings,  in  the  margin  of  * 
(c)  In  Tidd's  New  Practice,  p.  the  books  he  delivers;  and  he 
452,  it  is  said—*'  In  the  King's  should  leave  a  copy  of  such  ex- 
Bench  it  is  a  rule,  that  in  all  books  ceptions  with  the  two  Judges  to 
to  be  delivered  to  the  Judges,  the  whom  he  does  not  deliver  books.'* 
exceptions  intended  to  be  insist- 
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iSm*.  9f  PUatt  In  Isaac  v.  Farrar,  and  SoUy  v.  Neish,  the  objection  was 
taken  on  special  demurrer.  But  the  case  of  Curtis  ▼. 
The  Marquis  of  Headfort^  which  was  argued  last  term 
in  the  Bail  Court  (a),  is  precisely  in  point.  There,  to  a 
declaration  in  assumpsit  on  a  banker's  chequCi  the  defend- 
ant pleaded  that  the  cheque  was  given  for  money  lost  at 
play,  and  de  injuria  was  held  to  be  a  good  replication  on 
general  demurrer ;  and  the  Court  set  aside  the  demurrer  as 
frivolous.  All  the  cases  that  have  now  been  cited  were 
there  fully  discussed.  But  this  plea  does  admit  a  contract, 
but  says  the  work  was  done  in  such  a  way  that  the  defend- 
ant is  not  liable  to  the  plaintiff.  It  states  that  the  work  was 
done  by  Stockley  and  his  servants  without  the  control  or 
interference  of  Parker.  Suppose  an  attorney  allows  his 
managing  clerk  to  employ  the  subordinate  clerks,  and  to 
pay  them ;  it  might  be  said  that  the  subordinate  clerks 
were  not  under  the  control  of  the  attorney  himself,  but  of 
his  managing  clerk.  That  would  not  be  an  illegal  employ- 
ment of  the  managing  clerk.  Then  the  whole  of  the  facta 
set  forth  in  the  plea  may  be  admitted,  as  they  form  no  ex- 
cuse for  non-payment  by  the  defendant,  being  no  infrac- 
tion of  the  law. 

Swann  in  reply. — As  to  this  being  a  good  replication  on 
general  demurrer,  the  case  of  Hooker  v.  Nye  {b)  is  an  ex- 
press decision  to  the  contrary.  Alderson^  B.,  there  says  : 
**  The  replying  de  injuria,  when  that  replication  is  inad- 
missible, is  most  clearly  matter  of  substance,  and  may  be 
taken  advantage  of  on  a  general  demurrer.  [Parke^  B. — 
There  is  a  case  on  this  point  in  3  Levinz  (c).]  The  case  of 
Curtis  V.  The  Marquis  of  Headfori  was  merely  a  motion  to 
set  aside  a  demurrer  as  frivolous,  and  cannot  have  the  effect 
of  overruling  cases  decided  expressly  on  the  point.  It  is 
said,  however,  that  the  plea  admits  the  contract.  A  plea  can 

(a)  Not  yet  reported.  (c)  Fundon  v.  Weeks,  3  Lev.  65. 

(6)  I  C.  M.  &  R.  258 ;  4  Tyrw.      See  post,  p.  238. 
777. 
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only  deny  the  promise  or  the  Facts  out  of  which  it  arises.  ^'^MJ'^^* 

The  plaintiff's  claim  in  his  declaration  is  for  work  done  by 

Parker:  the   plea  denies  that  it  was  done  by  him,  and 

alleges  that  the  whole  was  done  by  Stockley.     If  it  was 

clone  by  Stockley  as  the  agent  of  Parker,  the  plea  would 

be  untrue,  and  ought  to  have  been  traversed: — what  is 

done  by  the  agent  is  done  by  himself.     In  Hopkinson  v. 

Smith  (a),  it  whs  held  that  an  attorney  could  not  recover  a 

charge  for  conducting  a  suit  in  which  the  party  charged 

has  not  had  the  benefit  of  the  attorney's  judgment  and 

superintendence. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — Two  questions  arise  on  this  record  ;  first, 
whether  the  general  replication  de  injuri&,  to  a  plea  of 
this  kind,  be  good  ;  and  secondly,  if  not,  whether  the  oh* 
jection  be  open  on  a  general  demurrer. 

We  are  disposed  to  think  that  the  replication  is  bad. 
It  is  somewhat  difficult  to  say  what  the  precise  ground  of 
defence  stated  in  this  plea  is ;  but  it  must  be,  either  that 
the  defendant  had  not  the  benefit  of  the  skill  and  person- 
al superintendence  of  the  plaintiff's  testator,  for  which 
he  must  be  presumed  to  have  contracted;  or  that  the 
plaintiff  was  not  entitled  to  recover  on  the  ground  of  the 
illegality  of  the  transaction, — or  both  ;  and  on  every  one  of 
these  three  suppositions  the  plea  does  not  consist  of  mere 
matter  of  excuse  for  the  non-performance  of  the  contract 
declared  on.  It  either  amounts  to  the  general  issue,  or 
is  an  avoidance  of  the  contract  itself:  on  the  first  suppo- 
sition, it  is  clear  the  replication  is  bad ;  on  the  other,  we 
are  strongly  inclined  to  think  it  so.    But  the  second  ques- 

(a)lBiD^.ld;  7  Moore,  237. 
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^^\^f^^*  tion  then  arises,  whether  the  replication  is  not  good  on 
general  demurrer. 

There  are  conflicting  authorities  upon  this  point ;  but 
we  think,  upon  consideration,  that  the  objection  cannot 
prevail  unless  it  be  assigned  as  a  cause  of  special  de- 
murrer. 

The  first  case  in  the  books  upon  this  point,  is  that  of 
Fursdon  v.  Weeks  (a),  in  which  it  was  held,  that  the  re- 
plication was  bad  on  general  demurrer,  when  it  impro- 
perly put  in  issue  several  facts.     But  the  Court  appear  to 
have  proceeded  upon  the  ground  that  a  matter  of  record 
was  thereby  put  in  issue ;  (though  probably  this  circum- 
stance would  make  no  difference) ;  and  besides,  as  is  re- 
marked in  Mr.  Fraser*s  note  to  Crogates  case  (fr),  the 
case  occurred  before  the  4  Anne,  c.  16,  which  enacts,  that 
on  demuirer  the  judges  shall  proceed  to  give  judgment 
according  as  the  very  right  of  the  cause  and  matter  in  law 
shall  appear  unto  them,  without  regarding  any  imperfec- 
tion, omission,  or  defect  in   any  pleading,   &c.,   except 
those  which  the  party  demurring  shall  set  down  and  ex- 
press together  with  his  demurrer,  notwithstanding  that 
such  imperfection,   omission,   or  defect  might  therefore 
have  been  taken  to  be  matter  of  substance,  not  aided  by 
the  27  Eliz.  c.  5.     So  that  the  statute  itself  shews  that  the 
reason  why  it  was  enacted,  was,  that  too  strict  a  construc- 
tion had  been  put  in  practice  on  the  statute  of  Elizabeth ; 
and  in  recent  cases,  as  Mr.  Fraser  correctly  states,  the 
objection  seems  uniformly  to  have  been  made  (he  ground 
of  special  demurrer.     In  Banks  v.  Parker  (c),  and  Swaffe 
v,  SoUey  (cQ,  this  objection  was  held  to  be  hoi  pen  after 
verdict  by  the  statute  of  jeofails,  as  matter  of  form  ^  and 
for  the  same  reason,  no  doubt,  it  was  Hkewise  so  held  in 
Collins  V.  Walker  (e),  though  matter  of  record  was  in- 

(a)  3  Lev.  65.  id)  1  Brownlow,  200. 

C6)  8  Coke,  67.  a.  (e)  Sir  T.  Raym.  60. 

(c)  Hob.  76. 
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volved  in  the  issue.     This  Statute  of  Jeofails  was  the  18  £'«*•  of  Pkat, 

1838. 
Eliz.  c.  14,  which  enacted  "  that  judgments  should  not  be  -» 

reversed  for  any  default  in  form  in  any  declaration,  &c.,       Parkeb 
suit,  or  demand  ;**  words  very  nearly  the  same  as  those  of       Rilet. 
S7  Eliz.  c.  5,  viz.  **  any  defect  or  want  of  form  in  any  de- 
claration, or  other  pleading,  or  course  of  proceeding,"  and 
it  would  seem  that  if  the  default  in  question  be  want  of 
form  under  one  statute,  it  must  be  under  the  other. 

In  conformity  with  this  view  of  the  case,  my  Brother 
Coleridge  decided  a  short  time  ago  in  Curtis  v.  Marquis 
of  Headfori,  which  is  not  reported,  that  the  objection 
could  not  prevail  except  on  special  demurrer ;  on  the  other 
hand,  in  the  case  o{  Hooker  v.  Nye  (a),  Lord  Lyndhurst 
and  my  Brother  Alderson  held  that  the  replication  of  de 
injurift,  if  bad,  was  bad  on  general  demurrer ;  and  Lord 
Lyndhurst  said,  that,  in  Fursdon  v.  Weeks  (fr),  the  Court 
decided  that  the  objection  must  prevail  on  general  demur- 
rer, though  the  statute  of  27  Eliz.  was  then  in  force, 
which  provided  that  the  judges  should  give  judgment 
without  regarding  matter  of  form,  which  shewed  that  this 
objection  was  not  mere  matter  of  form.  But  his  Lordship 
does  not  appear  to  have  adverted  to  the  circumstance 
above  mentioned,  that  too  strict  a  construction  had  been 
put  on  the  statute  of  Elizabeth,  which  appears  by  the 
statute  of  Anne  itself  to  have  been  the  reason  for  the  enact- 
ment of  that  part  of  it  which  relates  to  special  demurrer. 
Nor  does  the  attention  of  the  Court  appear  to  have  been 
drawn  to  the  cases  in  which  this  objection  was  held  to  be 
mere  matter  of  form  under  the  Statute  of  Jeofails. 

The  objection  in  this  case  appears  to  bear  a  strong  ana- 
logy to  that  of  duplicity,  which  is  clearly  matter  of  form. 
Com.  Dig.  Pleader,  Q.  4. 

Upon  the  whole,  we  think  that  this  objection  ought  to 

(a)  1  C.  M.  &  R.  258;  4  Tyrw.  777. 
(6)  3  Lev.  65. 
VOL.  lU.  K  M.  W, 
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E*eh,  of  puas,  have  been  made  the  ground  of  special  demurrer,  and 
therefore  our  judgment  must  be  for  the  plaintiff. 


Judgment  for  the  plaintifT. 


To  a  count  for 
goods  sold  and 
delivered,  the 
defendant 
pleaded  that 
they  were  goods 
sold  and  deli- 
▼ered  to  him  by 
the  plaintiff  in 
the  way  of  his 
trade,  on  a  Sun- 
day, contrary  to 
the  statute. 
The  plaintiff 
replied,  that  the 
defendant,  after 
the  sale  and  de- 
livery of  the 
goods,  kept 
them  for  his 
own  use,  with- 
out returning  or 
offering  to  re- 
turn them,  and 
had  thereby 
become  liable 
to  pay  the  sum 
mentioned  in 
the  plea,  being 
so  much  as 
they  were 
reasonably 
,  worth : — Held 
bad  on  de- 
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ASSUMPSIT  for  goods  sold  and  delivered,  and  on  an 
account  stated.  Plea,  as  to  the  sum  of  ISs.  Sd.,  parcel,  &c. 
actionem  non,  because  the  goods,  the  price  and  value 
whereof  amounted  to  the  sum  of  18«.  6c/.,  parcel  of  the 
money  in  the  first  count  mentioned,  at  the  time  of  the  sale 
and  delivery  thereof,  consisted  of  certain  wines  and  goods, 
to  wit,  two  bottles  of  port,  &c. ;  and  that  the  plaintiff, 
before  and  at  the  time  of  the  sale  and  delivery  thereof, 
carried  on  the  trade  and  business  of  a  wine-merchant, 
and  the  said  goods  were  so  sold  and  delivered  by  the 
plaintiff  to  the  defendant  on  Sunday,  the  1st  day  of 
March,  1835,  and  in  the  way  of  the  plaintiff's  said  trade 
and  business,  and  in  his  ordinary  calling  of  a  wine-merchant; 
and  the  said  promise  to  pay  the  price  and  value  thereof 
was  made  on  that  day  by  the  defendant  to  the  plaintiff^  in 
the  way  of  the  plaintiff's  said  trade  and  business,  &c., 
upon  the  said  Sunday,  such  sale  or  delivery  not  being  a 
work  of  necessity  or  of  charity,  and  contrary  to  the  statute, 
&C.  And  that  the  sum  of  18s.  6c/.,  parcel  of  the  money 
in  the  last  count  mentioned  as  found  to  be  due  from  the 
defendant  to  the  plaintiff,  and  an  account  whereof  was  so 
stated  as  aforesaid,  was  so  found  to  be  due,  and  was  and  is 
the  said  sum  of  18«.6c/.,  in  which  the  defendant  is  supposed 
to  be  indebted  to  the  plaintiff  for  and  in  respect  of  the  said 
goods  so  sold  and  delivered  on  a  Sunday  as  aforesaid. 
Verification  (a). 


(tf)  There  was  a  similar  plen  as 
to  6/.  Of.  &d,,  other  parcel,  &c., 


alle^ng  that  it  was  the  price  of 
goods  sold  on  Sunday,  the  24th 
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Replication,  as  to  so  much  of  the  plea  as  relates  to  the  Bxek.^  ptew, 
said  sum  of  18«.  6dL,  parcel  of  the  money  in  the  first 
count  mentioned,  precludi  non,  because,  although  the  said 
goods  were  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ant at  the  time  and  in  the  manner  in  the  plea  alleged,  yet  the 
defendant,  after  the  sale  and  delivery  of  the  said  goods, 
kept  and  retained  the  same,  and  hath  ever  since  kept  and 
retained  the  same,  for  his  own  use  and  benefit,  without  in 
any  manner  returning  or  ofiering  to  return  the  same  fo  the 
plaintiff,  and  thereby  hath  became  liable  to  pay  to  the 
plaintiff  the  said  sum  of  18<.  6dL,  the  same  being  so  much 
as  the  said  goods  were  and  are  reasonably  worth  :  And  as 
to  so  much  and  such  part  of  the  plea  as  relates  to  the  said 
sum  of  18«.  6f/.,  parcel  of  the  said  sum  of  money  in  the 
second  count  mentioned,  precludi  non,  because,  although 
the  said  sum  of  18i.  6<i.  was  found  to  be  due  from  the 
defendant  to  the  plaintiff  upon  an  account  stated  between 
them,  as  by  the  defendant  in  that  behalf  alleged,  yet  that 
the  said  account  in  the  second  count  of  the  declaration 
mentioned  was  stated  between  the  plaintiff  and  the  de* 
fendant  upon  a  different  and  subsequent  day,  to  wit, 
upon  the  £5th  day  of  April,  18S5,  the  same  not  being  the 
Lord's  Day  or  Sunday;  and  upon  that  accounting  the 
defendant  was  then  found  to  be  indebted  to  the  plaintiff, 
and  in  consideration  thereof  then  promised  the  plaintiff 
to  pay  him  the  said  sum  of  18i.6tf.,  parcel  of  the  monies  in 
the  second  count  of  the  declaration  mentioned  as  aforesaid, 
in  manner  and  form  as  the  plaintiff  hath  in  his  declaration 
in  that  behalf  alleged,  &c. 

Special  demurrer  to  the  replication  to  so  much  of  the 
plea  as  related  to  the  said  sum  of  18#.  6ci.,  parcel  of  the 
monies  in  the  first  count  mentioned ;  assigning  for  causes, 
that  the  replication  neither  traversed  or  denied,  nor  con- 
fessed and  avoided,  the  matters  in  the  plea  alleged ;  and 

May,  1835 ;  which  was  also  fol-     &c.,  in  the  same  terms  as  those 
lowed  by  a  rtplication,  demarrerr      stated  in  the  text. 

r2 
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Etch,  of  PieoM,  that  the  plaintiff  had  not  stated  or  shewn  that  the  de- 
1838. 

fendant  made  afresh  promise  to  pay  the  plaintiff  the  said 

sum  of  18s.  6d.;  and  that  the  matters  pleaded  in  the  re- 
plication might  and  ought  to  have  been  pleaded  by  a  formal 
traverse  of  the  sale  and  delivery  having  taken  place  on  a 
Sunday ;  and  that  the  replication  was  a  departure  from  the 
first  count  of  the  declaration,  and,  to  have  enabled  the 
plaintiff  to  have  recovered  on  the  matters  contained  therein^ 
he  ought  to  have  declared  specially. 

To  the  replication,  so  far  as  it  related  to  the  18«.  6d. 
pleaded  to  as  part  of  the  monies  mentioned  in  the  second 
count  of  the  declaration,  the  defendant  rejoined,  denying 
that  the  account  was  stated  on  a  different  or  subsequent 
day  to  the  Sunday  on  which  the  goods  were  sold  and  de- 
livered as  in  the  plea  mentioned. 

The  demurrer  was  now  argued  by — 

Mariitti  for  the  defendant. — The  promise  stated  in  the 
declaration  is  the  ordinary  promise  implied  by  law  from  the 
sale  and  delivery  of  goods.  If  the  contract  could  be  sup- 
ported on  the  grounds  suggested  in  the  replication,  the 
plaintiff  ought  to  have  new  assigned  ;  but  instead  of  do- 
ing so,  he  replies  a  new  promise,  supposed  to  arise  from 
the  mere  detainer  of  the  goods  by  the  defendant.  That  is 
a  departure  from  the  declaration.  WiUiams  v.  Paul  (a), 
which  will  be  relied  on  by  the  other  side,  is  distinguish- 
able. There  the  defendant,  having  kept  a  heifer  which  he 
had  bought  of  a  drover  on  a  Sunday,  and  having  after- 
wards made  a  promise  to  pay  for  it,  was  held  liable  on  a 
quantum  meruit.  The  case  was  determined  altogether  on 
the  ground  of  the  subsequent  promise,  and  it  is  no  autho- 
rity as  to  the  point  now  taken,  of  a  departure  in  pleading. 
In  Read  v.  Rann  (a),  where  it  was  held  that  a  ship  broker 
who  had  negotiated  a  bargain  for  the  hire  of  a  vessel, 

(a)  6  Ding.  653 ;  4  M.  &  P.  632.  (A)  10  B.  &  Cr.  438. 
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which  afterwards  went  off,  (the  usage  being  that  the  E*eh.  rf  pieas, 
broker  received  a  certain  commission  on  the  freight,  if  the 
contract  was  perfected^  but  not  otherwise)^  was  not  enti- 
tled to  recover  against  the  ship  owner  for  his  work  and 
labour^  even  on  a  quantum  meruitj  Parke,  J,,  says,  *'  In 
some  cases  a  special  contract,  not  executed,  may  give  rise 
to  a  claim  in  the  nature  of  a  quantum  meruit;  e.  g.,  where 
a  special  contract  has  been  made  for  goods,  and  goods 
sent,  not  according  to  the  contract,  are  retained  by  the 
party ;  there  a  claim  for  the  value  on  a  quantum  valebant 
may  be  supported ;  but  then,  from  the  circumstances,  u 
new  contract  may  be  implied.**  If,  then,  the  plaintiff  pro- 
poses to  set  up  a  new  contract  arising  from  subsequent 
circumstances,  he  should  have  new  assigned. 

Curzon,  for  the  plaintiff. — There  is  no  departure.  The 
plaintiff  may  either  rely  on  a  special  contract  executed,  or 
go  on  a  quantum  valebant.  Then,  the  defendant  having 
by  his  plea  endeavoured  to  confine  the  plaintiff's  case  to 
a  contract  made  on  a  Sunday,  the  replication,  which  is 
in  the  nature  of  a  new  assignment,  rests  the  plaintiff's 
claim  upon  the  contract  of  quantum  valebant.  {^Parke, 
B. — The  real  question  is,  whether  the  replication  is  good 
in  substance :  whether  an  action  will  lie  on  a  contract  aris- 
ing from  the  detainer  of  the  goods,  even  with  an  express 
promise  to  pay.]  Williams  v.  Paul  is  an  authority  that 
it  will :  there  the  plaintiff  recovered  on  a  quantum  vale- 
bat  count.  Wliether  the  promise  were  express  or  im- 
plied, it  would  not  be  laid  in  the  declaration,  but  would 
be  matter  of  evidence.  IParke,  B. — If  you  have  set  out  in 
your  replication  a  good  and  valid  contract,  it  will  be  suffi- 
cient ;  but  the  objection  is  that  it  states  no  promise.  At 
all  events,  the  keeping  of  the  goods  is  only  evidence  of  a 
promise.  You  ought  to  have  stated  that  the  defendant 
retained  the  goods,  and  promised  to  pay  for  them.  The 
replication  ought  not  to  have  stated  the  facts,  but  the 
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^^f^  C)^'^'  inf<^fe>i<^6  of  hw."]    The  replication^  being  in  the  nature 
-     of  a  new  assignment^  it  is  a  repetition  of  the  declaration, 
and  it  prays  judgment  for  the  non-performance  of  the 
promise  alleged  in  the  declaration. 


Simpson 

NiCHOLlt. 


Lord  Abinger,  C.  B. — I  think  the  replication  is  bad. 

Parke,  B. — The  replication  is  certainly  bad :  for,  even 
supposing  Williams  v.  Paul  to  be  good  law,  (and  in  one 
point  of  view,  which  has  not  been  adverted  to,  it  may  per- 
haps be  supported,  viz.,  that  though  the  contract  is  illegal, 
being  made  on  a  Sunday,  the  property  in  the  goods 
passes,  although  no  action  can  be  maintained  for  them), 
yet  the  plaintiff  has  not  brought  himself  within  the  deci- 
sion in  that  case,  which  proceeded  on  the  ground  that 
there  was  an  express  promise  to  pay,  after  the  retention  of 
the  goods.  The  replication  should  therefore  have  stated 
an  express  promise  by  the  defendant,  after  the  retention 
of  the  goods  on  the  Monday,  and,  not  having  done  so,  it 
is  clearly  bad. 

BoLLAND,  B.,  and  Gurney,  B.,  concurred. 

Judgment  for  the  defendant. 


Bridge  v.  The  Grand  Junction  Railway  Company. 

C^ASE.  The  declaration  stated,  that,  before  and  at  the 
time  of  the  committing  of  the  grievances  thereinafter  men- 
tioned, to  wit,  on  the  9th  September,  1837,  the  plaintiff 
was  a  passenger  by  a  certain  carriage  forming  part  of  a 
certain  train  of  railway  carriages  then  being  on  a  journey 


Case  for  the 
negligent  man- 
agement of  a 
train  of  railway 
carriages, 
whereby  it  ran 
against  anotlier 
train,  in  one  of 
which  the  plain- 
tiff was  rtdiiigi 

and  injured  htm.  Plea,  that  the  parlies  having  the  management  of  the  train  in  which  the  plain- 
tiff was,  managed  it  so  negligently  and  improperly,  that,  in  part  by  their  negligencei  as  well  as  in 
part  by  the  defendant's  negligence,  the  defendant's  train  ran  against  the  other,  and  caused  the  in- 
juries to  the  plaintiff: — Held,  that  the  plea  was  bad  in  form,  as  amounting  to  not  guilty;  and  in 
substance,  for  not  shewing,  not  only  that  the  parties  under  whose  management  the  plaintiff  was 
were  guilty  of  negligence,  but  also  that  by  ordinary  care  they  could  have  avoided  the 
qutncet  of  the  defendant's  negligence. 
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on  and  by  a  certain  railway,  to  wit,  the  Liverpool  and  Bxeh.  of  Pkat, 
Manchester  Railway ;  and  the  said  company  was  also  then 
possessed  of  a  certain  other  train  of  railway  carriages  then 
also  journeying  on  and  by  the  said  railway,  under  the  care 
and  management  of  certain  servants  of  the  said  company : 
nevertheless  the  said  company,  by  their  said  servants,  so 
carelessly,  negligently,  and  improperly  behaved  and  con* 
ducted  themselves  in  and  about  the  management,  control, 
and  direction  of  the  said  train  of  the  said  company,  that 
the  same,  by  and  through  the  default,  carelessness,  negli- 
gence, and  improper  conduct  of  the  said  servants  of  the 
said  company,  then  with  great  force  and  violence  ran  upon 
and  against  the  said  train  of  carriages  in  one  whereof  the 
plaintiff  then  was  being  carried  as  aforesaid,  and  struck 
against  the  same,  by  means  whereof  the  said  last-men- 
tioned train  was  very  much  injured,  and  the  said  carriage 
on  which  the  plaintiff  then  was  was  driven  in,  broken  to 
pieces,  and  destroyed,  and  thereby  three  of  his  the  plain- 
tiff's ribs  were  fractured  and  broken,  and  he  was  other- 
wise greatly  wounded,  bruised,  and  injured,  &c. 

Plea,  that,  before  and  at  the  time  6f  committing  the 
grievances  in  the  declaration  alleged,  the  said  train  of 
carriages,  in  one  whereof  the  plaintiff  was  a  passenger, 
did  not  belong  to  the  defendants,  nor  was  the  same  under 
the  care  and  management  of  the  defendants  or  of  their 
servants,  but  under  the  care  and  management  of  other 
persons :  that,  before  and  at  the  time  when  &c.  in  the  de- 
claration mentioned,  the  said  train  of  railway  carriages  of 
the  defendants  was  lawfully  proceeding  on  the  said  rail- 
way, and  that  the  persons  who  had  the  management,  con* 
trol,  and  direction  of  the  said  train  of  carriages  in  one 
whereof  the  plaintiff  was  then  being  carried,  carelessly, 
negUgently,  and  improperly  behaved  and  conducted  them- 
selves in  and  about  the  management,  control,  and  direc- 
tion of  the  same,  and  that,  in  part  by  and  through  the  de- 
faulti  carelessness,  and  negligence,  &c.,  of  the  last-men- 
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Exch.  of  Pleas,  tioned  persons,  as  well  as  in  part  by  and  through  the  de* 
faulty  carelessness,  and  negligence,  &c.,  by  or  on  the  part 
of  the  servants  of  the  defendants  in  and  about  the  manage- 
ment, &c.,  of  the  said  train  of  carriages  of  the  defendants, 
the  said  train  of  carriages  of  the  defendants  ran  upon  and 
against  the  said  train  of  carriages,  in  one  whereof  the 
plaintiff  then  was  being  carried,  and  struck  against  the 
same,  and  occasioned  the  damage,  injuries,  &c,,  in  the 
declaration  mentioned.     Verification. 

Special  demurrer,  assigning  the  following  causes : — that 
the  plea  amounts  to  not  guilty ;  that  it  is  argumentative, 
and  the  allegations  in  it  are  averments  of  evidence  and 
not  of  facts ;  that  it  consists  of  matters  of  law,  and  not  of 
matters  of  fact  on  which  any  material  issue  can  be  taken, 
&c.  In  the  margin  of  the  demurrer  it  was  stated  that 
the  plaintiff  would  also  argue  that  the  plea  was  bad  in 
substance. 


Cowlings  in  support  of  the  demurrer,  was  stopped  by 
the  Court. 

Nevile,  contra. — The  plea  is  good  both  in  substance 
and  in  form.  If  there  was  negligence  as  well  on  the  part 
of  the  plaintiff  as  of  the  defendants,  they  are  not  answera- 
ble in  law :  Vennall  v.  Gamer  (a),  PluckweU  v.  Wilson  (b), 
Luxford  V.  Large  (c),  Vanderplank  v.  Miller  {d).  The 
plea,  therefore,  discloses  a  substantial  defence  to  the 
action.  But,  secondly,  it  is  good  also  in  form,  as  a  plea 
in  confession  and  avoidance.  It  confesses  a  prim&  facie 
case  of  negligence  in  the  defendants,  but  avoids  it  by  in- 
vtroducing  new  matter,  viz.,  that  the  persons  who  had  the 
conduct  of  the  carriage  in  which  the  plaintiff  was  were 
also  guilty  of  negligence.   But,  further,  although  the  facts 


(a)  1  C.  &  M.  21. 

(b)  5  Car.  &  P.  375. 


(c)  Ibid.  421. 

(</)  Moo.  &  M.  169. 
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alleged  in  the  plea  might  be  given  in  evidence  under  the  ^^a.  of  PUa», 
plea  of  not  guiltyi  yet,  as  they  present  a  question  of  law 
for  the  determination  of  the  Court,  it  is  no  objection  on 
special  demurrer  that  the  plea  amounts  to  not  guilty.  The 
distinction  is  taken  in  several  casesy  that,  where  a  question 
of  law  is  raised  on  the  face  of  the  plea,  the  party  may  al- 
lege the  matter  specially,  although  it  might  have  been 
given  in  evidence  under  the  general  issue:  Birch  v.  Wil- 
son  (a),  Chambers  v.  Taylor  (6),  Pain  v.  Rochester  (c)» 
Newton  v.  Creswich  {d).  The  matter  of  law  raised  here,  is, 
whether  the  negligence  of  the  parties  under  whose  care  the 
plaintiff  was,  excuses  the  defendants*  negligence.  [Parke, 
B. — The  question  is,  whether  the  plea  is  not  altogether 
bad  in  substance.  It  is  consistent  with  all  the  facts  stated 
in  it,  that  the  plaintiff  (or  they  under  whose  guidance  he 
was)  was  guilty  of  negligence,  and  the  defendants  also ; 
and  yet  that  the  plaintiff  is  entitled  to  recover.  Can  it  be 
said,  that,  because  a  carriage  is  on  the  wrong  side  of  the 
road,  a  party  is  excused  who  drives  against  it?  It  ought 
to  have  been  shewn  that  there  was  negligence  in  not  avoid- 
ing the  consequences  of  the  defendants'  default.  The 
principle  is  very  clearly  stated  by  Lord  EUenborough  and 
Btxyley^  J.,  in  Butterjield  v.  Forrester  {e).  [Lord  Abinger, 
C.  B. — The  negligence  of  the  plaintiff,  in  order  to  pre- 
clude him  from  recovering,  must  be  such  as  that  he  could 
by  ordinary  cafe  have  avoided  the  consequences  of  the 
defendants'  negligence.]  It  is  sufficiently  averred  in  the 
plea,  that  the  collision  itself  took  place  by  the  negligence 
of  both  parties. 


Lord  Abinoer,  C.  B. — I  think  the  plea  is  bad  in  suIh 
stance.     And,  in  point  of  form,  it  amounts  to  no  more 


(fl)  2  Mod.  274. 
(6)  Cro.  Eliz.  900. 
(f)  Cro.  Eliz.  871. 


(d)  3  Mod.  166. 

(e)  11  East,  60. 
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Mgeh.  pf  PUait  than  a  simple  negation  of  the  negligence  which  makes  the 
^    defendant  liable. 


Bridgs 

V. 

The  Grand 
Junction 
Railwat 

COMFANT* 


Parke,  B. — ^The  plea  undoubtedly  amounts  to  the  ge- 
neral  issue.  But  I  think  it  is  also  bad  in  substance,  on  the 
ground  I  before  stated  ;  that  all  the  facta  alleged  in  it  may 
be  true :  there  may  have  been  negligence  in  both  parties, 
and  yet  the  pluntiff  may  be  entitled  to  recover.  The  rule 
of  law  is  laid  down  with  perfect  correctness  in  the  case  of 
Butterfield  v.  Forrester:  and  that  rule  is,  that,  although 
there  may  have  been  negligence  on  the  part  of  the  plain- 
tiff, yet,  unless  he  might,  by  the  exercise  of  ordinary  care, 
have  avoided  the  consequences  of  the  defendant's  negli* 
gence,  he  is  entitled  to  recover :  if  by  ordinary  care  he 
might  have  avoided  them,  he  is  the  author  of  his  own 
wrong.  That  is  the  only  way  in  which  the  rule  as  to  the 
exercise  of  ordinary  care  is  applicable  to  questions  of  this 
kind.  Nothing  to  that  effect  b  alleged  in  this  plea:  and, 
even  if  it  were,  it  is  equivalent  to  not  guilty. 


Boll  AND,  B.,  concurred. 

Judgment  for  the  plaintiff  (a), 
(a)  See  Gough  y.  Bryan,  2  M.  &  W.  770. 


SUNBOLF   V.  AlFORD. 

JLRESPASS  for  assaulting  and  beating  the  plaintiff, 
shaking  and  pulling  him  about,  stripping  and  pulling  off 
his  coat,  carrying  it  away,  and  converting  it  to  his  the  de- 
ciothes,  in  order  fendaut's  own  usc,  &c.    Plea,  that,  before  and  at  the  said 

to  secure  pay- 
ment of  hia         time  when  &c.,  the  defendant  was  and  still  is  an  innkeeper, 

and,  as  such  innkeeper,  did  then  and  during  all  the  time 

aforesaid  keep,  and  still  doth  keep,  a  certain  common  inn 


An  innkeeper 
cannot  detain 
the  person  of 
hia  goest,  or 
take  off  his 
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for  the  recepticMi,  lodging,  and  entertainment  of  travellers  JBcc*.  ^  pim«, 
and  others;  and  that,  just  before  the  said  time  when  &c«) 
the  defendant  so  being  such  innkeeper,  and  so  keeping 
the  said  inn  as  aforesaid,  to  wit,  on  &c.,  the  plaintiff*  and 
divers  other  persons  in  company  with  him,  came  into  and 
were  then  received  by  the  defendant  as  guests  in  the  said 
inn,  and  in  the  way  of  defendant's  said  business  of  an  inn- 
keeper, and  the  defendant  then  found  and  provided  them 
at  their  request  with  divers  quantities  of  tea  and  other 
victuals,  and  the  plaintiff*  and  the  said  other  persons  there- 
upon, and  just  before  and  at  the  said  time  when  &c.,  be- 
came and  were  indebted  unto  the  defendant  in  a  certain 
small  sum  of  money,  to  wit,  lis.  3d.y  for  and  in  respect  of 
the  defendant's  having  so  found  and  provided  them  with 
the  said  tea  and  victuals ;  and  thereupon  the  defendant, 
just  before  the  said  time  when  &c.,  required  and  demand- 
ed of  the  plaintiff^  and  the  said  other  persons,  payment  by 
them,  or  some  or  one'  of  them,  of  the  said  sum  in  which 
they  were  so  indebted,  or  some  security  or  pledge  for  the 
payment  thereof;  but  the  plaintiff*and  the  said  other  per- 
sons wholly  refused  then  or  at  any  other  time  to  pay 
to  the  defendant  the  said  sum,  or  leave  with  or  give 
to  the  defendant  any  security  or  pledge  for  the  payment 
of  the  same ;  and,  before  and  at  the  said  time  when  &c., 
persisted  in  and  would  have  departed  from  and  left  the 
said  inn  of  the  defendant,  against  his  will  and  consent, 
without  paying  the  said  sum  of  !]#•  Sd.  so  due  as  afore- 
said, had  not  the  defendant  kept  and  detained  the  plain- 
tiff* or  some  other  of  the  said  persons,  or  their  goods  and 
chattels,  or  some  of  them,  until  they  paid  it :  and  because 
the  plaintiff^  and  the  said  other  persons  would  go  and  de- 
part from  the  said  inn  without  paying,  and  refused  to  pay 
that  sum  to  the  defendant,  against  the  defendant's  will 
and  consent,  and  because  that  sum  remained  wholly  due 
to  him,  and  because  the  plaintiff^  and  the  said  other  per- 
sons would  not  and  refused  to  leave  with  or  give  any 
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Exch,  of  Phot,  pledge  or  security  whatever  to  the  defendant  for  the  pay- 
ment of  that  sum,  and  the  defendant  could  not  procure 
or  obtain  from  them,  or  any  or  either  of  them,  any  other 
pledge  or  security  than  the  said  coat  in  the  declaration 
mentioned,  he,  the  said  defendant,  at  the  said  time  when 
&c.,  did  gently  lay  his  hands  oh  the  plaintiff,  to  prevent 
him  from  going  and  departing  from  the  said  inn  without 
his  or  the  other  persons'  paying  the  defendant  the  said 
debt  of  1  Is.  Sd.,  or  giving  the  defendant  some  security  or 
pledge  for  the  payment  of  it ;  and  the  defendant  did  then, 
for  the  purpose  of  obtaining  and  acquiring  such  security 
or  pledge,  to  a  gentle  and  necessary  degree  lay  his  hands 
on  the  plaintiff,  and  strip  and  pull  the  said  coat  in  the 
declaration  mentioned  from  and  off  the  plaintiff,  the  same 
being  a  reasonable  security  or  pledge  in  that  behalf,  and 
then  placed  the  same  in  the  said  inn,  wherein  the  de- 
fendant hath  from  thence  hitherto  kept  and  detained  the 
same  as  such  security  and  pledge,  the  said  debt  of  lls.Sd. 
still  being  wholly  due  and  unpaid  to  the  defendant;  and 
thereupon  the  defendant  suffered  and  permitted  the  plain- 
tiff and  the  said  other  persons  to  go  and  depart  from  the 
said  inn;  and,  on  the  occasions  aforesaid,  the  defendant 
necessarily  and  unavoidably  to  a  small  degree  shook  and 
pulled  about  the  plaintiff,  which  are  the  said  alleged  tres- 
passes, &c. 

Special  demurrer,  on  the  ground  that  the  matters  al- 
leged in  the  plea  furnish  no  legal  justification  or  excuse 
for  the  trespasses  charged  in  the  declaration.  Joinder  in 
demurrer. 

Wordsworth  appeared  in  support  of  the  demurrer,  but 
the  Court  called  on 

Humfrey  to  support  the  plea. — An  innkeeper  being 
bound  by  law  to  receive  travellers  and  other  guests,  he 
has  also  necessarily  the  right  ,to  detain  their  persons  or 
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goods  as  a  security  for  the  payment  of  his  charges.    The  Bxch.  tf  PUatt 
law  annexes  such  a  condition,  without  the  express  agree* 
ment  of  the  parties;  Bac.  Abr.  Inn,  (D);  per  Eyres,  J^ 
iq  Newton  v.  Trigg  (a).     It  would  be  unreasonable  if  it 
were  not  so ;  since  the  innkeeper  is  obliged  to  receive  and 
to  furnish  provisions  to  a  party  of  whom  he  knows  no- 
thing,  and  whom  he  may  never  see  again  in  order  to 
enforce  the  contract.  He  ought  to  be  clothed  with  greater 
power  than  a  party  who  can  refuse  to  make  the  contract 
at  all.     There  is  a  precedent  for  a  similar  plea  in  9  Went- 
worth's  Pleader,  362;   fVardv.  Clarke;  and  it  does  not 
appear  that  any  objection  was  made  to  it  (6).    Then,  as  to 
the  detaining  the  coat,  it  will  be  said  that  the  doing  so 
may  lead  to  a  breach  of  the  peace ;  but  the  same  argu- 
ment would  equally  apply  to  a  detainer  of  the  person. 
[Parke,  B. — Has  the  innkeeper  a  right  to  turn  the  guest 
out  without  a  coat  ?     Would  he  have  a  right  to  take  off 
all  his  clothes,  and  send  him  away  naked?     This  plea 
does  not  set  up  a  claim  to  detain  the  person  till  payment, 
but  to  take  the  man's  coat  off  his  back  and  turn  him  but.] 
Suppose  the  guest  took  in  with  him  a  valuable  parcel, 
which  he  kept,  though  not  in  his  hands,  yet  near  him  and 
under  his  immediate  superintendence — could  not  the  inn- 
keeper detain  that  ?    And,  if  so,  would  the  guest's  having 
his  hands  upon  it  make  any  difference?     [Lord  Abingerj 
C.  B. — Is  there  any  report  of  Ward  v.  Clarkel     Went- 
worth's  Pleader  is  a  book  of  no  authority ;  it  is  a  collec- 
tion of  very  vicious  precedents.]     No  report  of  the  case 
is  referred  to. 

Wordsworth,  contra. — The  authority  cited  itomNewton 
v.  Trigg  is  a  mere  obiter  dictum  of  Eyres,  J.,  not  neces- 

(a)  1  Shower,  269.  ceuary  to  determine  the  suffi- 

(6)  The  plaintiff  new  assigned  ciency  of  the  plea,  which  probably 

that  the  defendant  assaulted  him  was  pleaded  only  in  order  to  in- 

on  other  and  different  occasionSi  duce  the  plaintiff  to  demur, 
and   it  therefore  became   unne- 
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SMh.  cf  PUtUf  sary  to  the  decision  of  the  question  in  the  case,  which  was 
whether  an  innkeeper  could  be  made  a  bankrupt.  [Lord 
AUngeTf  C.B. — It  was  not  only  an  obiter  dictum,  but  a 
very  wide  divaricating  dictum.]  First,  the  person  of  the 
guest  cannot  be  detained  for  a  debt  due  from  him  to  the 
innkeeper.  In  the  Six  Carpenter t?  case  (a),  it  is  said,  that, 
if  one  comes  into  a  tavern  to  drink,  and  when  he  has 
drunk  he  goes  away,  and  will  not  pay  the  tavemer,  it 
is  no  trespassi  but  the  tavemer  shall  have  an  aetion  of 
debt.  If  there  were  any  remedy  against  the  person,  the 
decisions  in  Jones  v.  Thurloe  (&),  and  the  other  cases 
as  to  the  lien  of  an  innkeeper  on  the  goods  of  the  guest, 
would  have  been  unnecessary.  The  statute  11  &  12 
WULS,  c.  15,  s.  2,  which  provides,  that,  '*  if  an  inn-- 
keeper  refuse  to  make  a  proper  reckoning  of  pints  of  ale, 
he  cannot  for  default  of  payment  detain  any  goods  so  be* 
longing  to  the  person  from  whom  the  reckoning  shall  be 
due,  bul  shall  be  left  to  his  action,^  shews  that  the  legis- 
lature did  not  contemplate  the  existence  of  any  right  of 
detainer  of  the  person,  but  only  of  the  goods,  otherwise 
the  provision  would  have  been  extended  to  deprive  him  of 
that  right  also  under  similar  circumstances.  Again,  if  the 
person  can  be  detained,  and  so  the  party  may  be  impri* 
soned  for  a  debt  of  eleven  shillings,  it  will  operate  vir- 
tually to  defeat  the  provisions  of  the  statutes  for  the  pre- 
vention of  frivolous  arrests. 

But,  secondly,  even  if  the  defendant  was  entitled  to  de- 
tain the  person  of  the  plaintiff,  he  was  not  entitled  to  strip 
off  his  coat.  If  he  were,  he  might  go  on  to  a  breach  of 
decency  as  well  as  of  the  peace.  Besides,  the  coat  being 
in  the  plaintiff^s  actual  use,  was  privileged  from  any  claim 
of  lien.    Things  in  actual  use  cannot  be  distrained  for 

(a)  8  Co.  146.  b.,  referring  to  Pearle,  I  Stra.  556 :  and  see 
12  Edw.  4,  9  b.  Thomptm  v.  Lacy,  3  B.  &  Aid. 

(6)  8  Mod.  172;  S.  C.  Jona  v.      283. 
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rent;  Co.  LiU.  47.  a;  nor  can  tbiogs  of  a  debtor  "pro  ^^^  rf nmt 
victu  of  himBelf  and  family/'  be  taken  under  a  fieri  facias,  ^ 

or  even  under  an  extent ;  Com.  Dig.,  Debt,  (G.  S.)  The  sunbolv 
wearing  apparel  of  a  party  in  bed  may  be  taken  in  execu-  AtroRv. 
tion,  Bisseit  v.  CaldweU{a);  or  while  it  is  being  washed, 
Batfnea  t.  Smith  (b)\  but  there  is  no  lien  on  the  clothes 
which  the  party  is  actually  wearing,  Wolfe  y.  Summers  (e). 
And  the  defendant  could  acquire  no  lien  on  the  coat  by 
his  wrongful  act ;  Griffith  v.  Hyde  {d),  Madden  t.  Kemp*' 
sier  {e). 

Butt,  amicus  curise^  mentioned  a  recent  case  in  the 
Queen's  Bench,  in  which  he  was  counsel,  (not  yet  re* 
ported),  where  a  similar  plea  to  the  present  was  held  bad 
on  demurrer. 

Lord  Abinger,  C.  B. — I  should  be  very  sorry  to  have 
it  thought  that  I  entertain  any  doubt  in  this  case,  or 
required  any  authority  to  support  the  judgment  I  propose 
to  give:  although,  if  there  were  any  at  variance  with  it,  I 
should  feel  bound  to  look  into  and  consider  them.  As 
to  the  authority  cited  from  the  case  of  Newton  v.  Trigg ^ 
it  is  the  dictum  of  a  single  judge,  unnecessary  for  the 
decision  of  the  case,  and  resting  perhaps  on  the  authority 
of  a  doubtful  reporter,  who  might  not  have  heard 
accurately  what  was  said ;  and  I  cannot  conceive  that  to 
be  any  authority  at  all  on  such  a  subject.  And  as  to  the 
supposed  authority  of  Wentworth,  it  is  really  no  authority 
whatever.  Mr.  Wentworth  was  not  a  reporter;  his  is  a 
vast  collection  of  pleadings,  obtained  from  Mr.  Lawes  and 
one  or  two  other  gentlemen,  which  he  threw  together,  and 
which  I  have  found,  in  a  very  long  career  of  professional 

(a)  Pcake'8  N.  P,36;  1  Esp.         (c)  2  Campb.  631. 
206,  note.  (^  Selw.  N.  P.  1411,  9th  ed. 

(6)  1  Etp.  206.  (e)  1  Campb.  12. 
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^<?*-  e)^^^«»»  life,  to  be  in  a  great  measure  extremely  incorrect;  and  it 
cannot  be  assumed  that  there  is  the  least  authority  to  be 
derived  from  his  statement.  Let  us  then  look  at  the  case 
itself.  If  an  innkeeper  has  a  right  to  detain  the  person  of 
his  guest  for  the  non-payment  of  his  bill,  he  has  a  right  to 
detain  him  until  the  bill  is  paid, — which  may  be  for  life;  so 
that  this  defence  supposes,  that,  by  the  common  law,  a  man 
who  owes  a  small  debt,  for  which  he  could  not  be  impri- 
soned by  legal  process,  may  yet  be  detained  by  an  inn- 
keeper for  life.  The  proposition  is  monstrous.  Again,  if  he 
have  any  right  to  detain  the  person,  surely  he  is  a  judge  in 
his  own  cause;  for,  he  is  then  the  party  to  determine  whe- 
ther the  amount  of  his  bill  is  reasonable,  and  he  must  de- 
tain him  till  the  man  brings  an  action  against  him  for  false 
imprisonment,  and  then  if  it  were  determined  that  the 
charge  was  not  reasonable,  and  it  appeared  that  the  party 
had  made  an  offer  of  a  reasonable  sum,  the  detainer  would 
be  unlawful.  But,  where  is  the  law  that  says  a  man  shall 
detain  another  for  his  debt  without  process  of  law  ?  As  to 
alien  upon  the  goodSf  there  are  undoubtedly  cases  of  ex- 
ception to  the  general  law  in  favour  of  particular  claims ; 
and,  if  an  innkeeper  has  the  possession  of  the  goods,  and 
his  debt  is  not  paid,  he  has  a  right  to  detain  them  by 
virtue  of  that  possession :  but  1  do  not  agree  that  he 
has  any  right  to  take  a  parcel  or  other  property  out  of 
the  possession  of  the  guest.  If  the  guest  is  robbed  of 
goods  while  they  are  in  his  own  hands,  the  innkeeper 
is  not  liable.  It  appears  to  me,  therefore,  being  with- 
out any  authorities  on  the  subject,  that  the  plea  is  in 
principle  utterly  bad,  and  that  there  is  no  ground  for  the 
attempt  to  justify  an  assault,  under  the  pretence  of  de- 
taining a  man  for  a  debt  due  to  an  innkeeper.  It  is  also 
bad  under  the  pretence  of  justifying  the  stripping  the 
plaintiff's  coat  off  his  back,  and  thereby  inviting  a  breach 
of  the  peace,  and  making  an  assault  necessary  in  order  to 
exercise  the  right  to  the  lien  on  the  coat.     It  has  been 
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aaid  justly,  that,  in  the  case  of  a  distress,  where  the  tak*  Steh,  of  Pkat, 

ing  of  goods  as  a  pledge  for  the  debt  is  allowed,  the 

law  is  in  favour  of  personal  liberty,  and  where  goods  are 

in  the  actual  possession  and  use  of  the  debtor,  they  cannot 

be  distrained.     A  man's  clothes  cannot  be  taken  off  his 

back  in  execution  of  a  fieri  facias.     I  think,  therefore, 

that,  in  whatever  way  this  plea  is  looked  at,  it  is  bad. 

Parke,  B. — I  agree  in  opinion  with  my  Lord  Chief 
Baron,  that  this  is  a  bad  plea.  There  can  be  no  doubt 
that  an  innkeeper  has  by  law  a  lien  upon  the  goods  of 
his  guest,  and  that  is  upon  the  ground  that  he  is  bound 
to  receive  him,  and  must  have  some  means  given  him  by 
which  he  may  be  enabled  to  work  out  payment  of  his  debt. 
In  the  case  of  Thompson  v.  Lacff  {a),  it  was  not  doubt- 
ed that  the  same  principle  applied  to  the  case  of  a  tavern 
in  London.  It  is  admitted  that  this  plea  cannot  be  sup- 
ported, unless  it  is  made  out  to  the  fullest  extent  that  an 
innkeeper  has  a  lien  also  on  the  person  of  his  guest.  Now 
that  is  a  startling  proposition,  and  one  that  would  require 
a  great  weight  of  authority  to  support  it,  on  the  ground 
of  the  great  inconvenience  to  which  it  must  necessarily 
lead ;  for,  as  my  Lord  Chief  Baron  has  pointed  out,  it 
would  give  him  a  right  to  imprison  a  poor  guest  perpe- 
tually. I  should  therefore  certainly  not  assent  to  the  pro- 
position that  an  innkeper  has  any  such  right,  without  some 
authority  for  it.  Mr.  Humfrey^  it  is  true,  has  mentioned 
some  supposed  authority — the  dictum  of  a  single  judge  in 
Newton  v.  Trigg ;  but  that  authority  has  been  overruled 
by  the  Court  of  Queen's  Bench,  in  the  case  referred  to 
by  Mr.  Butt^  and  I  think  on  good  grounds.  But  there 
is,  at  all  events,  no  power  to  do  what  this  plea  justifies^ 
namely,  to  strip  the  guest  of  his  clothes ;  for,  if  there  be, 
then,  if  the  innkeeper  take  the  coat  off  his  back,  and  that 
prove  to  be  an  insufficient  pledge,  he  may  go  on  and  strip 

(.^3B.&Ald.283. 
VOL.  III.  S  M.  W. 
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Exciu  of  PUat,  bim  naked ;  and  that  would  apply  either  to  a  male  or  to  a 

1838«  rr  i^ 

female.  That  is  a  consequence  so  utterly  absurd,  that  it 
cannot  be  entertained  for  a  moment.  Wearing  apparel  on 
a  man's  person  (even  if  it  does  not  extend  to  goods  in  the 
possession  of  the  person)  cannot  be  taken  under  a  fieri 
facias  or  under  an  extent.  For  these  reasons,  it  seems  to 
me  that  this  plea  is  altogether  bad,  and  that  the  justifica- 
tion entirely  fails. 

BoLLAND,  B. — I  am  of  the  same  opinion.  I  have  al- 
ways understood  the  law  to  be,  that  the  clothes  on  the 
person  of  a  man,  and  in  his  possession  at  the  time,  are  not 
to  be  considered  as  goods  to  which  the  right  of  lien  can 
possibly  apply.  The  consequence  of  holdinc;  otherwise 
might  be  to  subject  parties  to  disgrace  and  duress,  in  or* 
der  to  compel  them  to  pay  a  trifling  debt,  which  after  all 
was  not  due,  and  which  the  innkeeper  had  no  pretence 
for  demanding. 


GuRNEY,  B.,  concurred. 


Judgment  for  the  plaintiflT. 


Radford  and  Others  9.  Smith.    ^ 

Declaration  in  ASSUMPSIT.  The  declaration  stated,  that,  before  the 
thl"  die'shlriff^'  making  of  the   promise   of   the  defendant  thereinafter 

had  f  eixed 
goods  of  ihe 

plaintiflBi  under  a  6.  fiu,  iMved  on  a  Judgment  upon  a  warrant  of  attorney,  which  was  executed 
by  the  plaintiffi  and  R.,  for  the  use  and  benefit  of  the  defendant,  and  to  S.,  as  his  trustee, 
and  as  a  security  for  monies  due  from  the  plaintiffk  and  R.  to  the  defendant;  that  the  floods  con- 
tinued in  the  hands  of  the  sheriff;  and  thereupon  it  was  agreed  between  the  plaintifft  and  the 
defendant,  that  the  plaintiffs  should  give  the  defendant  two  other  warrants  of  attorney,  one  for  the 
amount  due  on  the  judgment,  the  other  for  a  debt  due  from  R.  to  the  defendant,  and  that  the  de- 
fendant should  procure  the  goods  to  be  re-delivered  to  the  plaintiffs;  that  the  plaintiffs  did  ac- 
cordingly give  the  defendant  the  two  warrants  of  attorney,  but  the  defendant  did  not  then  or  within 
a  reasonable  time,  procure,  nor  has  he,  although  a  reasonable  time  has  eUnsed,  procured  the  goods 
to  be  re-delivered  to  the  plaintiffs.  Plea,  that  the  warrant  of  attorney  in  the  declaration  men- 
tioned to  have  been  executed  by  the  plaintiffs  and  R.,  was  not  given  for  the  use  and  benefii  of  the 
defendant,  or  to  S.  as  his  trustee : — Held  bad,  on  special  demurrer,  as  traversing  an  immaterial 
allegation. 

Heldt  also,  that  the  declaration  was  good  on  general  demurrer,  although  the  warrants  of  attor- 
ney were  not  set  out,  and  although  there  was  no  averment  of  a  request  to  the  defendant  to  cause 
the  goods  to  be  re-delivered. 
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mentioned,  the  sheriff  of  Middlesex  had   seized   divers  ^«*-  «/  -?*»«'» 

1838 
goods  and  chattels  of  the  plaintififs  of  great  value,  to  wit^ 

of  the  value  of  200/.,  under  and  by  virtue  of  a  certain  writ 
of  fieri  facias  theretofore  issued  out  of  the  Court  of 
Queen's  Bench^in  a  certain  suit  in  that  Courts  wherein  one 
Charles  Stoddart  was  plaintiff,  and  they  the  now  plaintiffs 
and  one  John  Hopkins  Radford  were  defendants,  and 
which  said  writ  of  fieri  facies  issued  upon  a  certain  judg- 
ment theretofore  signed  in  the  said  Court  of  Queen's 
Bench  under  and  by  virtue  of  a  certain  warrant  of  at- 
torney by  them,  the  now  plaintiffs,  and  the  said  J.  H. 
Radford,  theretofore,  to  wit,  on  the  20th  day  of  April, 
18S6,  given  and  executed,  whereby  the  now  plaintiffs 
and  the  said  J.  H.  Radford  authorized  the  said  judg- 
ment to  be  entered  up,  but  which  said  warrant  of 
attorney  was  then  given  and  executed  for  the  use  and 
benefit  of  the  now  defendant,  and  to  the  said  Charles 
Stoddart  as  trustee  for  the  now  defendant,  and  as  a  se- 
curity for  monies  at  the  time  and  on  the  occasion  of  such 
warrant  of  attorney  being  given  and  executed  as  afore- 
said, due  and  payable  from  the  now  plaintiffs  and  the  said 
J.  H.  Radford  to  the  now  defendant;  and  which  said  writ 
of  fieri  facias  was  directed  to  the  sheriff  of  Middlesex ; 
and  the  said  goods  and  chattels  from  thenceforth  down  to 
and  until  and  at  the  time  of  the  making  of  the  promise 
of  the  defendant,  continued  and  were  in  the  hands  and 
custody  of  the  said  sheriff  of  Middlesex,  under  and  by 
virtue  of  the  said  writ  of  fieri  facias;  and  thereupon 
afterwards,  to  wit,  on  the  29th  day  of  April,  1837,  it  was 
mutually  agreed  by  and  between  the  plaintiffs  and  the 
defendant  in  manner  following,  that  is  to  say^  that  they, 
the  plaintiffs,  should  give  to  the  defendant  two  several 
warrants  of  attorney,  the  one  for  the  sum  of  64/.  lis,, 
being  the  sum  due  and  recoverable  upon  the  judgment 
upon  and  under  which  the  said  writ  of  fieri  facias  was 
issued  as  aforesaid,  and  the  other  of  such  warrants  of 
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^«*- «/  'P^'^i  attoraey  for  the  sum  of  34/.  8*.,  being  a  sum  of  money 
^     which   the  said  J.  H.  Radford,  the   father  of  the  now 
Radford      plaintiffs,  was  then  liable  to  pay  to  the  deFendant,  and 
Skitb.        not  a  debt,  claim,  or  demand  against  them  the  plain- 
tiffs»  or  any  or  either  of  them :   and  that  the  defendant 
should  cause  and  procure  the  said  goods  and  chattels 
of  them,  the  plaintiffs,  to  be  re-delivered  and  given  up 
to   them.      The  declaration  then  alleged  that  the   two 
sums  of  64-/.  lis.  and  34/.  Ss.  far  exceeded  the  amount  to 
be  levied  under  the  fieri  facias ;  and,  afier  averring  mutual 
promises,  stated  that,  in  pursuance  of  the  said  agreement, 
the  plaintiffs  afterwards,  and  at  and  within  a  reasonable 
and  proper  time  in  that  behalf,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  &c.,  did  give  to  him,  the  de* 
fendant,  the  said  two  several  warrants  of  attorney  in  the 
agreement  mentioned  and   provided   for,  which  he,  the 
defendant,   then   took,   accepted,    and  received   of   and 
from  the  plaintiffs :  yet  the  defendant,  not  regarding  his 
said  promise,  did  not  nor  would,  then  or  at  or  within  a 
reasonable  and  proper  time  in  that  behalf,  although  such 
reasonable  and  proper  time  elapsed  before  the  commence* 
ment  of  this  suit,  or  at  any  other  time,  cause  or  procure 
the  said  goods  and  chattels  of  them  the  plaintiffs,  or  any 
of  them,  or  any  part  thereof,  to  be  delivered  or  given 
up  to   the   plaintiffs,  by  means  of  which   premises   the 
plaintiffs  have  wholly  lost  and  been  deprived  of  the  said 
goods  and  chattels,  and  every  of  them,  and  the  value 
thereof,  &c. 

Second  plea — That  the  warrant  of  attorney  in  the  de- 
claration mentioned,  and  therein  alleged  to  have  been 
given  and  executed  by  the  plaintiffs  and  the  said  J.  H* 
Radford,  was  not  given  and  executed  for  the  use  and  be- 
nefit of  the  defendant,  and  to  the  said  C.  Stoddart  as 
trustee  for  the  defendant,  in  manner  and  form,  &c* 

Special  demurrer,  on  the  ground  that  the  plea  put  in 
issue  a  matter  wholly  immaterial. 
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Cowling,  in  support  of  the  demurrer,  was  stopped  by  ^c*«  ofPUuM, 
the  Court ;  ParJce^  B,,  observing  that  it  was  altogctlier  ini-     ^..-..^^.-^^ 
material  on  whose  account  the  original  warrant  of  attorney      Radford 
was  given,  since  the  two  new  warrants  of  attorney  given       [Smith. 
in  lieu  of  it  would  constitute  a  good  consideration. 

Mansel,  contra. — The  defendant  would  have  a  benefit 
by  the  giving  of  the  first  warrant  of  attorney  to  a  third 
party  as  a  trustee  for  him.  IParke,  B. — Whether  that  be 
so  or  not,  it  is  only  a  history  of  the  transaction  ;  and  it  is 
unnecessarily  stated,  because  the  two  fresh  warrants  cf 
attorney  formed  a  good  consideration,  whether  the  former 
one  was  held  by  a  trustee  for  the  defendant  or  not]. 

There  are  several  objections  to  the  declaration.  First, 
that  it  does  not  set  out  the  warrants  of  attorney.  The 
plaintiff  ought  to  have  stated  the  legal  effect  of  the  instru- 
ments, so  as  to  shew  that  the  taking  of  them  would  be  a 
benefit  to  the  defendant.  Bolton  v.  Fenn  (a).  [Parte, 
B. — ^You  can  only  take  such  objections  as  would  be  fatal 
on  general  demurrer.  If  there  had  been  judgment  by  de- 
fault,  would  the  declaration  have  been  bad  on  this  ground 
in  arrest  of  judgment?]  Again,  the  declaration  does  not 
state  any  request  made  to  the  defendant  to  re-deliver  the 
goods.  Where  the  contract  is  merely  to  pay  money,  no 
request  need  be  alleged  ;  but,  where  it  is  to  do  some  other 
specific  act,  a  request  must  be  shewn,  before  an  action  can 
be  founded  on  the  default.  In  Bach  v.  Owen  (&),  where 
A.  and  B.  had  agreed  to  exchange  horses,  B.  giving  A.  a 
sum  of  money  to  bind  the  bargain,  it  was  held,  on  general 
demurrer,  that  a  declaration  in  assumpsit  by  A.  against  B., 
for  not  delivering  his  horse,  was  bad  for  want  of  a  specific 
allegation  of  a  demand  on  B.  for  it ;  and  that  the  general 
statement,  that  B.  did  not  deliver  it,  although  often  re- 
quested so  to  dOf  was   not  sufficient.      [Lord  Abinger, 

(a)  1  Lev.  257 ;  1  Siderf.  413.  (6)  5  T.  R.  409. 
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Sxch,  of  Pleoi,  C.  B. — There  the  plaintiff  was  not  entitled  to  the  horse 
until  he  offered  his  own^  and  demanded  the  other.  Where^ 
by  the  express  terms  of  the  contract,  a  request  must  pre-< 
cede  delivery y  or  where  that  is  to  be  implied  from  the 
nature  of  the  contract,  a  request  must  be  both  alleged  and 
proved ;  but  not  otherwise.]  In  that  case  the  contract 
stated  in  the  declaration  was  merely  to  deliver  the  horse, 
not  to  do  so  on  request;  yet  a  special  request  was  held 
necessary  to  be  shewn. 

Cowling. — As  to  the  first  objection,  that  the  warrants 
of  attorney  are  not  set  out,  it  was  sufficient  to  state  the 
contract  in  its  actual  words ;  the  Court  cannot  say  that  it 
is  without  meaning.  With  regard  to  the  other  objection, 
the  promise  of  the  defendant  is  to  ''  cause  and  procure  the 
goods  to  be  re-delivered,"  and  he  is  bound  to  do  it  within 
a  reasonable  time,  and  is  not  entitled  to  wait  until  he  be 
requested.  It  is  only  in  the  case  of  collateral  engagements, 
where  the  party  is  to  do  the  act  on  request,  that  an  alle- 
gation of  request  is  necessary.  The  case  of  Bach  v.  Owen 
is  imperfectly  reported ;  probably  the  contract  there  was 
to  deliver  on  request :  and  the  dictum  of  Buller,  J.,  that 
the  statement  **  although  often  requested,**  was  an  insuffi- 
cient allegation  of  the  request,  has  been  overruled  (a). 

Lord  Abinoer,  C.  B.— The  contract  in  Bach  v.  Owen 
was  most  probably  to  deliver  on  request.  As  to  the  first 
objection,  where  a  warrant  of  attorney  is  stated  to  have 
been  gtvenj  it  must  mean  a  warrant  of  attorney  of  some 
value. 

Parke,  B. — I  have  no  doubt  that,  upon  the  first  objec- 
tion,  the  declaration  is  not  bad  on  general  demurrer.  If 
you  look  at  the  contract,  there  can  be  no  doubt  what  the 

(a)  See  BowdeUi.  Parsons,  10  East,  364. 
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warrant  of  attorney  is ;  for,  the  contract  is,  that  the  plain- 
tiff should  give  the  defendant  warrants  of  attorney  for 
certain  specified  sums  of  money,  as  a  consideration  for  bis 
engagement  to  cause  the  goods  to  be  re-delivered.  It 
clearly  means  to  describe  a  warrant  of  attorney  to  enter 
up  judgment.  But,  suppose  that  does  not  necessarily  ap- 
pear»  if  the  warrant  of  attorney  be  for  a  sum  of  money,  it 
must  be  for  the  payment  o/*a  sum  of  money,  and  so  con- 
stitutes a  sufficient  consideration.  As  to  the  objection  to 
the  want  of  a  request,  the  contract  of  the  defendant  is 
absolutely  to  re-deliver,  and  no  request  was  required. 
The  case  of  Bach  v.  Owen  is  imperfectly  reported ;  the 
contract  must  have  been  to  deliver  on  request,  otherwise 
BuUerf  J.,  would  not  have  taken  the  point. 
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Etch,  of  Pleat, 
1838. 


Radford 

V. 

Smith. 


BoLLAND,  B.,  concurred. 


Judgment  for  the  plaintiff. 


Hall  v,  Franklin. 

X  HIS  was  an  action  of  assumpsit  brought  by  the  plain-  To  an  action  of 
tiff,  one  of  the  public  officers  of  the  Northern  and  Cen-  fhrindorwe^ 
tral  Bank  of  England,  against  the  defendant,  to  recover  S^i^jVfabiu 
the  sum  of  G06/.  10^.,  the  amount  of  a  bill  of  exchange  of  exchange, 

^      the  defendant 

drawn  by  the  defendant  on  Messrs.  J.  and  P.  Duncan,  pleaded  that 
payable  to  the  order  of  the  defendant  four  months  after  madeaod'in- 
date,  and  by  him  indorsed  to  the  Northern  and  Central  ^^  'orthi^* 

Bank.  'tat.  57  Geo.  3, 

Plea,  that  the  bill  of  exchange  in  the  declaration  men-  restraint  spiri- 
tioned  was  made  by  him,  the  defendant,  and  indorsed  and  from'^g^oc- 
delivered  to  the  plaintifif,  and  the  promise  in  the  declara-  copied  in  any 

*  '^  trade  or  deahng; 

that  the  plain- 
tiffi  were  a  banking  company,  of  which  certain  spiritual  persons  holding  benefices  were  partnen 
and  members;  that  the  trade  or  business  of  a  banker  was  carried  on  by  the  said  co-partnership  for 
gains  and  profits  as  well  of  those  itpiritual  persons  as  others,  contrary  to  the  form  of  the  statute; 
whereby  the  indorsement  and  the  promise  in  the  declaration  mentioned  were  void  in  law: — Held, 
on  demurrer,  that  the  plea  was  good,  and  that  the  trade  of  a  banker  was  within  the  meaning  of 
the  sutute. 
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E9ch.of  Pleat,  tion  mentioned  was  made  by  the  defendant,  after  the  pass- 
-*  ing  of  the  statute  intituled  "  An  act  to  consolidate  and 
Hall  amend  the  laws  relating  to  spiritual  persons  holding  of 
Franklin,  farms,  and  for  enforcing  the  residence  of  spiritual  persons 
on  their  benefices,  and  for  the  support  and  maintenance 
of  stipendiary  curates  in  England ;"  and  the  defendant  fur- 
ther saith,  that,  before  and  at  the  several  times  of  the  mak- 
ing of  the  said  bill,  and  indorsing  and  delivering  the  same  to 
the  said  copartnership,  and  making  the  promise  in  the  de- 
claration mentioned,  and  thenceforth  continually  hitherto, 
certain  spiritual  persons,  each  of  whom  then  and  during 
all  and  every  of  the  times  aforesaid,  had  and  held  and  stili 
has  and  holds  a  certain  benefice  in  England,  within  the 
true  intent  and  meaning  of  the  said  last-mentioned  statute 
(that  is  to  say),  one  Richard  Basnett  and  one  Rowland 
Blaney,  were  and  are  partners,  and  each  of  them  was  and 
is  a  partner  concerned  and  engaged  in,  and  members  and 
a  member  of,  the  said  copartnership  or  banking  company 
in  the  declaration  mentioned;  and  the  defendant  fur- 
ther says  that  the  trade  or  business  of  a  banker  so  car- 
ried on  by  the  said  copartnership  in  the  declaration  men- 
tioned, under  the  provisions  of  the  statute  therein  men- 
tioned, before  and  at  the  several  times  of  the  making  of 
the  said  bill  by  the  defendant,  and  of  the  indorsing  and 
delivering  of  the  same  to  the  said  copartnership,  and  of 
the  making  of  the  said  promise  in  tiie  declaration  men- 
tioned, was  and  from  thenceforth  hitherto  hath  been  and 
still  is  so  carried  on  by  the  said  copartnership,  for  the  gain 
and  profit  as  well  of  the  said  Richard  Basnett  and  Row- 
land Blaney,  so  respectively  being  such  spiritual  persons  as 
aforesaid,  as  of  the  several  other  persons  being  members 
thereof,  contrary  to  the  form  of  the  statute  in  that  behalf; 
and  the  defendant  further  saith,  that  the  said  indorsement 
and  delivery  of  the  said  bill  by  the  defendant  to  the  said 
copartnership,  as  in  the  said  declaration  mentioned,  were 
and  are  a  contract  made  by  the  defendant  with  the  said 
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copartnership  so  including  and  comprehending  the  said  ^Jfch,  of  Pleat, 
Richard  Basnett  and  the  said  Rowland  Biayney,  so  res* 
pectively  being  such  spiritual  persons  as  aforesaid,  in  the 
way  of  their  said  trade  or  business  of  a  banker,  for  the 
gain  and  profit  of  the  said  copartnership,  so  including 
and  comprehending  the  said  Richard  Basnett  and  the 
said  Rowland  Blaney,  so  respectively  being  such  spiritual 
persons  as  aforesaid,  and  for  the  gain  and  profit  as  well 
of  the  said  Richard  Basnelt  and  Rowland  Blaney,  so  re* 
spectively  being  such  spiritual  persons  as  aforesaid,  as  of 
the  several  other  persons  being  members  thereof,  and  not 
otherwise,  and  were  and  are  made  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided ;  and  that 
the  said  promise  of  the  defendant  in  the  declaration  men- 
tioned, was  made  by  him  with  the  said  copartnership,  so 
including  and  comprehending  the  said  Richard  Basnett 
and  the  said  Rowland  Blaney,  so  respectively  being  such 
spiritual  persons  as  aforesaid,  in  the  way  of  their  said 
trade  or  business  of  a  banker,  for  the  gain  and  profit  of 
the  said  copartnership,  so  including  and  comprehending 
the  said  Richard  Basnett  and  Rowland  Blaney,  so  respec- 
tively being  such  spiritual  persons  as  aforesaid,  and  for 
the  gain  and  profit  as  well  of  the  said  Richard  Basnett 
and  Rowland  Blaney,  so  respectively  being  such  spiritual 
persons  as  aforesaid,  as  of  the  several  other  persons  being 
members  thereof,  and  not  otherwise,  and  was  and  is  made 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided ;  whereby,  and  by  force  of  the  statute  in  such 
case  made  ami  provided,  the  said  indorsement  of  the  said 
bill,  and  the  said  promise  of  the  defendant  in  the  decla- 
ration mentioned,  were  and  are  void  in  law.  Verifica- 
tion. 

Special  demurrer,  and  joinder  in  demurrer. 

The  points  stated  for  argument,  on  the  part  of  the  plain* 
tiff,  were  as  follows : — 

That  the  statutory  enactment  of  the  57  Geo.  3,  c.  99, 
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Sxeh,  4  Fieat,  g.  3»  Qpon  which  the  plea  is  founded,  is  not  applicable  to 
the  case  of  a  clergyman  holding  a  share  or  shares  in  a  bank- 
ing company  established  under  the  7th  Geo.  4,  c.  46,  and 
that  the  contracts  of  such  banking  company  in  their  busi- 
ness of  bankers,  though  a  clergyman  is  a  member  of  it,  are 
not  therefore  Toid. 

That  the  business  of  a  banker  is  not  within  the  57  Oeo. 
3,  c.  139,  s.  3. 

That  the  matters  of  the  plea  afford  no  defence  to  the 
action. 

That  the  plea  should  have  stated,  with  particular  cer- 
tainty, the  nature  and  description  of  the  benefices  held  by 
the  spiritual  persons  therein  named,  and  where  they  are, 
and  what  spiritual  offices  they  hold. 

That  the  contract  or  bargain  raised  by  the  indorsement 
of  a  bill  cannot  necessarily  be  taken  as  a  contract  or 
bargain  within  the  57  Geo.  3,  c.  99,  s.  3. 

That  the  plea  should  have  set  forth  the  contract  or 
bargain  or  circumstances  under  which  the  indorsement  was 
made,  and  for  what  value  or  consideration. 

That  the  plea  should  have  shewn  the  nature  of  the  gain 
or  profit  bargained  or  contracted  for  to  be  made  by  the 
banking  company  on  the  indorsement. 

The  points  of  argument  on  the  part  of  the  defendant 
were : — 

That  a  banking  business  is  a  trade,  and  is  repeatedly 
treated  as  such  in  the  statute  under  which  the  plaintiff 
sues.  That  such  a  trade  is  within  the  meaning  of  the 
57  Geo.  3,  c.  99.  That  the  co-partnership  in  the  decla- 
ration mentioned  is  carried  on  in  violation  of  that  act. 
That  it  is  obviously  carried  on  for  profit,  under  the  pro- 
visions of  the  act  in  the  declaration  mentioned.  And  the 
indorsement  of  a  bill  constitutes  a  contract,  and  is  a  con- 
tract within  the  meaning  of  the  said  Srd  sect,  of  57  Geo.  3, 
C.99. 

That  the  bill  being  indorsed  to  the  copartnersliipin  the 
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way  of  their  trade  of  a  banker,  it  is  to  be  presumed  that  it  &c».^P/««, 
was  so  indor.^ed  for  their  gain  and  profit,  but  tiie  plea  avers 
that  it  was  indorsed  for  their  gain  and  profit  as  bankers. 

That  the  plea  is  well  pleaded  in  form  as  well  as  sub- 
stance ;  that  it  follows  the  language  of  the  3rd  section  of 
the  57  Oeo.  S,  c.  99,  and  is  sufficiently  explicit* 

The  case  was  argued  in  Michaelmas  Term  last  by 

Sir  W.  W.  Folletif  in  support  of  the  demurrer. — This 
is  a  most  important  question:  it  is  whether  the  statute 
57  Geo.  8,  c.  99,  makes  void  all  contracts  entered  into 
by  bankers  where  any  one  of  the  firm  is  a  spiritual  per- 
son ;  and  whether,  if  so,  the  consequence  would  not 
also  follow  that  contracts  could  not  be  enforced  against 
such  a  firm ;  and  not  only  against  the  spiritual  person 
himself,  but  against  all  the  partners  of  the  firm,  and  all 
persons  who  may  deal  with  them.  If  the  legislature  had 
clearly  said  so,  the  Court  would  no  doubt  decide  accord- 
ingly ;  but  they  will  not  so  decide  upon  a  strained  con- 
struction of  the  act  of  parliament.  It  is  impossible  to  say 
here  that  the  legislature  clearly  meant  such  a  case  as  the 
present  to  come  within  the  act ;  the  inference  to  be  drawn 
firom  the  language  of  the  act  is  necessarily  the  other 
way.  There  has  been  no  previous  decision  on  this  statute ; 
the  case,  therefore,  will  turn  entirely  on*  the  construction 
to  be  given  to  the  words  of  the  act  of  parliament.  The  3rd 
section  enacts,  **  That  no  spiritual  person  having  or  hold- 
ing any  dignity,  prebend,  canonry,  benefice,  stipendiary 
curacy,  or  lectureship,  shall,  by  himself,  or  by  any  other 
for  him  or  to  his  use,  engage  in  or  carry  on  any  trade  or 
dealing  for  gain  or  profit,  or  deal  in  any  goods,  wares,  or 
merchandize,  by  buying  and  selling  for  lucre,  gain,  or 
profit,  in  any  market,  fair,  or  other  place.*'  If  the  .•-tatute 
had  stopped  there,  it  would  be  clear  that  the  legislature 
meant  only  dealing  by  buying  and  selling  ;  but  it  goes  on 
to  provide  a  penalty,  which  penalty  extends  to  all  that  is 
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Bteh.  of  Piettt,  before  prohibited,  "  upon  pain  of  forfeiting  the  value  of 
the  goods,  wares,  and  merchandizes,  by  him  or  by  any  to 
his  use  bargained  and  bought  to  sell  again^  contrary  to 
the  provisions  of  this  act ;"  it  then  goes  on — **  and  that 
every  bargain  and  contract  so  made  by  him,  or  by  any  to 
his  use,  in  any  such  trade  or  dealing "  (using  the  same 
words  as  before)  *'  contrary  to  this  act  shall  be  utterly  void 
and  of  none  effect;  and  the  one-half  ofevery  such  forfeiture 
shall  go  to  his  Majesty,  and  the  other  half  to  him  that 
will  sue  for  the  same."  Now,  what  is  the  meaning  of  that 
section  ?  It  prohibits  spiritual  persons  from  buying  and 
selling  goods,  and  imposes  a  penalty  on  them  for  so  doing, 
and  that  penalty  is  the  value  of  the  goods  bought  for 
sale.  The  penalty  can  only  attach  on  the  goods  bought 
and  sold,  or  purchased  for  the  purpose  of  sale ;  and  in 
all  penal  acts  it  is  held  that  the  penalty  and  the  pro- 
hibition are  co-extensive.  But  it  may  be  argued  that 
the  act  extends  to  other  cases  than  those  of  mere  buy- 
ing and  selling,  by  reference  to  the  language  of  the  4th 
section;  but  that  in  truth  restrains  the  operation  of  the 
former  section.  It  enacts, — ''  That  nothing  in  this  act 
contained  in  relation  to  being  engaged  in  trade  or  dealing, 
or  buying  or  selling,  shall  extend  or  be  construed  to  extend 
to,  or  to  subject  to  any  penalty  or  forfeiture,  any  spiritual 
person  for  keeping  a  school  or  seminary,  or  acting  as  a 
schoolmaster  or  tutor  or  instructor,  or  being  in  any  man- 
ner concerned  or  engaged  in  giving  instruction  or  educa- 
tion for  profit  or  reward,  or  for  buying  or  selling,  or  doing 
any  other  act,  matter  or  thing,  in  the  conduct  of  or  carry- 
ing on,  or  in  relation  to  the  management  of  any  such 
school,  seminary  or  employment  ^  or  to  any  spiritual  per- 
son whatever,  for  the  buying  of  any  goods,  wares,  or  mer- 
chandizes, or  articles  or  things  of  any  description,  which 
shall  without  fraud  or  covin  be  bought  to  the  intent  and 
purpose,  at  the  buying  thereof,  to  be  used  and  employed 
by  the  spiritual  person  buying  the  samCi  for  his  family  or 
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in  his  household,  and  after  the  buying  of  any  such  goods,  Sxek.  of  Pka$, 
wares,  or  merchandizes,  or  articles  or  things,  the  selling 
the  same  again,  or  any  parts  thereof,  which  such  person 
may  not  want  or  choose  to  keep,  although  the  same  shall 
be  sold  at  an  advanced  price  beyond  that  which  may  have 
been  given  for  the  same;  or  for  any  buying  or  selling 
again  for  any  lucre,  gain,  or  profit,  of  any  manner  of  cattle 
or  corn,  or  other  matters  or  things  whatever,  necessary, 
proper,  or  convenient  to  be  bought,  sold,  kept,  or  main* 
tained  by  any  spiritual  person,  or  any  other  person  for 
him,  or  to  his  use,  for  the  occupation,  manuring,  improv- 
ing, pasturage,  or  profit  of  any  glebe,  demesne,  farms^ 
lands,  tenements,  or  hereditaments,  which  may  be  lawfully 
held  and  occupied,  possessed  or  enjoyed,  by  such  spiritual 
person, or  any  other  for  him  or  to  his  use :  provided  always, 
that  nothing  herein  contained  shall  extend  or  be  con* 
strued  to  extend  to  authorize  any  such  spiritual  person 
to  sell  any  cattle  or  corn,  or  other  matters  or  things  as 
aforesaid,  in  person,  in  any  market,  fair,  or  place  of  pub- 
lic sale."  It  cannot  be  contended  that  the  mere  act  of 
giving  instruction  would  be  within  the  meaning  of  the 
preceding  section,  or  that  the  mere  profession  of  a  school- 
master was  intended  to  be  excepted :  the  intention  was  to 
protect  the  buying  and  selling  which  was  incident  to  such 
an  occupation ;  and  to  prevent  such  a  buying  and  selling 
as  constituted  a  trading  within  the  bankrupt  laws.  Again, 
the  words  of  the  4th  section  are,  that  nothing  in  this  act 
contained  in  relation  to  being  engaged  in  trade  or  dealing, 
or  buying  or  selling,  shall  **  sub;eci  to  any  penalty  or  for' 
feiture  any  spiritual  person,**  %c.  By  the  former  section,  a 
penalty  or  forfeiture  is  only  to  attach  on  the  goods  bought 
to  sell  again.  [Alderson,  B. — ^The  preamble  of  the  act 
speaks  of  consolidating  into  one  act  the  laws  relating  to 
spiritual  persons  holding  of  farms,  and  to  buying  and 
selling,  and  for  enforcing  of  residence  and  maintenance 
of  stipendiary  curates.]— The  4th  section  also  excepts 
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Exeh.  9/  PUatt  from  the  operation  of  the  act  the  selling  again^  though  at 
an  advanced  pricci  any  goods  which  such  spiritual  person 
may  not  want  or  choose  to  keep.  These  two  sections, 
and  the  preamble,  clearly  shew  that  the  statute  meant  the 
prohibition  to  extend  to  buying  and  selling  only.  But, 
look  at  the  inconvenience  which  a  contrary  determination 
would  cause!  This  is  a  bill  of  exchange  which  came  in 
the  course  of  negotiation  into  the  hands  of  this  banking 
company.  If  the  indorsement  to  the  company  is  a  con- 
tract within  the  meaning  of  the  3rd  section,  it  would  be 
rendered  utterly  void.  Then,  what  would  be  the  conse- 
quence  of  their  indorsing  the  bill  oyer  (o  a  third  party 
for  a  valuable  consideration  ?  Would  the  defendant  be 
liable  to  such  subsequent  indorsee?  The  defendant 
might  still  deny  his  liability,  from  the  fact  of  the  bill 
haying  passed  through  the  hands  of  the  company.  This 
is  a  highly  penal  act,  and  the  Court  will  not  strain  it  be- 
yond the  clear  words.  [^Alderson,  B. — Is  this  more  than 
a  consolidation  of  the  old  statutes,  21  Hen.  8,  c.  13,  and 
the  other  acts?] 

Maule,  contrd. — This  stsrtute  has  been  said  to  be  a  con- 
solidation of  the  old  acts.  [Alderson^  B. — The  preamble 
recites  it  to  be  so.]  If  the  statute  21  Hen.  8,  cap.  13,  is 
looked  to,  it  will  be  found  that  this  new  statute  is  not  a 
mere  consolidation  of  it ;  for,  the  provisions  of  the  old  sta- 
tute are  very  different,  and  the  later  act  is  not  a  mere 
adoption  of  them.  The  5th  section  of  the  31  Hen.  8,  c.  13, 
enacts,  **  that  no  spiritual  person  or  persons,  secular  or 
regular^  of  what  estate  or  degree  soever  they  be,  shall 
from  henceforth,  by  himself,  nor  by  any  other  for  him 
nor  to  his  use,  bargain  and  buy  to  sell  again  for  any  lucre, 
gain,  or  profit,  in  any  markets,  fairs,  or  other  places,  any 
manner  of  cattle,  corn,  lead,  tin,  hides,  leather,  tallow, 
fish,  wool,  wood,  or  any  manner  of  victual  or  merchandize, 
what  kind  soever  they  be  of,  upon  pain  to  forfeit  treble 
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the  value  of  every  thing  by  them  or  by  any  to  their  ^'^\^^^^' 
use  bargained  and  bought  to  sell  again,  contrary  to  this 
present  act ;  and  that  every  such  bargain  and  contract, 
hereafter  to  be  made  by  them  or  by  any  to  their  use,  con* 
trary  to  this  act,  shall  be  utterly  void  and  of  none  effect." 
The  provisions  of  the  two  acts  are  very  different.    By  the 
Ist  section  of  the  former  statute,  every  spiritual  person, 
secular  or  regular,  is  prohibited  from  one  kind  of  trading; 
namely,  taking  lands  to  farm.    At  the  time  when  the  act 
S7  Geo.  S,  c.  99,  passed,  trade  was  very  differently  cir« 
cumstanced  to  what  it  was  when  the  former  act  passed. 
It  was  not  confined  to  dealing  in  cattle,  corn,  lead,  tin,  &c. 
but  extended  to  transactions  in  bills  of  exchange,  securi* 
ties,  stocks,  and  many  others  than  those  enumerated  in 
the  former  statute.     The  act  of  Geo.  3  is  more  restricted 
in  one  sense ;  it  is  not  that  no  spiritual  person,  but  that  no 
beneJiced^peTBon,  shall  be  engaged  in  any  trade  or  dealing. 
But  it  is  also  more  extensive  in  its  operation  ;  the  prohi- 
bition to  carry  on  trade  generally  is  not  in  the  statute  of 
Henry  8. ;  it  is  introduced  for  the  first  time  into  the 
later  statute,  and  the  legislature  have  there  studiously  in- 
troduced words  large  enough  to  comprehend  every  kind 
of  trading  or  dealing ;  the  words  are,  *'  shall  not  engage 
in  or  carry  on  any  trade  or  dealing.**     The  act  is  not  to 
be  dealt  with  as  a  penal  act ;  the  defendant  is  not  seeking 
here  to  enforce  a  penalty.     The  act  is  a  highly  remedial 
one,  intended  to  improve  the  morals  of  the  people,  and  full 
effect  ought  to  be  given  to  it.    The  construction  now  con- 
tended for  is  in  accordance  with  the  literal  reading  of  the 
words,  *' shall  not  engage  in  or  carry  on  any  trade  or  deal- 
ing,*' which  is  a  direct  prohibition ;  and  if  the  act  prohi- 
bits  the  trading,  the  contract  would  be  void  at  common 
law,  and  the  spiritual  person  engaged  in  it  could  bring  no 
action.  But,  in  addition,  there  is  here  an  express  provision 
that  the  contract  shall  be  void.  [Alderson^  B. — The  words 
are,  **  every  contract  go  made  by  him  in  any  such  trade 
or  dealing"  shall  be  void.     The  word  such  would  be  use- 
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Bxeh.  qf  Pleat,  less  unless  it  was  intended  to  have  reference  to  what  had 
]838> 

gone  before.]  Every  contract,  means  every  such  contract^ 

and  means  to  include  every  contract  included  in  both  the 
statutes.  The  term  contract,  eo  nomine,  had  not  been 
mentioned  before  in  the  57  Geo.  S,  but  it  was  in  the  old 
statute.  Relative  terms  were  not  used  in  very  old.  law. 
The  words,  "  such,"  or  **  so,"  are  to  be  taken  to  refer 
to  the  sense  or  substance  of  that  which  has  gone  before^ 
and  not  to  the  precise  expression.  According  to  the 
construction  contended  for  on  the  other  side,  a  dean  or 
archdeacon,  or  other  beneficed  person,  might  become  a 
member  of  and  engaged  in  the  dealings  of  the  Stock  Ex- 
change, or  a  member  of  Lloyd's,  and  contract  for  policies 
of  insurance,  or  might  be  of  any  trade  which  does  not  in- 
clude the  buying  to  sell  again.  Of  all  trades,  these  would 
be  the  most  improper  for  a  spiritual  person  to  be  allowed 
to  be  engaged  in.  [Parke^  B. — Would  it  make  any  differ- 
ence whether  this  were  a  joint  stock  bank,  or  a  bank 
with  only  two  or  three  persons  engaged  in  it?  What 
would  be  the  consequence  of  a  spiritual  person  being 
made  executor  to  a  member  of  a  regular  trading  partner- 
ship ?]  His  acting  as  executor  would  not  be  a  trading  or 
dealing  within  the  meaning  of  the  act.  [Parie,  B. — It 
would,  if  he  continued  to  carry  on  the  trade  as  executor.] 
Undoubtedly :  but  if,  without  having  the  animus  or  inten- 
tion of  carrying  on  the  trade,  the  spiritual  person  did  not 
concern  himself  in  the  business  any  more  than  was  neces- 
sary in  his  character  of  executor,  in  order  to  realize  the 
assets,  he  would  not  be  within  the  statute.  The  words  in 
the  4th  section,  that  nothing  in  this  act  contained  in  rela- 
tion to  being  engaged  in  *^  trade  or  dealing,"  or  ''  buying 
or  selling,"  shew  that  two  different  things  are  intended, 
and  that  a  trading  otherwise  than  by  buying  and  selling 
was  contemplated  by  the  act.  The  words  of  the  sta- 
tute are  sufficient  to  prohibit  any  kind  of  trade  or  dealing 
for  gain  or  profit,  and  in  its  very  terms  it  includes  this 
case. 
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Sir  JV.  W.  FolletU  in  reply.— The  decision  of  this  case  ^ch,  of  fuom. 
must  turn  on  the  construction  of  the  words  of  the  act ;  and  k^^^.^^^..^ 
the  object  and  intention  of  the  legislature  is  to  be  collected  Hail 
from  the  language  of  it.  The  preamble  states  the  object  Franklin. 
of  the  act  to  be  (o  explain  the  provisions  of  the  former  acts, 
and  to  make  other  provisions,  and  ''  that  the  several  laws 
relating  to  spiritual  persons  holding  of  farms,  and  to  buy- 
ing and  selling,  and  for  enforcing  of  residence  and  the 
maintenance  of  stipendiary  curates,  shall  be  consolidated 
in  one  act."  That  being  the  object  of  the  act,  let  us  look 
to  its  provisions.  It  says,  '^  that  every  bargain  and  con- 
tract so  made  by  him,"  shall  be  void; — which  refers  to  the 
words  in  the  former  part  of  the  section,  i.  e.  to  contracts 
for  buying  goods  to  sell  again.  No  contract  would  be 
made  void,  except  a  contract  for  buying  or  selling.  The 
object  of  the  enactment  was  to  prevent  the  property  in 
any  goods  passing  to  any  clergyman,  where  they  were 
bought  to  sell  again.  It  has  been  said  that  the  late  act 
was  rather  restricted,  as  it  applies  only  to  beneficed  clergy ; 
but  the  object  of  the  legislature  was  to  embrace  all  per- 
sons really  exercising  the  duties  of  clergymen.  The  ob- 
jects of  both  acts  are  the  same  in  this  respect.  The  word 
contract,  in  the  statute  of  Henry  the  8th,  clearly  means  a 
contract  by  buying  and  selling.  But  those  in  the  57  Geo.  S 
are  more  precise, — that  no  spiritual  person  shall  "  engage 
in  any  trade  or  dealing  for  gain  or  profit,  or  deal  in  any 
goods,  wares,  or  merchandizes,  by  buying  and  selling  for 
lucre,  gain,  or  profit,  in  any  fair,  market,  or  other  place." 
The  words  "  buying  and  selling,''  override  the  whole.  [JU 
derson,  B. — According  to  that,  the  words  "  fair  or  market," 
would  override  the  whole.  Parke,  B. — And  according 
to  that  construction,  there  would  be  a  repetition  of  the 
words  **  gain  or  profit."]  Then  comes  the  clause  as  to 
making  void  the  contract,  ''  and  that  every  bargain  so 
made  by  him,  &c.,  in  any  such  trade  or  dealing,  contrary 
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^'**iq4r^^'  to  this  act,  shall  be  utterly  void  and  of  none  efTect;  and 

s.,.,^,^,,^.^     the  one-half  of  every  such  forfeiture  shall  go  to  bis  Ma- 

Hall        jesty,  and  the  other  half  to  him  that  will  sue  for  the  same.*' 

Fbanklin.      So  that  the  contract  is  to  be  null  and  void  in  cases  where 

there  is  a  forfeiture  of  the  goods.     Whether  the  statute  is 

penal  or  remedial,  the  Court  will  never  come  to  such  a 

conclusion  as  they  are  asked  to  do  in  this  case,  unless  the 

legislature  has  clearly  expressed  an  intention  that  the  pro* 

hibition  should  be  so  extensive.     If  the  words,  *'  trading 

or  dealing,"  are  to  be  taken  to  mean  every  possible  mode 

of  trading,  then  the  words  *^  by  buying  or  selling"  would 

be  totally  useless. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B. — This  is  an  action  brought  against 
the  defendant  as  drawer  and  indorser  of  a  bill  of  ex- 
change, by  George  Hall,  as  one  of  the  public  officers  of 
certain  persons  united  in  copartnership  for  the  purpose 
of  carrying  on  business  as  bankers  in  Manchester  and 
elsewhere,  by  the  name  and  description  of  the  Northern 
and  Central  Bank  of  England,  under  and  by  virtue  and 
according  to  the  form  and  effect  of  the  statute  7  Geo.  4, 
'*for  the  better  regulating  copartnerships  of  certain 
bankers  in  England." 

The  defendant  pleads,  that  the  bill  of  exchange  was 
made  and  indorsed  and  delivered  to  the  plaintiff,  and  the 
promise  in  the  declaration  mentioned  was  made  by  the 
defendant,  after  the  passing  of  the  statute  intituled  *'  An 
act  to  consolidate  and  amend  the  laws  relating  to  spiritual 
persons  holding  of  farms,  and  for  enforcing  the  residence 
of  spiritual  persons  on  their  benefices,  and  for  the  support 
and  maintenance  of  stipendiary  curates  in  England;*' 
that  two  persons  of  the  names  of  Richard  Basnett  and 
Rowland  Blaney  were  spiritual  persons,  and  were  partners 
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concerned  in  the  carrying  on  of  the  said  copartnership  or  EteK  rfPhoM, 
banking  company;  that  the  said  trade  is  carried  on  as 
well  for  the  gain  and  profit  of  the  said  two  spiritual 
persons  as  of  the  several  other  persons  concerned ;  that 
the  indorsement  and  delivery  of  the  bill  by  the  defendant 
to  the  said  copartnership  were  and  are  a  contract  made  by 
the  defendant  with  the  said  copartnership,  so  including 
and  comprehending  these  two  spiritual  persons,  in  the  way 
of  their  trade  or  business  of  a  banker,  as  well  for  their 
gain  and  profit  as  for  the  gain  and  profit  of  the  several 
other  persons  members  thereof, — and  the  same  with  re- 
spect to  the  promise^-— contrary  to  the  form  of  the  statute. 

To  this  plea  the  plaintiff  has  demurred.  There  are 
grounds  of  special  demurrer  suggested;  but,  as  our  atten* 
tion  has  not  been  called  to  these  in  argument,  and  as  the 
Court  IS  not  altogether  agreed  upon  the  objections  so 
raised,  we  are  not  prepared  to  give  any  judgment  upon 
them  until  further  argument :  but,  as  we  have  been  pressed 
several  times  for  our  opinion  upon  the  point  which  has 
been  argued,  and  which  is  said  to  be  of  great  and  imme- 
diate importance,  and  as  we  entertain  no  doubt  on  that 
point,  we  think  it  right  not  further  to  postpone  our  judg- 
ment upon  that  which  is  the  principal  ground  of  the  de- 
murrer, namely,  that  the  trade  or  business  of  a  banker  is 
within  the  intent  and  meaning  of  this  statute. 

The  question  arises  upon  the  construction  to  be  given 
to  the  statute  57  Geo.  3,  c.  39,  s.  3,  which  enacts  that  no 
spiritual  person  shall  by  himself,  or  by  any  other  for  him- 
self or  to  his  use,  engage  in  or  carry  on  any  trade  or  deal- 
ing for  gain  or  profit,  or  deal  in  any  goods,  wares,  or 
merchandizes,  by  buying  and  selling  for  lucre,  gain,  or 
profit,  in  any  market,  fair,  or  other  place,  upon  pain  of 
forfeiting  the  value  of  such  goods,  wares,  and  merchan- 
dizes, by  him  or  by  any  to  his  use  bargained  and  bought 
to  sell  again  contrary  to  the  provisions  of  this  act :  and 
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^^^^iXJ"^^*  that  every  bargain  and  contract  so  made  by  him  or  by  any 
to  his  use,  in  any  such  trade  or  deah'ng  contrary  to  this 
act|  shall  be  utterly  void  and  of  none  ejBTect. 

The  defendant  contends,  that  the  contract  is  made  void 
by  the  act  of  Parliament,  inasmuch  as  spiritual  persons  are 
forbidden  to  trade,  and  the  act  has  made  void  all  bargains 
and  contracts  made  by  them  in  any  such  trade  or  dealing; 
that,  whether  the  copartnership  consists  of  many  or  few 
members,  makes  no  difference ;  that  these  two  spiritual 
persons  are  equally  interested  with  the  others;  and  that,  if 
this  action  can  be  maintained,  so  it  might  even  if  these  two 
spiritual  persons  were  the  only  partners  in  the  concern. 

And  this  was  hardly  contested  by  the  counsel  for  the 
plaintiff.  But  he  contended  that  banking  is  not  a  trade 
or  business  in  the  contemplation  of  the  act  of  Parliament ; 
that  the  statute  of  57  Geo.  3  was  intended  to  consolidate 
the  laws  respecting  spiritual  persons,  not  to  enlarge  them; 
and  that  this  3rd  section  was  intended  to  re-enact  the 
5th  and  6th  sections  of  the  statute  of  21  Hen.  8,  c.  13, 
'*  That  no  spiritual  person  or  persons,  secular  or  regular, 
of  what  estate  or  degree  soever  they  be,  shall  from  hence- 
forth  by  himself,  nor  by  any  other  for  him  nor  to  his  use, 
bargain  and  buy  to  sell  again  for  any  lucre,  gain,  or  profit, 
in  any  markets,  fairs,  or  other  places,  any  manner  of  cat- 
tle, corn,  lead,  tin,  hides,  leather,  tallow,  fish,  wool,  wood, 
or  any  manner  of  victual  or  merchandize,  what  kind 
soever  they  be  of,  upon  pain  to  forfeit  treble  the  value  of 
every  thing  by  them,  or  by  any  to  their  use,  bargained 
and  bought  to  sell  again  contrary  to  this  present  act ;  and 
that  every  such  bargain  and  contract  hereafter  to  be  made 
by  them,  or  by  any  to  their  use,  contrary  to  this  act,  shall 
be  utterly  void." 

The  first  observation  to  be  made  upon  this  argument  is, 
that  the  statute  professes  to  do  more  than  consoHdate  the 
former  laws ;  it  is  an  act  to  consolidate  and  to  amend. 
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The  second  is,  that  the   preamble  recites   that  doubts  fmik.  nf  Pkas, 
have  arisen  upon  the  construction  of  some  of  the  said  sta-     ^    *o38.  ^ 
tutes,  and  it  is  therefore  necessary  tliat  such  provisions  of        hall 
the  said  acts  should  be  explained,  and  other  provisions     puj^^klin. 
made^  and  that  the  several  laws  relating  to  spiritual  per- 
sons holding  of  farms,  and  to  buying  and  selling,  and  for 
enforcing  the  residence  and  the  maintenance  of  stipendiary 
curates,  should  be  consoh'dated. 

The  third  section  enacts,  that  no  spiritual  person  shall 
by  himseir,  or  by  any  other  for  himself,  or  to  his  use,  en- 
gage in  or  carry  on  any  trade  or  dealing,  for  gain  or  profit. 
These  words  are  as  general  as  can  be  employed, — **  any 
trade  or  dealing  for  gain  or  profit."  It  then  proceeds  to 
copy  the  words  in  the  statute  of  Henry  the  8th.  It  ap- 
pears to  us,  upon  consideration,  not  to  be  a  reasonable 
construction  of  this  act,  to  reject  these  general  and  com- 
prehensive words  which  are  placed  in  the  fore-ground  of 
the  enactment.  They  are  not  to  be  found  in  the  21st  of 
Hen.  8;  ihey  are  now  introduced,  and  for  the  first  time. 
They  constitute  a  clear  and  distinct  enactment;  they  ap- 
pear to  have  been  introduced  to  further  the  intentions  of 
the  act ;  and  we  do  not  feel  ourselves  at  liberty  to  reject  a 
plain  unequivocal  enactment,  and  to  suppose  that  it  was 
introduced  there  without  meaning  or  intention.  If  the 
legislature  had  intended  that  nothing  should  he  forbidden 
that  was  not  forbidden  by  the  statute  of  Henry  the  8th, 
the  obvious  cour:»e  was  to  employ  the  words  of  that  statute 
and  no  other,  and  not  to  prefix  to  them  the  enactment  in 
question.  Tiie  statute  of  Henry  the  8th  was  framed  with 
especial  view  to  the  sort  of  trade  then  usually  carried  on  : 
and  the  legislature  may  be  well  understood  to  contem- 
plate the  variety  of  modes  in  which  trade  is  now  carried 
on,  and  to  direct  its  prohibition  against  trade  and  business 
carried  on  by  spiritual  persons,  whatever  shape  it  may 
assume.  Can  it  be  supposed,  that,  in  its  anxiety  to  rescue 
spiritual  persons  from  the  suspicion  of  those  worldly  cares 
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Exek.  vf  Pleat,  and  habits  which  trade  and  dealing  for  gain  and  profit 
are  supposed  to  generate,  it  would  have  exposed  them  to 
the  possibility  of  becoming  bankers  or  exchange  brokers  ? 
It  has  been  argued  on  the  part  of  the  plaintiff,  that  the 
intention  of  the  legislature  was  to  forbid  that  sort  of  trade 
or  dealing  only  which  consists  of  buying  and  selling,  be- 
cause the  penalty  must  be  taken  to  be  co-extensive  with 
the  offence,  and  there  is  no  penalty  except  the  forfeiture 
of  the  goods  bought.  But  there  is  nothing  inconsistent  or 
unusual  in  an  act  attaching  a  penalty  of  the  forfeiture  of 
goods  where  there  are  goods  to  be  forfeited,  and  where 
there  are  no  goods  to  be  forfeited,  simply  avoiding  the 
contract.  All  usurious  contracts  are  avoided  by  statute ; 
but  there  is  no  penalty  except  upon  the  actual  taking  of 
unlawful  interest.  But  a  comparison  of  the  statute  of 
57  Geo.  3,  with  that  of  Henry  the  8th,  affords  a  strong 
inference  against  the  argument.  The  words  in  which  con- 
tracts are  made  void,  appear  to  refer  more  especially  to 
that  early  part  of  the  section  which  forbids  spiritual  per- 
sons to  trade.  The  words  taken  from  the  statute  of  Henry 
the  8th  may  be  considered  as  a  parenthesis ;  excluding 
which,  the  clause  will  run  thus  : — That  no  spiritual  person 
shall  by  himself,  or  by  any  other  for  himself,  or  for  his 
use,  engage  in,  or  carry  on  any  trade  or  dealing,  for  gain 
or  profit.  And  that  every  bargain  and  contract  so  made 
by  him,  or  by  any  for  his  use,  in  any  such  trade  or  deal- 
ing, contrary  to  this  act,  shall  be  utterly  void  and  of  none 
effect. 

The  words  in  the  latter  part  of  the  section,  such  trade 
or  dealing,  appear  to  refer  to  the  words  Irade  or  dealing, 
in  the  early  part  of  the  section.  In  that  part  of  the  sec- 
tion which  is  copied  from  the  statute  of  Henry  the  8th, 
although  the  word  deal  is  to  be  found,  the  word  ircule  is 
not.  The  part  of  the  clause  which  is  copied  from  the 
statute  of  Henry  the  8th,  except  for  the  purpose  of  for- 
feiting the  things  bought  and  sold,  and  bought  with  in- 
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tent  to  sell^  might  haye  been  omitted  altogether, 
have  been  strongly  pressed  with  the  inconveniences  that 
may  result  from  this  construction  of  the  statute.  We  are 
not  insensible  to  them  ;  but  the  only  proper  eiSect  of  that 
argument  is,  to  make  the  Court  cautious  in  forming  its 
judgment  We  cannot^  on  that  account,  put  a  forced 
construction  on  the  act  of  Parliament  (a). 


We  EJteh.  of  Pleoi^ 


Judgment  for  the  defendant. 


(a)  This  decision  occasioned 
the  passing  of  the  statute  1  Vict, 
c.  10:  which,  after  reciting  that 
"  divers  associations  and  co-part- 
nerships, consisting  of  more  than 
six  members  or  shareholders, 
have  from  time  to  time  been 
formed  for  the  purpose  of  being 
engaged  in  and  carrying  on  the 
business  of  banking,  and  divers 
otlier  trades  and  dealings,  for  gain 
and  profit,  and  have  accordingly 
for  some  time  past  and  now  are 
engaged  in  carrying  on  the  same 
by  means  of  boards  of  directors 
or  managers,  committees,  or  other 
officers,  acting  on  the  behalf  of 
all  the  members  or  shareholders 
of,  or  persons  otherwise  interest- 
ed in  such  associations  or  co- 
partnerships:" And  also  reciting 
that  "  divers  spiritual  persons, 
having  or  holding  dignities,  pre- 
bends, canonries,  benefices,  sti- 
pendiary curacies,  or  lectureships, 
have  been  and  are  members  or 
shareholders  of,  or  otherwise  in- 
terested in,  divers  of  such  asso- 
ciations and  co-partnerships,  and 
it  has  not  been  commonly  known 
or  understood  that  the  holding  of 
such  shares  or  interests  by  such 
spiritual  persons  was  contrary  to 


law  :*'  and  also  reciting,  that  "  it 
is  expedient  to  render  legal  and 
valid  all  contracts  entered  into  by 
such  associations  or  co-partner- 
ships, or  which  for  a  limited  time 
may  be  entered  into  by  them,  al- 
though the  same  may  now  be  void 
by  reason  of  such  spiritual  per- 
sons being  or  having  been  such 
members  or  shareholders,  or 
otherwise  interested  as  aforesaid ;" 
enacts,  ''that  no  such  associa- 
tion or  corporation  already  form- 
ed, or  which  may  be  formed  at 
any  time  before  the  end  of  the 
nest  Session  of  Parliament,  nor 
any  contract  either  as  between 
the  members,  partners,  or  share* 
holders  comprising  such  asso- 
ciation or  co-partnership,  for  the 
purposes  thereof,  or  as  between 
such  association  or  co-partner- 
ship and  other  persons,  hereto- 
fore  entered  into,  or  which  before 
the  end  of  the  next  Seuion  of  Par" 
liament  shall  be  entered  into  by  any 
such  association  or  co-partner- 
ship already  formed,  or  hereafter 
to  be  formed,  shall  be  deemed  or 
taken  to  be  illei^al  or  void,  or  to 
occasion  any  forfeiture  whatso- 
ever, by  reason  of  any  such 
spiritual  persons  as  aforesaid  be- 
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E^eh,  of  Plea§, 
1838. 


Evans  v.  Barnard. 

Addison  moved  for  judgment  as  in  case  of  a  nonsuit. 
It  was  a  country  cause:  issue  was  joined  on  the  14th 
April,  1837 ;  no  notice  of  trial  had  been  given.  The 
question  was,  whether  the  motion  was  too  early. — It  was 
certainly  decided,  in  Smith  v.  Miller  {a),  that,  in  all  cases, 
two  assizes  must  intervene  before  the  defendant  could 
apply  for  judgment  as  in  case  of  a  nonsuit  in  a  country 
cause  :  but  that  case  went  further  than  any  former  autho- 
rity.    The  right  to  judgment  as  in  case  of  a  nonsuit  arose 


Where,  in  a 
country  cause, 
issue  is  joined 
before  or  in  a 
non-issuable 
term,  and  no 
notice  of  trial  is 
giTen,  and  ihe 
plaintiff  does 
not  try  at  the 
next  assize*, 
the  defendant 
may  move  for 
Judgment  as  in 
case  of  a  non- 
nonsuit  in  the 
term  next  after  the  assizes. 

But  where  issue  is  joined  in  a  term  next  preceding  the  assizes, 
until  after  two  assizes  have  elapsed. 


the  |molion  cannot  be  made 


ing  or  having  beea  a  member, 
partner,  shareholder,  manager,  or 
director  of  or  otherwise  interest- 
ed in  the  same ;  but  all  such  as- 
sociations and  eo-partnershlps 
shall  have  the  same  validity,  and 
all  such  contracts  shall  and  may 
be  enforced  in  the  same  manner 
to  all  intents  and  purposes,  as  if 
no  spiritual  person  had  been  or 
was  a  member,  partner,  share- 
holder, manager,  or  director  of 
or  interested  in  such  association 
or  co-partnership." 

The  second  section  provides, 
"  that,  in  all  actions  and  suits 
brought  by  any  such  association 
or  co-partnership,  in  case  any 
defendant  therein  shall,  before 
the  6th  February,  1838,  by  plea 
or  otherwise,  have  insisted  on  the 
invalidity  of  any  contract  thereby 
sought  to  be  enforced,  by  reason 
of  any  such  spiritual  person  as 
aforesaid  being  or  having  been  a 
member  or  shareholder  in  such 


association  or  co-partnership, 
such  defendant  shall  be  entitled 
to  the  full  costs  of  such  plea  or 
other  defence,  to  be  paid  by  the 
plaintiff,  and  to  be  taxed  as  the 
Court  in  which  the  said  action  or 
suit  shall  be  depending,  or  any 
Judge  thereof,  shall  direct;  and, 
in  order  to  fully  indemnify  such 
defendant,  it  shall  be  lawful  for 
such  Court  or  Judge  to  order  the 
plaintiff  to  pay  to  him  such  further 
costs  (if  any)  of  the  said  action  or 
suit,  as  the  juiitice  of  the  case  may 
require." 

The  third  and  last  section  mere* 
ly  provides  that  the  act  may  be 
repealed  or  altered  by  any  other 
act  during  the  present  session. 

The  Reporters  have  thought  it 
desirable  to  state  the  act  of  Par- 
liament thus  fully,  on  account  of 
the  great  public  importance  of 
it  as  regards  the  decision  in  this 
case. 

(fl)  Ante,  CO. 
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out  of  the  Stat.  14  Geo.  2,  c.  17,  s.  1,  which  empowers  the  k«?a.  <if  PUas, 
defendant,  when  issue  is  joined,  and  the  plaintiff  neglects 
to  bring  it  to  trial  according  to  the  course  and  practice  of 
the  Courtf  to  apply  for  such  judgment  at  any  time  after 
such  neglect.  The  question  tlien  is,  ouglit  tlie  plaintiff, 
according  to  the  practice  of  the  Court,  to  have  gone  to 
trial  at  the  Summer  Assizes?  Mr.  Tidd  says(a): — ''In 
the  Exchequer,  it  is  said,  a  defendant  may  give  a  rule  for 
the  plaintiff  to  enter  his  issue  the  same  term  in  which  it  is' 
joined,  wl)ether  notice  of  trial  has  heen  given  or  not.*' 
And  again  (6): — *'  The  plaintiff  is  not  bound  to  give  notice 
of  trial  till  the  term  succeeding  that  in  which  issue  was 
joined;  and  if  he  do  not,  the  defendant  cannot  move  for 
judgment  as  in  case  of  a  nonsuit,  till  after  the  following 
Assizes.*'  The  plaintiff  might  therefore,  under  the  old 
practice,  have  been  ruled  to  enter  the  issue  in  Easter 
Term,  and  would  have  been  bound  to  go  to  trial  at  the 
Summer  Assizes,  and  judgment  as  in  case  of  a  nonsuit 
might  have  been  moved  for  in  Michaelmas  Term.  CroW' 
ley  V.  Dean  (c),  Williams  v.  Edwards  (</),  and  Robinson  v. 
Taylor  (^),  are  authorities  in  accordance  with  this  view  of 
the  case,  and  were  not  so  strong  as  the  present. 
A  rule  having  been  granted, 

Busby  shewed  cause. — The  judgment  in  Smith  v.  Mil- 
ler  certainly  goes  the  length  or  deciding  this  case  against 
the  derendant.  The  stat.  14  Geo.  2  refers  to  the  then 
existing  practice  of  the  Court.  Now,  until  the  recent 
rules,  it  was  always  necessary  for  the  defendant  to  rule 
the  plaintiff  to  enter  the  issue:  it  is  not  easy,  there- 
fore, to  ascertain  what  the  words  '*  course  and  practice  of 
the  Court"  precisely  mean,  because,  as  to  this  matter,  they 
depended  on  the  option  of  the  defendant.     [Parke^  B. — 

(a)  Tidd's  Pr.  727.  (rf)  1  C.  M.  &  R.  683. 

(6)  P.  764.  (0  6  Dowl.  P.  C.  618. 

(c)  1  G.  &  J.  18. 


278  CASES  IN  THE  EXCHEQUER, 

S»ch.  of  Pleat,  At  all  events,  it  has  been  decided  that  the  new  rules  make 
1838. 

no  difference  as  to  the  time  of  moving  for  judgment  as  in 

case  of  a  nonsuit.     It  may  be  presumed  that  the  defend- 
ant would  have  proceeded  as  speedily  as  he  could.] 

Addison^  contra. — All  the  authorities  except  Smith  v. 
Miller  are  the  other  way.  There,  however,  the  issue  was 
joined  in,  here  before^  Easter  Term. 

Lord  Abinger,  C.  B. — We  decided  Smith  v.  Miller  on 
the  information  of  one  of  the  Masters,  which  certainly 
went  too  far.  It  must  be  taken  that  wlien  it  was  said  that 
two  assizes  must  elapse  before  the  motion,  that  applied  to 
the  case  vrhere  issue  was  joined  in  the  term  next  before  the 
first  assizes ;  then  that  rule  will  apply. 

Parke,  B. — If  issue  is  joined  in  the  term  next  before 
the  assizes,  the  defendant  cannot  move  until  after  two 
assizes  have  elapsed.  The  old  rule  was,  that  the  plaintiff 
must  take  a  step  in  a  term.  Here,  he  might  lia ve  entered  the 
issue  in  Easter  Term,  given  notice  of  trial  in  Trinity  Term, 
and  gone  to  trial  at  the  Summer  Assizes.  If  he  did  not, 
the  defendant  might  move  for  judgment  as  in  case  of  a 
nonsuit  in  Michaelmas  Term  (a). 

Alderson  and  Gurney,  Bs.,  concurred. 

Rule  discharged  on  a  peremptory  undertaking. 

(a)  The  same  motion  was  made  fused,  the  Court  saying  that  it 

in  the  present  case  in  Michaelmas  must  follow  the  decision  in  that 

Term,  on  the  day  on  which  Smith  case. 
V.  Millar  was  decided,   and  re- 
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Doe  d,  Hindle  v.  Roe.  1838. 

tfAMES  moved  for  judgment  against  the  casual  ejector,  where  there 
There  were  four  tenants,  lessees  of  four  adjoining  houses,  J^^^J^^eweet 
Nos.  1  to  4  in  a  row ;  three  of  them  had  been  served  per-  of  four  idjoin- 
sonally,  but  it  appeared  that  the  fourth  had  left  the  pre-  three  of  whom 
raises,  and  it  was  not  known  what  had  become  of  him.  J^^er^th*"^ 
The  declaration  had  been  affixed  on  the  door  of  the  house,  declaration  iQ 

ejectment,  but 

The  Court  thought,  that,  as  to  this  party,  the  landlord  the  fourth  hav- 

,  _  ,  ,     ,  ^  ...  ing  left  the  pre- 

should  have  proceeded  as  upon  a  vacant  possession ;  but  „i,e,  unoccu- 
Doe  d.  Osbaldiston  v.  Roe  (a)  being  referred  to,  a  rule  Jit^'„'i*/*ffl*: 
nisi  was  cranted,  to  be  served  in  the  same  manner  as  the  ed  tothedoor  of 

1      .       1     I  I  r       1  1  hl»  house — the 

declaration  ;  and  the  Court  desired  that  the  case  sbouia  Court  granted  a 
be  mentioned  again  before  it  was  made  absolute.  jud*gment°' 

On  a  subsequent  day,  the  matter  was  accordingly  men-  «s»'»n«t  the 
tioned  again,  and  on  an  affidavit  of  service  in  the  manner  to  be  served  in 
before  mentioned,  the  rule  was  made  absolute  as  to  all  the  ^  the  decUra- 
tenants,  on  the  authority  of  the  above  case.  ward.mid'f thi 

Rule  absolute.      '«'«  absolute  oo 

an  affidavit  of 
{a)  1  Dowl.  P   C.  456.    But      Norman  v.  Roe,  2  Dowl.  P.  C.  •"<^**  •«'^*^ 
see  Bot  d.  LordDarlingtonY.Cock,     399,  428 ;  Doe  d.  Roupel  ?.  RoCf 
4  B.  &  C.  259;  Doe  d.  ShoweU  v.      1  Harr.  &  Woll.  367* 
Roe,  2  G.  M.  &  R.  42;  Doe  d. 


Harding  v.  Ambler. 

iVSSUMPSIT  to  recover  the  balance  of  certain  interest  Toastamptif 
claimed  to  be  due  to  the  plaintiff  on  the  sale  by  him  to  the  oTccrulnln^*'' 

terest  due  to  the 
plaintiff  on  the  sale  by  him  to  the  defendant  of  a  policy  of  insurance  on  life,  the  defendant  pleaded^ 
that  by  indenture  made  between  the  plaintiff  and  defendant,  the  plaintiffreleaaed,  exonerated,  and 
discharged  the  defendant  of  and  from  all  claim  and  demand  whatsoever  for,  upon,  or  in  re*pectof 
the  purchase  of  the  policy,  and  all  nonies  due  to  the  plaintiff  in  respect  thereof,  and  of  and  from  the 
supposed  cause  of  action  in  the  declaration  mentioned.  It  appeared  in  evidence  that  the  policy  was 
sold  subject  tea  condition  that  the  purchaser  should  pay  down  a  deposit  of  20/.  per  cent,  and  sign 
an  agreement  for  payment  of  the  remainder  on  the  8th  June,  1835;  but,  should  the  completion  of 
the  purchase  be  delayed,  the  purchaser  was  to  pay  interest  on  the  balance  of  the  purchase  money, 
at  5L  per  cent,  per  annum,  from  that  day  until  the  purchase  was  completed.  The  defendant  did 
not  complete  the  purchase  till  Jan.  1836,  when  he  paid  the  purchase  money  in  full,  with  interest 
from  the  8th  June,  and  an  assignment  of  the  policy,  duly  executed  by  the  plaintiff,  containing  a 
release  in  the  terms  stated  in  the  plea,  and  having  a  receipt  for  the  whole  purchase  money  in- 
dorsed, was  handed  to  the  defendant.  It  was  afterwards  discovered  that  the  plaintiff 'i  attorney, 
on  that  occasion,  under-calculated  the  intereat  by  34^  : — Held,  that  the  release  wia  a  bar  to  an 
action  for  that  sum. 
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Eteh.  of  Ptetut  defendant  of  a  policy   of   insurance  effected   with   the 


isas. 


Equitable  Assurance  Company,  in  the  name  of  the  plain- 
tiff.   There  was  also  a  count  on  an  account  stated. 

Pleas, first, non-assumpsit;  secondly,  payment;  thirdly, 
that,  after  the  purchase  of  the  said  policy  of  assurance, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the 
Hth  January,  1836,  by  indenture  then  made  between  the 
plaintiff  of  the  one  part,  and  the  defendant  of  the  other 
part,  &c.,  the  plaintiff  acquitted,  released,  exonerated,  and 
discharged  the  defendant  of  and  from  all  claim  and  de- 
mand whatsoever,  for,  upon,  or  in  respect  of  the  said  pur- 
chase of  the  said  policy,  and  all  monies  due  and  claimable 
by  him  for,  upon,  or  in  respect  thereof,  and  of  and  from 
the  said  supposed  cause  of  action  in  the  first  count  men- 
tioned. The  plaintiff^  by  his  replications,  joined  issue  on 
the  first  and  second  pleas,  and,  in  answer  to  the  third, 
denied  that  the  indenture  therein  mentioned  was  his  deed* 
The  particulars  of  demand  deUvered  to  the  defendant 
were  as  follows : — **  This  action  is  brought  to  recover  the 
sum  of  •iW.,  for  the  balance  due  to  the  plaintiff  from  the 
defendant  on  the  sale  of  the  policy  mentioned  in  the  de- 
claration." 

On  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
sittings  after  Trinity  Term,  the  following  facts  appeared. 
In  April,  1835,  the  plaintiff,  who  resided  in  Yorkshire, 
gave  directions  to  his  attorney  in  London  to  sell  by  auction 
a  policy  of  insurance  which  the  plaintiff  had  effected  on 
his  life  in  the  Equitable  Assurance  Office.  The  policy 
was  accordingly  put  up  for  sale  on  the  8th  May,  1835, 
together  with  other  property,  under  the  following  amongst 
other  conditions  : — "  The  highest  bidder  to  be  the  pur- 
chaser. The  purchasers  to  pay  down  immediately  a  de- 
posit of  20/.  per  cent,  in  part  of  the  purchase-money,  and 
to  sign  agreements  for  payment  of  the  remainder  on  or 
before  the  8th  day  of  June,  1835 ;  but,  should  the  comple- 
tion of  the  purchases  be  delayed  from  any  cause  whatever, 
the  purchasers  are  to  pay  interest  on  the  balance  of  their 
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purchase-money,  at  5/.  per  cent,  per  annum,  from  that  BmA.  of  PUMt 
time  until  the  purchases  are  completed.*'  The  defendant 
became  the  purchaser  of  the  policy  at  the  sum  of  22001., 
and  paid  down  the  sum  of  458/.,  by  way  of  deposit,  and 
signed  a  memorandum  of  agreement  for  the  payment  of 
the  remainder  of  the  purchase-money,  pursuant  to  the  con- 
ditions of  sale.  The  purchase  was  not  completed  until 
the  22nd  January,  1836,  on  which  day  the  plaintiff's  at- 
torney met  the  defendant  and  his  attorney  for  the  purpose, 
and  the  remainder  of  the  purchase-money  was  paid, 
together  with  interest  at  5L  per  cent.,  as  calculated  by 
the  plaintiff's  attorney,  from  the  8th  June,  1835,  to  the 
14th  January,  1836  ;  and  a  receipt  was  given  by  him  for 
the  money  so  received.  At  the  same  time,  an  indenture 
of  assignment  by  the  plaintiff  to  the  defendant  of  the 
policy,  dated  the  14th  January,  having  the  plaintiff's 
receipt  for  the  whole  purchase-money  (231J0/ ),  indorsed, 
was  handed  over  to  the  defendant's  attorney.  In  the 
month  of  November  following,  the  plaintiff,  having  dis- 
covered that  his  attorney  had  miscalculated  the  interest  by 
the  sum  of  31/.,  applied  to  the  defendant  for  payment  of 
that  sum,  and  in  consequence  of  his  refusal  to  pay  it,  the 
present  action  was  brought.  It  was  contended  for  the 
defendant,  that  the  plaintiff  was  estopped  by  the  execution 
of  the  indenture,  containing  the  release  set  out  in  the  plea, 
from  recovering  in  the  action.  The  Lord  Chief  Baron 
reserved  the  point,  and  a  verdict  was  taken  for  the  plain- 
tiff, leave  being  given  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Erie  having  obtained  a  rule  nisi  accordingly, 

Kelly  now  shewed  cause. — The  release  did  not  operate 
to  deprive  the  plaintiff  of  his  right  of  action.  This  claim 
for  interest  arises  on  an  agreement  collateral  to  that  upon 
which  the  policy  was  purchased  and  the  principal  money 
was  payable.    By  the  cooditiona  of  sale,  interest  was  to 
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fircA.  0/  PUiu,  be  paid  from  a  given  day,  in  the  event  of  the  purchase 
^  not  being  then  completed.  The  agreement  to  assign  the 
Harding  policy  at  a  certain  price  is  one  agreement ;  the  agreement 
Ambles.  to  pay  interest  in  a  certain  event  is  another  and  a  collateral 
one.  The  release  is  "  from  the  purchase-money  and  every 
part  thereof" — that  cannot  apply  to  the  contingent  claim 
of  interest  If  the  purchase  had  been  completed  on  the 
8th  of  June,  no  interest  would  have  been  claimable  ;  and 
the  release  would  clearly  have  applied  to  a  discharge  from 
the  principal  money  only.  It  cannot  have  a  different  con- 
struction now.  [Parke,  B. — The  question  is,  whether  the 
interest  is  not  a  part  of  the  purchase-money].  The  in- 
tention of  the  parties  must  be  looked  to  ;  and  it  could  not 
be  intended  to  release  this  collateral  demand.  The  case 
resembles  those  in  which  it  has  been  held  that  interest  on 
bills  of  exchange  is  distinct  from  and  not  incidental  to  the 
principal  sum,  and  that  a  discharge  from  the  principal  is 
not  necessarily  a  discharge  from  the  interest  also.  Lumley 
V.  Hudson(a).  Indeed,  this  sum  is  more  in  the  nature  of 
compensation  money  for  the  delay  in  performing  the  agree- 
ment, than  of  interest  properly  so  called. 

Erie,  contra. — The  consideration  for  the  assignment  of 
this  policy  clearly  was  the  supposed  receipt  of  the  whole 
amount  of  principal  and  interest;  and  from  that  whole 
sum  the  plaintiff^  has  released  the  defendant.  If  the  de- 
fendant had  sued  the  plaintiff,  at  any  time  after  the  8th 
June,  1835,  for  not  completing  the  contract,  he  must  have 
alleged,  in  compliance  with  the  condition  of  sale,  that  he 
was  ready  to  pay  the  interest  from  that  day,  as  well  as  the 
principal.  The  purchaser,  by  the  condition,  is  to  sign  one 
memorandum  of  agreement  only,  having  reference  both  to 
the  principal  money,  and  also  to  the  interest,  if  the  prin* 
cipal  be  not  paid  by  a  given  day.  The  deed  must  be 
taken  most  strongly  against  the  conveying  party;    and 

(a)  4  BiDg.  N.  C.  15. 
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if.  as  is  contended  on  the  other  side,  the  intention  of  the  Exch.  of  Phat, 

.      .  .  1838. 

parties  is  to  be  looked  to,  then  it  is  clear  that  it  was  in- 
tended, and  so  understood  by  the  attornies  of  both  parties, 
that  a  full  and  final  discharge  should  be  given  of  all  claims 
in  respect  of  the  transfer  of  the  policy.  If,  therefore,  the 
words  of  the  deed,  on  a  fair  interpretation,  convey  to  the 
defendant  a  full  discharge,  the  plaintiff,  who  used  thcmi 
is  estopped  from  saying  that  they  did  not. 

Lord  Abinger,  C.  6. — I  am  of  opinion  that  the  rule 
must  be  made  absolute.  The  release,  in  words,  applies 
only  to  the  principal  money,  2290/. ;  and  the  question  is, 
whether,  after  the  plaintiff  has  stated  that  to  be  the  pur- 
chase money,  and  executed  a  deed  releasing  it,  he  can  be 
let  in  to  prove  that  it  was  more.  The  conditions  of  sale 
stipulate  that  the  purchase  money  is  to  be  paid  on  or 
before  the  8th  of  June,  1835;  if  it  is  not,  the  purchaser 
is  to  pay  interest  upon  it  at  a  certain  rate  from  that  day. 
If  the  stipulation  had  been  merely  that  the  party  should 
pay  the  principal  money  on  the  8th  of  June,  nothing  be- 
ing said  about  interest,  and  when  that  day  arrived,  the 
money  not  being  paid,  an  agreement  had  been  then  come 
to,  that  for  that  default  interest  should  be  paid,  Mr.  Kelly  s 
argument  would  have  been  correct ;  that  would  have  been 
a  collateral  agreement:  but  this  is  a  contract  in  which 
interest  is  as  much  included  as  principal. 

Parke,  B. — I  am  also  of  opinion  that  the  plaintiff, 
having  executed  this  deed,  is  estopped  from  the  receipt  of 
any  further  consideration-money.  The  sum  accruing  by 
reason  of  the  non-completion  of  the  contract  on  the  day 
limited,  is  an  additional  price ;  and  the  plaintiff  has  re- 
leased the  consideration-money,  whatever  it  was,  to  the 
full  amount,  and  cannot  now  say  that  more  was  due. 

BoLLAND,  B.,  and  Gurney^  B.,  concurred. 

Rule  absolute. 
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Exeh.  of  Pleat, 
1638. 


A  defendant 
does  not  waiYe 
•  defect  in  the 
affidavit  to  liold 
to  bail,  by  ap- 
plying for  par- 
ticulars, or  de- 
manding a  de- 
claration. 

An  affidavit 
in  order  to  ob- 
tain a  Judge's 
order  to  arrest 
■  defendant  in 
an  action  on 
the  case,  was 
made  l>y  the 
plaintiff's  at- 
torney, and 
sUted  tliat  the 
defendant  was 
tenant  to  the 
plaintiff  of  a 
shop  and  pre- 
mises of  the 
value  of  802. 
per  annum ; 
that  the  defen- 
dant had  com- 
menced, on  a 
day  stated,  (13 
days  before), 
and  since  con- 
tinued pulling 
down  and  de- 
atroying  the 
upper  part  of 
the  premises, 
and  had  already 
committed 
waste  to  the 
■mount,  at  tht 
deponent  UHMt 
informed  and 
beiieved,  of 

aafficient. 


Hodgson  p.  Dowell. 

LFN  a  former  day  in  this  term  (January  13),  Hurhtone 
had  obtained  a  rule  to  shew  cause  why  the  order  of  GuV" 
ney,  B,,  for  arresting  tlie  defendant  in  this  action,  (an  ac- 
tion on  the  case  in  the  nature  of  waste),  should  not  be 
rescinded,  and  why  the  defendant  should  not  be  dis- 
charged on  entering  a  common  appearance,  on  the  ground 
of  the  insufficiency  ofthe  affidavit  upon  which  the  order  was 
mcide.  The  affidavit  was  made  by  the  plaintiff's  attorney, 
and  stated  that  the  defendant  was  tenant  to  the  plaintifl*  of 
a  shop  and  other  premises,  of  the  value  of  80/.  per  annum, 
and  that, on  the  2.5th  November,  the  defendant  commenced 
and  had  since  continued  pulling  down  and  destroying  the 
upper  part  of  the  front  and  back  of  the  premises,  and  had 
already  committed  waste  to  the  amount,  as  the  deponent 
teas  informed  and  believed,  of  63/.  lis.  The  objection 
made  to  the  affidavit  was,  that  the  amount  of  damage  done 
ought  to  have  been  positively  deposed  to.  The  learned 
Judge,  on  the  8th  December,  granted  an  order  for  arrest- 
ing the  defendant  for  50/.,  and  he  was  arrested  on  the 
I2ilu  It  appeared  from  the  affidavit  in  opposition  to  the 
rule,  that  the  defendant  had  since  applied  for  particulars 
of  the  damage  complained  of,  and  had  demanded  a  decla- 
ration. 

J.  L.  Adofpfius  shewed  cause. — In  the  first  place,  the 
defendant,  by  taking  a  step  in  the  cause  since  he  knew  of 
the  alleged  irregularity  in  the  affidavit,  has  waived  it. 
The  rule  of  H.  T.  2  Will.  4,  (s.  S3),  provides  that  "  no 
application  to  set  aside  process  or  proceedings  for  irregu- 
larity shall  be  allowed,  unless  made  within  a  reasonable 
time,  nor  if  the  party  applying  has  taken  a  fresh  step 
after  knowledge  of  the  irregularity."  lAlderson,  B. — 
Does  the  rule  apply  to  a  case  like  this  ?    Here,  the  subse- 
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quent  proceedings  taken  by  the  defendant  are  all  collateral  &cA.  tf  PUat, 
to  the  question  arising  on  this  motion.  The  defendant  does 
not  seek  to  set  aside  any  proceedings,  but  only  that  he 
shall  try  the  question  in  the  cause  out  of  prison  instead  of 
in  prison.  Demanding  a  declaration  can  hardly  be  said 
to  be  taking  a  step.  Wherever  the  setting  aside  proceed- 
ings would  set  aside  a  step  which  the  party  has  himself 
taken,  it  is  reasonable  that  that  should  preclude  him. 
Parkey  B. — The  demand  of  a  declaration  is  only  for  the 
purpose  of  quickening  the  plaintiff's  proceedings,  which 
must  go  on  whether  the  defendant  is  in  custody,  or  merely 
enters  a  common  appearance.  Have  you  any  authority 
that  that  is  a  waiver?]  In  Powell y.  Fisher  (a),  the  taking 
a  step  is  explained  to  mean  doing  anything  to  recognize 
previous  proceedings  as  valid. 

But  secondly^  the  affidavit  is  sufficient.  IF  a  party  is 
to  be  held  to  bail  for  unliquidated  damages  at  all,  how  is 
it  possible  to  swear  to  the  extent  of  the  damage  but  by  in- 
ference and  belief?  The  nature  of  the  damage  is  posi* 
tively  stated.  Where,  from  the  nature  of  the  case,  the 
deponent  can  only  have  a  ground  of  belief,  and  cannot 
make  a  direct  assertion,  a  statement  on  information  and 
belief  is  sufficient,  even  in  an  ordinary  affidavit  to  hold  to 
bail,  Hobson  v.  Campbell  (6);  much  more  where  the  dam- 
ages are  of  an  unliquidated  nature.  There  can  be  no 
doubt  that  perjury  might  be  assigned  on  this  affidavit,  if 
the  deponent  had  in  reality  no  reason  to  believe  that  such 
was  the  amount  of  damage.  [Lord  Abinger^  C.  B. — Even 
if  a  surveyor  had  sworn  to  the  amount,  he  could  only  have 
spoken  from  belief — that  is,  from  his  opinion.]  It  is  clear 
that  the  statute  12Geo.l,c.  29,  applies  only  to  arrests 
made  by  the  plaintiff  himself,  not  to  those  made  under  a 
judge's  order;  Omealy  y.  Newell  {c). 

{a)  In  Q.  B.,  not  yet  reported.  (b)  1  H.  Bl.  245. 

(c)  8  East,  364. 
VOL.  III.  U  M.  W. 
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jSfeA.  qfPUut,  Kelly  and  Hurlstone,  contra. — ^First,  the  irregularity 
has  not  been  waived.  The  supposed  step  taken  by  the 
defendant  is  wholly  collateral  to  the  object  of  this  applicar 
tion ;  the  action  might  proceed  without  affecting  the  quea* 
tion  of  the  defendant's  right  to  be  discharged ;  and  the 
demand  of  a  declaration  alters  in  no  respect  the  plaintiflTs 
situation.  Secondly,  the  affidavit  is  bad.  Although  the 
statute  13  Geo.  1^  c.29«  may  not  be  directly  binding  on 
the  Judges  in  making  orders  of  this  nature^  yet  they  have 
always  made  it  the  guide  of  their  discretioui  and  refused 
to  authorize  the  arrest  of  a  party  unless  satisfied  that  da- 
mage has  been  done  to  an  arrestable  amount.  When, 
from  the  nature  of  the  case,  (as  in  cases  of  aggravated  as- 
sault)! the  Judge  has  to  form  his  own  judgment  from  the 
facts  stated  in  the  affidavit,  as  to  the  amount  of  injury,  no 
specific  statement  of  the  amount  is  or  can  be  contained  in 
the  affidavit ;  but  where,  as  in  this  case,  the  damage  is 
positively  measurable,  the  amount  ought  to  be  positively 
deposed  to.  The  only  cases  in  which  a  statement  of  belief 
is  admitted  in  an  ordinary  affidavit  of  debt,  are,  where  the 
plaintiff  sues  as  executor  or  administrator,  or  as  assignee: 
Tidd's  Pr.  182.  Here,  the  deponent  might,  at  all  events, 
have  stated,  that,  in  his  judgment,  the  damage  amounted 
to  63/. :  it  would  then  appear  that  be  had  inspected  the 
premises,  and  formed  his  own  opinion  of  the  extent  of  the 
injury  done;  whereas  at  present  the  statement  appears  to 
rest  altogether  on  belief  founded  upon  the  information  of 
another :  it  is  not  such  a  statement  as  would  form  even  a 
prim&  facie  case  before  a  jury.  But  further,  it  is  consis- 
tent with  the  whole  affidavit  that  no  injury  may  have  been 
committed,  but  that  all  the  acts  stated  may  have  been  done 
in  the  course  of  repairing  the  premises.  It  should  have 
shewn  that  the  particular  acts  of  injury  were  such  as  would 
constitute  waste  in  a  tenant  for  years. 

Lord  Abinqee,  C.  B.— The  question  is,  whether  enough 
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is  stated  in  this  affidavit  to  justify  the  learned  Judge  in  Exeh.  rfPi^t 
holding  the  defendant  to  bail  for  50/.  The  Judges  are  to  ^.....^^1^ 
exercise  their  discretion  on  such  applications,  and,  looking  Hodosom 
at  the  sum  stated  in  the  affidavit,  to  form  their  own  judg-  Dowbll. 
ment  whether  that  is  the  amount  of  the  damage :  there  is 
no  imperative  rule  of  construction  by  which  they  are  bound. 
Here  I  see  no  great  difficulty  in  forming  a  very  probable 
conjecture  as  to  the  amount  of  the  injury.  The  affidavit 
states  that  the  defendant  has  been  engaged  for  thirteen 
days  in  the  process  of  pulling  down  and  destroying  pre- 
mises of  the  value  of  80/.  a  year,  and,  as  the  deponent  be- 
lieves, already  to  the  amount  of  63/.  1  Is.  It  is  positive  as 
to  the  nature  of  the  damage ;  and,  as  to  the  amount,  a  sur- 
veyor himself  could  have  said  no  more :  it  could  only  be 
matter  of  opinion,  on  an  inspection  of  the  premises.  It  is 
said  that  all  is  consistent  with  the  acts  having  been  done 
in  repairing  the  premises;  but  I  never  heard,  that,  under 
the  term  destroying^  anything  consistent  with  repairing 
could  be  comprehended.  If  so,  then  in  the  case  of  an 
assault  by  tearing  off  the  skin  of  the  plaintiff's  face  and 
the  upper  part  of  his  body,  it  might  equally  be  said  that 
it  was  consistent  with  the  statement,  that  all  was  done  in 
the  necessary  process  of  cure  by  a  surgical  operation*  I 
think  the  affidavit  is  sufficient. 

Parkb,  B.,  concurred. 

Aldbrson,  B.— I  am  of  the  same  opinion.  I  think  the 
principle  of  the  case  of  executors  and  assignees  governs 
this.  The  deponent  has  given  as  much  information  as  he 
could  reasonably  be  expected  to  give. 

GuRNBY,  B.,  concurred. 

Rule  discharged,  with  costs. 
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ExdL  of  Pleat, 
1838. 

PuRNELL  V.  Young. 

To  a  deciara-  X  HIS  was  an  action  of  trespass  for  breaking  and  enter- 

qu°cL  fr^^  ^"8  ^  Stable  and  taking  a  horse,  and  assaulting  the  plaintiff; 

\he\\Z^lo\e  *^  ^^^^^  ^^^  defendant  pleaded— Ist,  not  guilty;  2nd, 

the  piaintirs  it  that  the  stable  was  not  the  plaintiff's ;  Srdly,  as  to  the 

■ession,  if  the  breaking  and  entering  the  stable,  leave  and  licence ;  4thly, 

S^^JlirT*  ^  ^^  ^^^^^S  ^fae  horse,   that  it  was  not  the  plaintiff's 

if  otherwiie,  of  horse ;  Sthly,  to  the  assault,  son  assault  demesne.     The 

the  right  to  the  .                        ^ 

poesewion;  but  issues  on  the  first  four  pleas  were  found  for  the  plain- 

podtionUU^a  ^^^f  ^ith  onc  farthing  damages;  the  issue  on  the  last 

M  eyen^'^i-  P'^*»  ^^^  ^^^  defendant.     The  Judge  before  whom  the 

aion  is  title  cause  was  tried,  certified  to  deprive  the  plaintiff  of  costs, 

doer;  and  The  Master  having  taxed  the  costs  accordingly,  a  rule  was 

Ser^rerr*"*  obtained  in  Easter  Term  by  R.  V.  Richards,  for  the  Mas- 

que«tion  of  (^,1  ^q  review  his  taxation,  and  allow  to  the  defendant  his 

utle  in  the  ac- 
tion, and  pre-  full  costs,  notwithstanding  the  Judge's  certificate.    Against 

fiom  oertifyinflP  this  rule  causc  was  shewn,  in  Trinity  Term  last,  by 

to  depriye  the 
plaintiff  of  ooeti, 

under  43  Eiis.  Maulc^  for  the  defendant. — The  Master  was  quite  right. 

Although  and  the  judge  had  power  to  certify  under  the  43  Eliz.  c.  6, 

SITL^in^  to  deprive  the  plaintiff  of  costs.     The  only  statutes  that 

treapau  qu.  d.  apply  to  this  case,  are  the  43  Eliz.  c.  6,  and  the  22  &  23 

fregii  the  free-  J^^  ^ ^         ^       r^,       ..                                        .  ,          ,^       -n  . 

hold  or  title  Car.  2,  c.  9.     The  former  statute  provides,  that  if  in  any 

quMtioi^  yet,  if  action  personal  to  be  brought  in  any  of  her  Majesty's 

one  ipecUi  plea,  Courts  at  Westminster,  not  being  for  any  title  or  interest 

which  eidudef  '                    ®               / 

all  question  of  of  lands,  nor  concerning  the  freehold  or  inheritance  of  any 

title,  ia  found  _       _               .               _                 •      t     n                          i      •     i            <• 

against  the  de-  lands,  nor  for  any  battery,  it  snali  appear  to  the  judges  of 

piaini?ffis'en-  *^®  ®*™®  Court,  and  be  so  signified  or  set  down  by  the 

tiU^tofuU  justices  before  whom  the  same  shall  be  tried,  that  the 
debt  or  damages  to  be  recovered  therein,  in  the  same 
Court,  shall  not  amount  to  the  sum  of  40«. ;  in  every  such 
case  the  judges  and  justices  before  whom  such  action  shall 
be  pursued,  shall  not  award  for  costs  to  the  party  plaintiff 
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any  greater  or  more  costs  than  the  sum,  the  debty  or  da-  B*ch.  cf  PUat, 
mages  so  recovered  shall  amount  untOf  but  less  at  their 
discretion.  And  the  statute  22  &Z3  Car.  2,  c.  9,  enacts, 
that,  in  all  actions  of  trespass,  assault,  battery,  and  other 
personal  actions,  wherein  the  judge  at  the  trial  of  the 
cause  shall  not  find  and  certify  under  his  hand  upon 
the  back  of  the  record,  that  an  assault  and  battery  was 
sufficiently  proved  by  the  plaintiff  against  the  defendant, 
or  that  the  freehold  or  title  of  the  land  mentioned  in  the 
plaintiff's  declaration  was  chiefly  in  question,  the  plaintiff 
in  such  action,  in  case  the  jury  shall  find  the  damages  to 
be  under  the  value  of  40^.,  shall  not  recover  or  obtain  any 
more  costs  of  suit  than  the  damages  so  found  shall  amount 
unto.  The  construction  put  upon  the  latter  statute  has 
been,  that  it  is  limited  by  the  exception  in  the  statute  of 
Elizabeth.  [Parke,  B. — Can  you  get  over  the  numerous 
cases  where  it  has  been  decided  that  the  plea  of  leave  and 
licence  takes  the  case  out  of  the  statute  of  Charles  ?  Had 
you  not  better  go  to  the  point  whether  the  judge  had 
power  to  certify  under  the  statute  of  Elizabeth  ?  I  really 
think  the  other  point  is  settled.  This  Court  decided  in 
Hughes  V.  Hughes  (a),  since  the  new  rules  of  Hilary  Term 
4  Will.  4,  that,  on  not  guilty  pleaded  to  tresp.  qu.  cl.  fre- 
git,  the  plaintiff  was  entitled  to  full  cost?,  although  he  ob- 
tained less  than  40^.  damages,  and  the  judge  did  not  cer- 
tify ;  but  I  think  we  were  wrong  in  that  decision.  There 
is  a  possible  case  in  which  the  freehold  may  come  in  ques- 
tion  under  a  plea  of  not  guilty ;  for  instance,  where  special 
matter  is  by  statute  allowed  to  be  proved  under  it :  and 
the  Court  of  Common  Pleas  have  accordingly  so  decided 
in  Dunnage  v.  Kemble  (6).  I  have  communicated  with  the 
judges  of  that  Court  upon  this  subject,  and  concur  with 
them  in  that  decision.]  Many  of  the  cases  were  deci- 
sions before  the  statute  of  Anne,  which  alloiTcd  double 

(a)  2  G.  M.  &  R.  663.  (b)  3  Bing.  N.  G.  538 ;  4  Scott,  365. 
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£««**^^'m«,  pleading,  and  the  subsequent  decisions  have  proceeded 
upon  the  authority  of  the  former.  For  instance,  Martin 
v.  Vallance  (a)  was  decided  on  the  authority  of  Asser  v* 
Finch  (6),  which  was  in  the  SO  Car.  2.  Where  the  cases 
say,  that  a  plea  of  leare  and  licence  takes  the  case  out  of 
the  statute,  it  was  because  formerly  there  was  but  one 
plea,  and  then  the  right  to  the  soil  and  freehold  could  not 
come  in  question:  but  the  statute  of  4  Anne,  c.  16,  by  al- 
lowing double  pleading,  altered  this  entirely.  The  only 
way  to  account  for  the  decision  in  Asser  v.  Finch,  is, 
that  the  replication  admitted  the  defendant's  title  to 
the  way,  but  new  assigned  extra  viam.  The  reasoning 
of  the  Court  is  not  very  satisfactory.  They  say  the 
plaintiff  shall  have  full  costs,  ''  first,  because  the  title 
to  the  way  is  in  question  upon  the  record,  and  so  the 
case  is  out  of  the  statute ;  and,  Sndly,  upon  this  issue, 
extra  yiam,  a  title  to  the  way  is  in  question,  Tias.,  to  what 
extent  it  is."  But  in  such  a  case,  it  must  be  observed, 
there  could  be  no  question  as  to  the  freehold.  It  may 
be  said  here,  that  the  plea  that  the  stable  is  not  the 
plaintiff's,  may  take  the  case  out  of  the  statute  of  Charles* 
In  Smith  v.  Edwards  (c),  which  was  trespass  for  break-^ 
ing  the  plaintiff's  close,  and  taking  away  his  goods ;  the 
pleas  were,  Ist,  not  guilty;  Sndly,  as  to  the  asporta- 
tion, that  the  goods  were  not  the  property  of  the  plain- 
tiff. The  verdict  was  for  the  plaintiff  as  to  the  break- 
ing the  close,  with  5s.  damages,  and  for  the  defendant 
as  to  the  goods.  It  was  held  that  the  plea  of  not  guilty, 
being,  since  the  new  rules  of  pleading,  a  special  plea, 
took  the  case  out  of  the  22  &  23  Car.  2,  e.  9,  but  that 
the  Judge  might  notwithstanding  grant  his  certificate 
under  the  4S  Eliz.  c.  6,  s.  2,  to  deprive  the  plaintiff  of 
costs,  the  whole  record  and  evidence  at  the  trial  being 
properly  taken  into  consideration.    There,  Coleridge,  J., 

(a)  1  East,  350.  (b)  2  Lev.  234.  (c)  4  Dowl.  P.  C.  621. 
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says:  ''  I  am  of  opinion  that  wc  do  no  violence  to  the  words  Exek.  of  pimb, 
of  the  statute^  and  best  effect  its  object^  if  we  determine 
that  the  Judge  and  the  Court  must  ascertain  what  the 
action  is ybr  and  what  it  concerns,  not  merely  by  the  form 
of  the  decIaratioDi  but  by  the  issues  found  for  the  plaintiflf 
on  the  whole  record.  The  statute  does  not  in  terms  ex- 
cept this  or  that  form  of  action :  any  personal  action,  being 
for  an  interest  in  land,  would  be  within  the  language  of 
the  exception."  It  is  apprehended  that  where  a  Judge 
certifies  to  deprive  a  plaintiff  of  costs,  he  does  report  that 
the  freehold  did  not  come  in  question  at  the  trial.  Mr. 
Justice  Coleridge  says,  lastly,  **  I  am  of  opinion  that  the 
same  plea  which  is  properly  relied  on  as  taking  this  case 
out  of  the  operation  of  the  statute  of  Charles,  brings  it 
within  that  of  the  statute  of  Elizabeth,  and  consequently 
that  the  Judge's  certificate  is  operative.'*  That  decision 
applies  to  the  present  case ;  and  it  was  a  well  considered 
judgment  [Parke,  B. — ^I'he  difficulty  on  the  statute  of 
Elisabeth  here  is,  that  the  title  to  the  freehold  must  come 
in  question ;  the  difficulty  on  the  statute  of  Charles  is,  that 
there  are  so  many  decisions,  both  before  and  after  the  sta- 
tute of  Anne,  by  which  the  point  has  been  established. 
PeddeU  v.  Kiddle  (a)  establishes  that  where,  in  trespass 
qu.  cl.  fregit,  the  defendant  pleads  not  guilty,  and  a  justi- 
fication, which  does  not  make  title  to  the  land,  upon  which 
issues  are  joined,  which  are  found  for  the  plaintiff,  with 
damages  under  40^.,  still  the  plaintiff  is  entitled  to  full 
costs.  Lord  Kenyon  there  says,  after  going  through  the 
cases ;  ''  On  the  authority  of  these  cases,  and  on  the  prac- 
tice which  has  uniformly  prevailed  in  all  the  Courts,  we 
think  that  the  plaintiff  is  entitled  to  big  full  costs,  and  that 
it  would  be  dangerous  now  to  allow  any  innovation  to  be 
made  on  a  point  that  is  so  thoroughly  settled  as  this  is."  It 
is  very  difficult  to  get  over  a  statement  which  is  so  very 

(fl)  7  T,  R.  669. 
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Ejcch.  cf  Pkoi,  decisive  of  this  question.]  Those  cases  all  proceed  on  the 
authorities  before  the  statute  of  Anne ;  on  that  of  Asser  y. 
Finch  and  others.  Since  the  statute  oF  Anne^  which  enables 
parties  to  try  several  issues  in  one  action,  they  are  h'ke 
separate  actions.  It  is  submitted  that  these  issues  ought 
to  be  taken  distributivelyj  so  as  to  range  some  under  one 
statute,  and  some  under  the  other ;  and  this  is  consistent 
with  reason  and  principle,  and  a  course  that  is  not  incon- 
sistent with  any  authority.  The  effect  of  the  4  Anne,  c.  16, 
in  this  respect  has  never  been  considered.  Since  the  pass- 
ing of  that  statute,  the  several  issues  are  triable  like  several 
causes ;  and  it  is  reasonable  that  the  costs  of  each  issue 
should  be  governed  by  the  nature  and  the  result  of  it. 
The  former  decisions  were  applicable  to  single  issues  only. 
Smith  v.  Edwards  is  an  authority  to  shew  that  one  plea 
may  be  controlled  by  a  certificate  under  the  statute  of 
Elizabeth,  while  another  plea  on  the  same  record  is 
governed  by  the  statute  of  Charles.  In  Wiffin  v.  Kiu' 
card  (a),  which  was  an  action  for  assault,  battery,  and  false 
imprisonment,  and  there  was  a  verdict  with  nominal  da- 
mages, the  Court  agreed,  that,  whether  the  evidence  amount- 
ed to  a  battery  or  not,  it  would  not  prevent  the  Judge  from 
certifying  with  respect  to  the  imprisonment,  under  the 
43  Eliz.,  and  that  the  plaintiff  was  not  entitled  to  full 
costs  for  the  assault  and  battery,  unless  the  Judge  certified 
under  the  22  &  23  Car.  2,  c.  9.  That  case  shews  that  the 
issues  may  be  taken  distributively.  The  same  principle  is 
recognised  in  Briggs  v.  Bowgin  (b).  That  was  a  case 
establishing  the  proposition  that  a  plaintiff  may  be  de- 
prived of  costs  by  the  absence  of  a  certificate  under  the 
statute  of  Charles,  and  the  existence  of  one  under  the  sta- 
tute of  Elizabeth.  The  case  of  Peddell  v.  Kiddle^  and  all 
such  cases,  proceed  on  the  decisions  prior  to  the  sta- 

(a)  2  New  Rep.  471.  {b)  2  Bing.  333 ;  9  Moore,  628. 
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tute  of  Anne,  which  were  all  cases  of  one  sinde  issue;  Exeh.tf  pum, 

1838. 
but  there  is  no  reason,  when  there  are  several^  why  they 

should  not  be  taken  distributively.  Smiih  v.  Edwards 
shews  that  the  certificate  must  depend  upon  the  whole  re- 
cord. If,  in  this  case,  the  whole  record  is  gone  into,  upon 
the  plea  of  not  guilty  the  plaintiff  would  not  be  entitled  to 
costs,  as  the  freehold  might  or  might  not  come  in  question, 
and  then  it  is  within  the  statute  of  Car.  2,  under  which 
there  is  no  certificate.  Upon  the  second  issue,  neither  pro- 
perty nor  title  necessarily  comes  in  question,  as  the  action 
might  have  been  against  a  mere  wrongdoer,  and  then  proof 
of  possession  would  be  sufficient:  Heath  y*  Milward  {a). 
The  third  and  fourth  issues  are  within  the  statute  of  Eliza- 
beth, and  the  plaintiff  is  deprived  of  costs  as  to  them  by 
the  Judge's  certificate. 

R,  V.  Richards^  contra. — The  Court  cannot  distribute 
the  pleadings  between  the  two  statutes  in  the  mode  which 
has  been  suggested.  It  is  not  necessary  now  to  argue  as 
to  what  construction  might  have  been  put  upon  these 
statutes.  It  is  enough  to  say  that  it  has  been  settled,  that, 
where  there  is  a  plea  of  leave  and  licence  on  the  record, 
it  is  suflScient  to  take  the  case  out  of  the  operation  of  the 
statute  S&  &  23  Car.  2,  c.  9  ;  and  the  plaintiff,  succeeding 
upon  it,  is  entitled  to  costs.  In  Wright  v.  Piggin  (6),  IIul- 
lock,  B.,  speaks  of  it  as  a  settled  point :  '*  It  has,  however, 
been  since  decided  repeatedly,  after  great  deliberation,  that, 
wherever  a  defendant  in  an  action  of  trespass  quare  clau- 
sum  fregit  pleads  a  special  plea,  the  issue  joined  upon 
which  is  found  for  the  plaintiff,  he,  the  plaintiff,  shall  have 
full  costs,  although  the  damages  may  be  under  40«.,  and 
the  Judge  shall  not  have  certified  that  the  title  came  in 
question  at  the  trial.  And  the  plaintiff's  right  to  costs  in 
such  a  case  will  not  be  affected  by  or  depend  upon  the 

(a)  2  Bing.  N.  C.  100;  2  Scott,  160.  (6)  2  Y.  &  Jcr.  547- 
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Exch.  of  Pieatt  nature  or  facts  of  the  special  plea;  for,  althongh  such  plea 


1838, 


should  not  make  title  to  the  land  mentioned  in  the  decla- 
ration, or  even  be  such  an  one  as  to  preclude  the  possi- 
bility of  bringing  the  title  into  question  therein,  as,  for  in- 
stance, a  disclaimer  of  title  that  the  trespasses  were  invo- 
luntary, and  tender  of  amends,  or  a  licence,  the  plaintiff 
will  still  be  entitled  to  full  costs,  if  he  obtain  a  verdict  on 
that  plea.  The  principle  of  these  determinations  is,  that, 
where  the  case  is  such  that  the  Judge  who  tries  the  cause 
cannot,  in  any  view  of  it,  grant  a  certificate,  it  is  con- 
sidered to  be  a  case  out  of  the  statute.  Whether  this 
reasoning  be  right  or  wrong,  it  is  supported  by  numerous 
decisions,  of  the  propriety  of  which  it  is  now  too  late  for 
the  Court  to  enquire."  Before  the  new  rules  as  to  plead- 
ing, a  plea  of  liberum  tenementum  was  held  to  take  the 
case  out  of  the  statute  of  Elizabeth,  so  as  to  prevent  the 
Judge  from  certifying :  Liitlewoodv.  Wilkinson  {cl).  The 
plea  that  the  close  is  not  the  plaintiff's  must  have  the 
same  effect  as  the  old  plea  of  liberum  tenementum.  With- 
out relying  on  the  general  issue,  it  is  clear  that  the  second 
plea  puts  in  issue  the  plaintiff's  interest  in  the  land,  no 
matter  how  small  the  interest  may  be ;  as  in  Butcher  v. 
Butcher  (6),  where  the  interest  was  merely  a  possessory 
one  claimed  against  the  rightful  owner,  who  had  entered 
upon  the  land.  And  if  that  plea  takes  the  case  out  of  the 
statute  of  Elizabeth,  itis  one  upon  which  a  verdict  under 
Afis.  will  carry  full  costs  without  a  certificate  under  the 
statute  of  Charles,  because  the  title  to  land,  viz.  the  title 
requisite  to  maintain  trespass,  must  come  in  question. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^A  motion  was  made  in  this  case  some  time 
ago,  for  the  Master  to  tax  the  full  costs  of  the  plaintiff, 

(a)  9  Price,  314.  (6)  7  B.  &  Gr.  399;  1  Man.  &  R.  220. 
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notwithstanding  the  Judge's  certificate  to  deprive  him  of  Exeh.  •/  PUus^ 
costs,  under  the  statute  of  43  Elizabeth.  Cause  was 
shewn,  and  most  of  the  cases  bearing  on  the  subject  were 
cited.  We,  who  heard  the  argument,  my  Brothers  Bol^ 
land,  Alderson,  and  Gumey^  and  myself,  have  considered 
it,  and  are  of  opinion  that  the  rule  ought  to  be  made  ab- 
solute* 

It  was  an  action  of  trespass  for  breaking  and  entering  a 
stable  and  taking  a  horse,  and  assaulting  the  plaintiff! 
There  were  several  pleas : — first,  not  guilty ;  secondly,  that 
the  stable  was  not  the  plaintiff^'s ;  thirdly,  leave  and  li- 
cence, as  to  the  breaking  and  entering;  fourthly,  as  to 
taking  the  horse,  that  it  was  not  the  plaintiff^s ;  fifthly,  to 
the  assault,  son  assault  demesne.  The  issues  on  the  four 
first  pleas  were  found  for  the  plaintiff*,  with  one  farthing 
damages,  and  that  on  the  last  for  the  defendant,  and  the 
learned  Judge  certified  to  deprive  the  plaintiff^  of  costs. 

It  was  contended  on  the  part  of  the  defendant,  that  the 
Judge  might  certify  under  the  statute  of  Elizabeth,  be* 
cause  the  action  was  not  **  concerning  any  title  or  in- 
terest of  lands/'  For  the  plaintiff^,  it  was  insisted  that  it 
was* 

If  there  had  been  nothing  but  the  general  issue  and 
licence  pleaded,  and  the  case  had  occurred  before  the 
New  Rules,  the  Judge  might  have  so  certified ;  unless  it 
had  appeared  upon  the  evidence  on  the  general  issue,  on 
the  trial  (a),  that  the  title  had  come  in  question ;  which 
might  have  been  the  case  on  that  plea,  (independently  of 
any  statutory  provision),  because  it  was  a  denial  that  the 
defendant  had  trespassed  on  the  plaintiff's  close,  and  put 
in  issue  the  fact  that  it  was  his  close,  as  well  as  the  fact 
that  the  defendant  had  entered  upon  it.  Of  that  title,  pos- 
session would  be  prima  facie  evidence  against  all,  and  it 
would  constitute  a  good  title  against  a  wong  doer,  and 

(a)  Wright  V.  Piggin,  2  Yo.  &  Jcr.  644 ;  Smith  v.  Edwards,  4 
DowL  P.  C.  621. 
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Exch.  of  Pleat,  none  against  the  person  lawfully  entitled  to  the  posses- 
sion, who,  though  the  plaintiff  had  the  actual  possession, 
might  have  shewn  that  be  (the  defendant)  was  lawfully  en- 
titled to  it.  The  plea  of  not  guilty,  however,  did  not 
necessarily  raise  a  question  of  title,  for  the  defendant 
might  not  really  have  contested  it,  and  had  no  other  mode 
of  disputing  the  fact  of  the  trespass  than  by  pleading  not 
guilty.  The  real  nature  of  the  question  on  the  trial  would 
therefore  govern  the  certificate,  as  it  did  in  Wright  v. 
Piggin  (a),  where  the  point  in  dispute  was,  whether  a 
term  bad  ended  or  not.  But  the  plea  denying  the  close  to 
be  the  plaintiff's,  since  the  New  Rules,  is  a  denial  of  the 
plaintiff's  title  to  the  close  to  the  same  extent  that  he 
would  have  been  obliged  to  prove  it  before  under  the 
general  issue  (6) ;  that  is,  it  is  a  denial  of  possession,  if 
the  defendant  was  a  wrongdoer;  if  otherwise,  of  the  right 
to  the  possession ;  but,  in  either  supposition,  it  is  necessa- 
rily a  denial  of  title :  for,  even  in  the  former  case,  posses- 
sion is  title  against  a  wrongdoer,  and  therefore  the  plea 
raises  a  question  of  title  in  the  action,  and  prevents  the 
Judge  from  certifying. 

It  was  then  contended,  that  the  statute  Z2  &  23  Car.S, 
c*  9,  applied  to  the  case,  and  that  the  plaintiff  would  not 
be  entitled  to  any  more  costs  than  damages,  without  a 
judge's  certificate ;  for  that,  on  these  pleadings,  the  *'  free- 
hold or  title  might  have  come  in  issue,*'  either  on  the  plea 
of  not  guilty,  (as  it  certainly  might  by  statute  1 1  Geo.  2, 
c.  19,  s.  21),  or  the  plea  that  the  stable  was  not  the  plain- 
tiff's ;  and  it  was  said  that  he  ought  not  to  have  full  costs, 
unless  the  pleadings  upon  the  whole  record  excluded  the 
possibility  of  the  title  coming  in  question.  It  was  said 
that  most  of  the  cases  in  which  it  had  been  held  that  a 
special  plea  of  licence,  or  the  like,  which  shews  that  title 
could  not  come  in  question,  and  therefore  prevents  the 

(a)  2Yo.&Jer.544. 
(b)  Heath  v.  Afdward,  2  Bing.  N.  C.  106 ;  2  Scott,  160. 
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operation  of  the  statute,  had  arisen  before  the  statute  of  S*ch.  of  PUas, 
4  Anne>  c.  16,  allowing  double  pleading,  and  therefore 
do  not  apply  to  a  case  in  which  there  are  several  pleas. 
And,  if  the  matter  were  res  iniegra,  it  would  seem  not  un* 
reasonable  so  to  hold :  but  the  weight  of  authority  is  so 
very  great,  in  many  cases  since  the  statute  of  Anne,  that, 
wherever  there  is  a  special  plea  (which  excludes  all  ques- 
tion of  title)  found  against  the  defendant,  the  plaintiff  is 
entitled  to  full  costs,  that  it  is  impossible  now  to  decide 
otherwise.  In  Peddett  v.  KidtUe  (a),  the  question  was  con- 
sidered as  finally  concluded,  and  Lord  Kenyon  said  it 
would  be  dangerous  to  allow  any  innovations  to  be  made 
on  a  point  so  thoroughly  settled.  Therefore  the  rule 
must  be  made  absolute.  It  will  henceforth  be  prudent 
for  defendants  in  actions  of  trespass  of  a  trifling  nature, 
to  abstain  from  denying  that  the  locus  in  quo  is  the 
plaintifi^'s. 

Rule  absolute* 

(fl)  7  T.  R.  659. 


KiNE  V.  Sewell. 

!S LANDER. — The  first  count  of  the  declaration  stated,  a.,  haYingnn- 
that,  before  and  at  the  time  of  the  committing  of  the  b^Vhoose 
grievances  by  the  defendant,  the  plaintiff  carried  on  the  ^^Tj?*'  «"P^oj- 
trade  and  business  of  a  carpenter  and  builder,  in  which  penter,  to  do 
trade  and  business  he  had  theretofore  been  and  then  was  wood-woriT,  for 
retained  and  employed  by  one  Stephen  Balcombe  to  per-  "^^^1^^^ 

mate.  The 
bill  lent  in  having  exceeded  tlie  estimate,  B.  applied  to  D.  to  recommend  him  a  aarveyor  to  mes- 
ture  the  work,  upon  which  D.  told  B.  that  he  had  seen  C.  take  away  some  of  tht  quarterings;  B. 
informed  A.  of  it,  who  came  to  D.  and  asked  him,  did  he  say  so ;  to  which  D.  answered,  **  Yet, 
I  saw  the  man  employed  by  you  take  from  B.'s  house  two  long  pieces  of  quartering:  I  hal- 
looed to  tht  man."  In  an  action  of  slander,  brought  by  C.  against  D.,  tht  Judge  left  it  to 
the  Jury  to  say  whether  the  words  imputed  felony ;  and  if  they  thought  they  did^  told  them 
that  still  the  plaintiff  was  not  entitled  to  recover,  unless  he  shewed  express  malice,  or  the  jury 
believed  from  the  circumstances  that  the  defendant  was  actuated  by  nudidous  motives:— Jftld^ 
that  the  direction  was  right. 
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Eitek.  cf  piea$,  form  certain  work  in  and  about  the  erection  and  building 
of  a  certain  dwelling-bouse,  which  the  said  S.  Balcombe 
was  then  retained  to  manage  and  complete  for  and  at  the 
request  of  one  William  Barton :  that  the  said  plaintifTi  in 
the  performance  of  his  work  as  such  carpenter  and  builder 
as  aforesaid,  was  intrusted  with  the  care  and  disposal  of 
divers  large  quantities  of  timber,  the  property  of  the  said 
S.  Balcombe,  then  being  in  and  upon  the  premises  for  the 
purpose  of  being  used  and  employed  by  the  plaintiff  in 
the  building  and  erection  of  the  said  dwelling-house: 
that  the  defendant,  intending  to  injure  the  plaintiff  in  his 
good  name,  fame,  and  credit,  and  in  his  said  trade  and 
business,  and  to  bring  him  into  public  scandal,  infamy,  and 
disgrace  with  and  amongst  all  his  neighbours,  and  other 
good  and  worthy  subjects  of  this  realm,  and  to  cause  it  to 
be  suspected  and  believed  by  those  neighbours  and  sub-> 
jects  that  the  plaintiff  had  been  and  was  guilty  of  larceny 
as  thereafter  stated  to  have  been  charged  and  imputed  to 
him  by  the  said  defendant,  and  to  subject  him  to  the  pains 
and  penalties  by  the  law  provided  against  and  inflicted 
upon  persons  guilty  thereof,  and  to  harass,  impoverish,  and 
ruin  the  plaintiff,  theretofore,  to  wit,  on  &c.,  in  a  certain 
discourse  which  the  defendant  then  had  of  and  concerning 
the  plaintiff,  and  of  and  concerning  the  building  and  erec- 
tion of  the  said  dwelling-house,  and  of  and  concerning  the 
said  timber  so  in  the  care  and  disposal  of  the  plaintiff  aa 
aforesaid,  in  the  presence  and  hearing  of  the  said  S.  Bal- 
combe, and  of  divers  other  good  and  worthy  subjects  of 
this  realm,  falsely  and  maliciously  spoke  and  published  of 
and  concerning  the  plaintiff,  and  of  and  concerning  the 
building  and  erection  of  the  said  dwelling-house,  and  of 
and  concerning  the  timber  so  in  the  care  and  disposal  of 
the  plaintiff  as  aforesaid,  the  false,  scandalous,  malicious, 
and  defamatory  words  following  (with  innuendos  as  to  per- 
sons), that  is  to  say: — **  I  saw  the  man  employed  by  you 
take  from  Mr.  Barton's  house  and  carry  away  two  long 
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pieces  of  quartering.  4  by  2}«  as  much  as  he  could  carry  ;  Bx^.  ^^'^' 
I  hallooed  to  the  man." — There  were  two  other  counts  in 
which  similar  words  were  charged  to  have  been  spoken  in 
the  presence  of  Barton  and  one  Robert  Fosdyke.  The  de- 
claration alleged  as  special  damage,  that,  in  consequence  of 
the  premises,  Balcombe  had  wholly  neglected  and  declined 
further  to  employ  the  plaintifi^  whereby  he  had  been  de- 
prived of  great  gains^  profits,  &c.,  and  otherwise  greatly 
injured  and  damnified*     Plea,  Not  guilty* 

At  the  trial  before  Alderson,  B.,  at  the  Middle- 
sex Sittings  in  the  present  term,  it  appeared  that  Bal- 
combe having  engaged  to  build  a  house  for  Barton,  had 
employed  the  plaintiff  as  a  carpenter  to  do  some  part 
of  the  work  for  which  Balcombe  had  given  an  estimate, 
amounting  to  about  16/* ;  but,  in  consequence  of  some 
joists  having  been  omitted  by  mistake  out  of  the  estimate, 
the  bill  for  the  work  amounted  to  29L  Barton  being  dis- 
satisfied with  this,  went  to  the  defendant  and  asked  him  to 
recommend  him  a  surveyor  to  measure  the  wood-work. 
The  defendant  informed  him  that  he  had  seen  the  plaintiff 
take  away  some  of  the  quarterings,  upon  which  Barton 
went  to  Balcombe  and  informed  him  of  it.  Balcombe 
then  went  to  the  defendant  and  said,  ''  I  am  told  you  say 
that  you  saw  my  man  Kine  take  away  some  of  the  quar- 
terings from  Mr.  Barton's  premises,"  upon  which  the  de- 
fendant spoke  the  words  stated  in  the  declaration.  Bal- 
combe communicated  this  to  the  plaintiff.  It  appeared  that 
another  person  had  been  employed  in  the  work,  of  the 
name  of  Fosdyke.  The  plaintiff  went  to  the  defendant's» 
and  sent  for  Fosdyke  there,  and  on  his  coming  said  to  the 
defendant,  ''  Is  this  the  man  ?"  Upon  which  the  defend- 
ant said,  ''  No — you  are  the  man."  The  conversation 
with  Barton,  as  stated  in  the  declaration,  was  not  proved. 
It  also  appeared  from  the  evidence,  that  though,  upon  the 
first  information  being  given  by  the  defendant,  the  plaintiff's 
wages  had  been  stopt  by  Balcombe,  he  said  that  no  wood 
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Egeh.  of  PUas,  had  been  taken  away  that  he  was  aware  of.  and  that  he 
did  not  believe  that  any  had  been  taken^  and  Fosdyke 
also  said  that  none  could  have  been  taken  without  his 
missing  it.  The  learned  Judge  left  it  to  the  jury  to  say 
whether  they  thought  the  defendant  meant  to  impute 
felony  to  the  plaintiflf?  But  if  he  did,  still  that  the 
plaintiff  was  not  entitled  to  recover  unless  he  shewed  ez-> 
press  malice,  or  the  jury  believed  the  defendant  was  ac- 
tuated by  malicious  motives.  The  jury  having  found  for 
the  defendant, 

Humfrey  now  moved  for  a  new  trials  on  the  ground  of 
misdirection. — The  learned  Judge  was  wrong  in  laying  the 
case  before  the  jury  in  the  way  he  did,  as  the  statement 
1)y  the  defendant  to  Barton  was  not  a  privileged  communi- 
cation, and  therefore  not  protected.  Barton  was  not  inquir- 
ing about  the  loss  of  the  wood,  but  merely  asking  the  de- 
fendant to  recommend  him  a  surveyor.  The  case  of  7bo- 
good  V.  Spyring  (a)  is  no  authority  in  support  of  the  law 
as  laid  down  by  the  learned  Judge  in  this  case.  It  was 
there  held,  that  the  communication  to  Taylor,  the  fellow- 
workman  of  the  plaintiff,  in  the  plaintiff's  absence,  was 
unauthorized  and  officious,  and  not  protected,  although 
made  in  the  belief  of  its  truth,  if  it  were  in  point  of  fact 
false.  [Parke,  B. — There  the  communication  to  Taylor 
was  purely  gratuitous.]  Taylor  had  an  interest,  because 
he  was  a  fellow- workman  :  it  was  proved  that  a  cellar 
had  been  broken  open,  and  he  was  the  only  other  work- 
man. [Aldersofif  B. — No,  he  was  not  a  fellow-workman 
on  the  premises  where  the  cellar  had  been  broken  open, 
and  therefore  he  had  no  interest.  Parke^  B. — The  differ* 
ence  is,  that  here  Balcombe  is  the  party  interested.  The 
communication  to  Barton  was  not  proved.  Then  the  ques- 
tion is,  whether  the  other  two  communications  are  not 

fi)  1  C.  M.  &  R.  181. 
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privileged.]   It  is  not  the  case  of  a  person  wanting  infortna-  Sxeh.  «/  PUas^ 
tion  upon  the  subject;  Balcombe  went  merely  in  conse-     «^  '  ^ 

quence  of  having  heard  the  statements  made  by  the  defend-  Kinb 
ant.  [Parte,  B. — Yes^  it  is.  Is  a  man's  mouth  to  be  closed  siwell. 
when  I  ask  him  if  he  has  seen  another  man  take  away  my 
timber  ?  Tlie  decii^ion  in  Toogood  v.  Spyring  is  by  no  means 
new ;  it  is  only  an  instance.]  HerCj  no  offence  had  been 
committed  by  the  plaintiff;  he  is  admitted  to  be  an  innocent 
man ;  nobody  believes  that  he  took  away  the  wood ;  there- 
fore, as  against  him,  the  charge  of  the  defendant  is  false. 
[Parke,  B. — If  the  defendant  bonft  fide  believed  him  to 
be  the  man,  is  he  liable?  Is  a  man's  mouth  to  be  closed 
when  he  is  asked,  did  he  see  another  person  steal  the  in- 
quirer's property  ?  The  question  is,  whether  a  party  has  a 
right  to  answer  questions  put  to  him  by  a  person  interested 
in  the  matter.  I  have  always  understood  that  such  a  party, 
if  he  believes  the  statements  to  be  true,  is  excused ;  but, 
in  such  a  case,  it  ought  to  be  leflt  to  the  jury  whether  it  is 
probable,  from  the  words  and  circumstances,  that  he  so 
believed  it.]  In  Child  v.  Affleck  (a),  it  was  held,  that  in 
an  action  by  a  servant  for  a  libel,  in  the  form  of  a  charac- 
ter, it  is  necessary  to  shew  implied  malice,  by  directly  ne* 
gativing  the  charge,  or  express  malice  aliunde.  What 
is  there  said  by  Litiledalef  J.,  is  important  (6): — ''If, 
indeed,  the  plaintiff  had  distinctly  proved  the  falsehood 
of  the  statement,  the  case  would  have  assumed  a  dif- 
ferent shape.*'  No  doubt  in  that  case  the  mistress  be- 
lieved tliat  the  charges  she  made  were  true.  [Parke,  B. 
— The  expression  ''assuming  a  different  shape"  means 
with  reference  to  the  jury,  as  a  distinct  proof  of  the 
faUchood  of  the  charge  might  have  raised  a  strong  in- 
ference of  malice.]  In  Martin  v.  Strong  (c),  it  was  held 
that  words  spoken  by  a  subscriber  to  a  charity,  in  answer 

(a)  9  B.  &  Cr.  403;  4  Maa.         (6)  9  B.  &Cr.  405,406. 
&Ry.3^.  (c)  6Ad.&£.6d5. 
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tf  PUttif  to  inquiries  by  another  subscriber,  respecting  the  con- 
duct  of  a  medical  man  in  his  attendance  upon  the  ob- 
jects of  the  charity,  are  not,  merely  on  account  of  those 
circumstances,  a  privileged  communication.  There  it 
was  not  left  to  the  jury  to  find  express  malice.  [Parke^  B. 
— The  question  there  was,  whether  it  was  a  privileged 
communication.  If  the  election  was  over,  there  could  be 
no  interest.  Alderson,  B. — ^The  question  about  which  the 
subscribers  had  met  had  been  determined  one  way  or 
other  before  the  words  were  spoken  by  the  defendant, 
and  the  Judge  was  of  opinion  that  the  defendant  bad  no 
right  to  say  anything  about  the  matter.] 

Parke,  B. — I  am  of  opinion  that  there  must  be  no  rule. 
This  case  does  not  go  a  step  farther  than  Toogood  v.  Spy^ 
ring.  I  feel  satisfied  that  there  is  not  a  doubt  as  to  the 
propriety  of  the  law  that  is  there  laid  down ;  and  I  cannot 
doubt  that  it  is  a  perfectly  privileged  communication,  if  a 
party  who  is  interested  in  discovering  a  wrong  doer,  comes 
and  makes  inquiries,  and  a  person  in  answer  makes  a  dis- 
covery, or  a  bon&  fide  communication  which  he  knows,  or 
believes,  to  be  true,  although  it  may  possibly  affect  the 
character  of  a  third  person.  Then  the  consequence  of 
that  is,  that  no  person  whose  character  is  so  injured  in  the 
course  of  that  bona  fide  communication,  can  recover  any 
damages  in  an  action  against  the  person  who  has  expressed 
himself  in  that  transaction  in  a  way  so  as  to  affect  his 
character,  unless  he  can  shew  that  the  person  who  made 
that  communication  was  interested  in  so  making  it ;  and 
he  must  make  out  from  some  of  the  facts  of  the  case  that 
the  communication  was  not  made  bonft  fide  by  the  cle- 
fendant.  I  have  not  the  least  doubt  about  that,  and  that 
is  the  express  view  the  learned  judge  took  of  it,  and  I 
think  he  has  very  properly  left  that  question  to  the  jury. 

Now  the  only  ground  upon  which  this  application  is 
made,  is  upon  the  authority  of  the  case  of  Martin  v.  Strong  ; 
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and  I  take  it  from  the  report  of  that  case,  that  a  commu-  Each,  of  PUat^ 

1838 
nicAtion  was  made  by  the  defendant  to  Mrs.  Hicks,  re-  ^ 

fleeting  upon  the  plaintiff's  character.  I  think  she  iiad  Kimb 
no  right  to  inquire  into  his  character,  more  especially  at  sbwbll. 
that  time,  from  the  mere  simple  circumstance  of  her  being 
a  subscriber  to  the  institution  in  which  he  was  employed 
as  an  assistant ;  for  it  appears  a  communication  was  made 
at  the  place  where  the  meeting  had  been  held,  but  when 
the  object  of  that  meeting  had  been  answered ;  then  she 
had  no  longer  any  occasion  to  make  any  inquiry  into  the 
plaintiff's  character.  The  report  states  that  Mrs.  Hicks, 
a  subscriber,  questioned  the  defendant,  either  after  or 
before  he  had  lefc  the  chair,  as  to  some  complaints  which 
had  been  made  during  the  meeting,  and  the  defendant 
made  an  answer  in  the  words  set  out  in  the  declaration. 
Then  the  learned  judge  told  the  jury,  that,  supposing 
all  that  passed  during  the  meeting  to  be  in  the  nature 
of  a  privileged  communication,  the  meeting  was  not  ne- 
cessarily over  when  the  defendant  left  the  chair:  that 
is  the  real  question.  The  learned  judge  then  desired  the 
jury  to  consider  whether  the  conyersation  was  fairly  a 
part  of  the  proceedings  of  the  meeting;  and  the  jury 
found  in  effect  that  it  was  not.  Now  the  Court  of  King's 
Bench  say  that  there  is  not  a  sufficient  reason  for  the  con- 
versation between  the  two  parties,  to  constitute  a  privi- 
leged communication.  If  the  observations  had  been  made 
in  a  matter  of  contest,  and  the  contest  was  whether  that 
person  should  be  elected,  I  own  it  appears  to  me  that  it 
would  have  been  a  privileged  communication.  As  it  is, 
however,  there  seems  to  me  no  contradiction  between 
the  cases  of  Martin  v.  Strong,  and  Toogood  v.  Spyring. 

BoLLAND,  B«,  concurred. 

Gurnet,  B. — I  am  entirely  of  the  same  opinion.     I 
I  think  the  learned  judge  directed  the  jury  very  properly. 

X  2 
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Exeh.  of  PUat,  Alderson,  B. — ^The  case  of  Martin  ▼.  Strong  seems 
to  have  turned  entirely  upon  the  question  (and  the  learned 
judge  appears  to  have  so  considered  it)  whether  that 
which  took  place  was  any  part  of  the  proceedings  of 
the  meeting.  The  learned  judge  left  that  question  to 
the  jury,  and  the  jury  found  it  was  not.  But  then  it  is 
clear  that  a  person  who  subscribes  to  a  charity  has  no 
right  to  talk  of  the  concerns  and  character  of  a  medical 
man  employed  in  the  charity,  and  thus  cause  his  past 
conduct  to  be  the  general  topic  of  conversation,  unless  it 
be  absolutely  necessary  to  carry  some  particular  object 
into  effect.  Moreover,  no  person  can  say  Mrs.  Hicks  and 
the  defendant  had  a  riglit  to  converse  upon  the  moral 
characters  of  all  the  officers  belonging  to  the  charity. 
That  seems  to  have  been  the  opinion  of  the  Court  of 
King's  Bench,  and  well  it  might  have  been. 

Rule  refused. 


The  eomfflon 
order  fur  **  timt 


Woodman  r.  Goble. 
rrHATELEY,  on  a  former  day  in  this  term,  obtained  a 
to^lead'  "leSu  ^^^^  *^  ***®**^  cause  why  tlie  judgment  should  not  be  set  aside 
Ing  itsuBbiy,"      for  irregularity,  with  costs.     It  appeared  that  the  defend- 
applief  to  Uie  i      i     •      .       .  -,  *%  ,        •    .  i       i 

p/Moniy.  ant  had  obtained  an  order  *'  for  ten  days  time  to  plead, 

pleading  issuably :"  a  plea  was  delivered  in  due  time,  and 
the  plaintiff  replied,  concluding  to  the  country,  and  added 
the  simih'ter.  The  defendant  struck  out  the  similiter,  and 
demurred  specially  to  the  replication.  Upon  this  the 
plaintiff  signed  judgment  for  want  of  a  rejoinder,  on  the 
ground  that  the  special  demurrer  was  not  in  compliance 
with  the  terms  the  defendant  was  under  to  plead  issuably. 
—  Whateley  moved  to  set  this  judgment  aside  on  two 
grounds;  first,  that  the  terms  '*  pleading  issuably,"  did 
QOt  extend  beyond  the  plea;  and  secondly,  that  the  de- 
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fendant  not  being  under  terms  to  rejoin  gratis^  was  entitled  £mA.  rf  pum, 
to  a  rule  to  rejoin,  which  had  not  been  given.     Against 
this  rule 

J.  L.  Adolphus  shewed  cause. — The  question  is,  whe- 
ther,  where  a  defendant  is  under  tl»e  terms  of  pleading 
issual)Iy,  those  terms  are  confined  to  the  plea ;  or  whe* 
ther  they  are  applicable  to  all  his  subsequent  pleadings* 
[Parke,  B. — There  is  nothing  in  the  other  objection*  It 
is  not  necessary  to  have  a  rule  to  rejoin  where  there  is 
only  the  similiter  to  be  added.  Alderson,  B. — ^The  ques- 
tion is,  whether  the  party  agrees  to  waive  all  matters  of 
form,  and  plead  subsequently  nothing  but  substance.]  The 
first  case  is  that  of  Dewey  v.  Sopp{a),  where  the  Court 
said,  that  a  defendant's  being  under  terms  to  plead  issu- 
ably  is  not  to  oblige  him  at  all  events  to  join  issue  to  the 
country;  but  only  where  the  replication  offers  a  fair  issue, 
and  affords  no  reasonable  cause  of  demurrer.  That  as- 
sumes that  the  terms  are  binding  beyond  the  plea.  In 
Bell  v.  JDa  Costa  (6),  the  defendant,  being  under  terms, 
demurred  specially  to  the  replication,  and  the  Court  said, 
the  mere  question  in  these  cases  was,  whether  the  objec* 
tions  were  such  as  might  be  relied  on  upon  a  general  de« 
murrer.  That  shews  that  he  cannot  take  any  objection 
upon  special  demurrer.  Now  here  the  demurrer  is  not 
only  special  but  frivolous.  [Parke,  B. — If  frivolous,  you 
ought  to  have  moved  to  set  it  aside.]  Sawtell  v. Gillard{c) 
IS  an  express  authority  upon  the  point.  There  the  defend- 
ant, being  under  terms  to  plead  issnably,  demurred  speci* 
ally  to  the  replication ;  an.l  Abbott, C.J. ^  says, ''  admitting 
that  this  special  demurrer  is  boi.&  fide,  and  that  the  defen- 
dant may  sustain  prejudice  by  its  disallowance,  still  we  must 
act  upon  general  rules.     The  only  general  rule  which  the 


(a)  2  Stra.  1 185.  (b)  2  Bos.  &  Pull  446. 

(c)  5  D.  &  R.  620. 
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Exeh.  q^  puoM,  Court  Can  lay  down  is,  that  where  a  party  has  obtained 
time  on  the  terms  of  pleading  issuably,  and  by  his  plead- 
ing fails  to  bring  the  merits  of  the  case,  or  some  question 
of  fact,  or  some  question  of  law  arising  upon  the  facts  in 
issue,  he  does  not  comply  with  the  conditions  of  the  or- 
der.*' [Alderson,  B. — If  there  are  substantial  grounds  for 
a  special  demurrer,  the  party  should  apply  to  a  Judge  for 
leave  to  demur,  notwithstanding  he  is  under  terms  to  plead 
issuably ;  that  I  always  thought  the  proper  course*  Parke. 
B. — It  is  reasonable  to  suppose  that  a  defendant  under- 
stands by  the  terms  **  pleading  issuably,"  that  he  under- 
takes to  do  so  to  the  declaration  which  he  knows.  If  the 
matter  were  res  integra,  I  should  think  that  the  terms 
ought  not  extend  beyond  the  plea,  and  that  the  defendant 
should  be  at  large  afterwards  ;  but  we  must  be  governed 
by  the  cases.]  In  Gisborne  v.  Wyatt  (a),  the  Court  de- 
cided that  the  defendant,  being  on  terms  to  plead  issu- 
ably, ought  not  to  have  demurred  specially  to  the  replica- 
tion, and  ordered  some  of  the  causes  assigned  to  be  struck 
out.  {^Parke,  B. — The  Court  there  took  an  intermediate 
course — they  did  not  decide  on  the  point.  The  case  is 
not  an  authority  either  way,  as  the  parties  acquiesced  in  the 
suggestion  of  the  Court.]  It  is  in  favour  of  the  plaintiff, 
because  the  defendant  lost  every  thing  without  any  equiva- 
lent. [Alderson^  B. — The  Court  made  him  pay  the  costs.] 
In  Nanney  v.  Kenriek  (6),  Bayley,  J.,  says,  in  reference 
to Langford  v.  Waghorn  (c),  ''  a  special  demurrer  is  not  an 
issuable  plea,  but  if  there  are  good  grounds  the  Court  will 
sometimes  strike  out  the  causes."  Two  authorities  may  be 
relied  upon  on  the  other  side;  BeiiSY.  Applegafih{d).  and 
Barker  v.  Gleadow  {e).  In  Betis  v.  Applegarih^  where  the 
plaintiff  had  signed  judgment  on  the  ground  that  the  de- 
fendant, being  under  terms  to  plead  issuably,  had  demur- 
Co)  3  Dowl.  P.  G.  505.  {d)  4  Bing.  267;  12  Moor^ 
(6)  1  Dowl.  P.  C.  610.  501. 
(e)  7  Price,  670.                                (e)  5  Dowl.  P.  C.  134. 


HJLARY  TERM,  1  TICT.  807 

red  to  the  replication,  the  Court  undoubtedly  set  aside  Exeh.  of  puob, 
the  judgment  as  irregular.  In  Barter  ▼•  GleadoWf  the 
question  was  much  discussed  in  the  Bail  Court.  It  was 
certainly  there  held,  that  the  terms  "  pleading  issuably" 
applied  only  to  the  plea ;  but  that  was  (he  decision  of  a 
single  judge,  supported  only  by  a  single  case.  But  it  is 
assumed  there  that  the  demurrer  was  good  and  bon&  fide, 
which  distinguishes  that  case  from  this.  Here  it  is  con- 
tended that  this  demurrer  is  not  bona  fide  or  for  good 
cause.  [Alderson^  B. — Coleridge^  J.,  seems  to  consider 
that  Sawtell  v.  Gillard  was  decided  after  BeiU  v.  Appk' 
garihf  which  is  not  the  case.]  Though  that  judgment 
was  delivered  after  consideration^  and  is  undoubtedly  en- 
titled to  much  weight,  it  is  supported  only  by  one  pre- 
vious case,  not  fully  considered,  and  is  opposed  to  the 
whole  current  of  earlier  authorities. 

Whateletf,  contra. — If  the  terms  ''pleading  issuably" 
are  to  extend  to  all  the  subsequent  pleadings,  it  would 
entail  great  hardship  upon  the  defendant.  Here  a  de- 
claration is  delivered,  venue  Northumberland,  to  which 
the  defendant  is  obliged  to  plead  in  eight  days,  six  of 
which  are  occupied  in  sending  into  the  country  and  re- 
ceiving an  answer.  He  is  compelled  to  apply  for  time,  and 
further  time  is  given  on  the  terms  that  be  shall ''  plead  issu- 
ably," which  he  does.  Is  the  plaintiff,  after  that,  to  be  let 
loose  from  all  regularity  in  his  pleadings  ?  [Parke,  B. — If 
it  were  not  for  authorities,  it  would  seem  reasonable  to  say 
that  tlie  word  "  pleading"  in  "  pleading  issuably,'*  should 
not  have  a  more  extended  meaning  than  the  word  "  plead** 
in  the  first  part  of  the  sentence — ''  time  to  plead/'] 
The  words  ''  time  to  plead,  pleading  issuably,"  mean  that 
the  defendant  shall  have  time  to  plead  a  plea  which  goes 
to  the  merits.  Dewey  v.  Sopp  merely  decided  that  the 
demurrer  must  be  for  good  cause.     SawieU  v.  Gillard  is 
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B*ch.ofPieMt  certainly  against  the  defendant;  but  that  case  is  not  now 
N^....^^.^     law :  it  was  decided  not  to  have  any  weiglit  in  Betfs  v. 
Woodman      Applegarth.     There  Best^  C.  J.,  in  delivering  the  judg- 
GoBLB.        ment  of  the  full  Court,  says  :  *^  The  order  for  time  under 
terms  of  pleading  issuably,  must  apply  to  the   existing 
state  of  the  cause  at  the  time  it  is  issued,  and  does  not 
extend  to  cover  subsequent  errors*     If  it  did,  parties  might 
go  on  blundering  to  the  end  of  the  cause.     In  Sawtell  v. 
Gillard  the  attention  of  the  Court  was  not  called  to  this 
distinction/'     That  case  was  confirmed,  after  much  deli- 
beration, in  Barker  v.  Gleadow,  where  all  the  autliorities 
were  reviewed  and  observed  upon.     It  appears  to  he  more 
than  the  opinion  of  the  learned  Judge  who  decided  it.     It 
is  the  latest  authority,  and  is  expressly  in  favour  of  the 
defendant. 

Cur.  adv.  vult. 
On  a  subsequent  day, 

Parke,  B.,  said. — We  have  consulted  the  Judges  of 
the  two  other  Courts  in  this  case,  and  we  are  all  agreed 
that  the  true  construction  of  the  common  order  for  time 
to  plead  is,  that  the  terms  *^  pleading  issuably"  apply  to 
the  plea  only,  and  do  not  bind  the  defendant  as  to  the 
rejoinder,  or  other  subsequent  pleadings;  adopting  the 
authorities  of  Beits  v.  ApplegartA,  and  Barker  v.  Gtea-- 
dou>:  and  therefore  the  rule  will  be  absolute. 

Rule  absolute. 
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Exeh.  of  Pleat, 
1838. 

Smith  v.  Winter. 

fr  ALLIKGER  moved  for  a  rule  calling  on  the  plaintiff  Where  an  ac- 
to  shew  cause  why  he  or  his  attorney  should  not  produce  biUaofexchangc 
to  the  defendant,  or  his  attornev,  for  the  purpose  of  in-  *»"  bi^ought 

•        '  against  a  de- 

spection,  &C.5  a  certain  deed  to  which  the  plaintiff  was  an   fendant.  who 

,       1  .   ,       ,  1      i»       «  pleaded  that  he 

executing  party,  and  which  there  were  grounds  tor  be-  was  liable,  if  at 
lieving  was  in  their  possession.  In  one  of  the  pleas  to  an  oniyV— ^"/rf^ 
action  on  certain  bills  of  exchange,  it  was  alleged  that  the  that  he  was  not 

-    ^      ,  1.    .  .       .*.  .11  ,1  .        entiiled  10  ihc 

defendant  was  liable,  if  at  all,  only  as  surety,  and  that  the  inspection  of  a 
plaintiff  had  given  time  to  the  principal  debtor  without  tlie  p"i„i,ff»Vpos- 
consent  of  the  defendant;  the  deed  so  civing  time  was  the  '®;?'°"r  ^^ 

'  &         &  which  It  was 

one  required.    [Parke^  B. — Is  the  defendant  a  party  to  the  suggested  time 
deed  ?]   Not  an  instrumentary  party,  but  he  is  a  party  in  to  the  principal 
interest.    In  Bateman  v.  Phillips  (a),  the  rule  was  granted  thkh'dccd  the 
on  the  express  ground,  as  stated  by  Chambre,  J.,  of  the  ■"'•^y  *"■  "^ 
applicants  being,  though  **  not  instrumentary  parties,  yet 
parties  in  interest."     And  surely  a  surety  is  an  interested, 
though  not  an  instrumentary  party,  to  a  deed  which  re- 
leases or  gives  time  10  his  principal.    [Gurnet/,  B. — Is  not 
this  a  fishing  attempt  to  get  at  evidence  in  the  plaintiff  s 
possession?]     ^ot  more  so  than  in  every  case  where  buch 
an  apphcation  is  made  and  aUowed.     Of  course,  in  all 
these  cases  the  party  wants  the  evidence  that  is  in  posses- 
sion of  the  opposite  side ;  as  where  lessor  applies  against 
lessee^  Doe  v.  Slight  {b);    and  even  though   the  object 
were  to  find  defects,  that  has  been  held  to  be  no  ground 
for  refusal;  King  v.  King{c).    In  Browning  v.  Ai/lwin(d), 
the  Court  ordered  the  defendant  to  grant  to  the  plaintiff 
inspection  of  his  book,  without  which  the  plaintiff  could 
not  have  sued  him  for  negligence. 

(«)  4  Taunt.  157.  (c)  4  Taunt.  666. 

(b)  1  DowL  P.  G.  163.  (<0  7  B.  &  Gr.  204. 


SIO 


CASES  IN  THE  EXCHEQUER, 


I808. 


Parke,  B. — In  that  case  the  book  contained  the  con- 
tract which  the  plaintiff  had  employed  the  defendant  to 
make  as  his  broker ;  there  was  a  privity.  We  do  not  think 
the  defendant  here  is  such  a  party  as  entitles  him  to  in- 
spect the  deed.    He  must  give  notice  to  produce  in  the 

ordinary  way. 

Rule  refused. 


It  it  not  necet- 
■ary  for  an  exe- 
cution-creditor, 
appearing  on 
a  motion  un- 
der the  Inter- 
pleader Act,  to 
produce  an  affi- 
davit 


Angus  v.  Wootton. 

JBaRSTOW  had  obtained  a  rule  on  behalf  of  the  she- 
riff, under  the  Interpleader  Act. 

Rogers^  for  the  claimant,  objected  to  the  right  of  the 
execution  creditor  to  be  heard,  inasmuch  as  he  had  pro- 
duced no  aflSdavit.     He  cited  Powell  v.  Lock  (a). 

Parke,  B. — So  far  as  relates  to  the  execution  creditor, 
an  affidavit  from  him  is  not  wanted.  The  case  of  Powell 
y.  Lock  was  that  of  a  claimant. 

The  Court  directed  an  issue. 

(a)  3  A.  &  £.  315;  4  Nev.  &  Man.  852. 


Where  the  de- 
fendant does  not 
appear,  but  an 
appearance  is 
entered  for 
liim  according 
to  the  sutute, 
it  is  nut  ne- 
cessary to  de- 
liver a  copy  of 
the  bilt  of  costs 
before  taxation, 
notwithstanding 
the  rule  of  this 
Court,  M.  T.  1 
WilL  4,  s.  la 


BuRCu  V.  Pointer. 

Wordsworth  had  obtained  a  rule  for  the  Mas- 
ter  to  review  his  taxation  in  this  cause,  on  the  ground 
that  a  copy  of  the  bill  of  costs  had  not  been  delivered 
prior  to  taxation.  It  was  stated  in  the  affidavit  in  answer 
to  the  motion,  that  the  defendant  had  not  appeared  to  the 
action,  but  that  an  appearance  had  been  entered  for  him 
according  to  the  statute. 

Humfrey  shewed  cause. — ^The  rule  pf  H.  T.  4  W.  *i  s. 
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17,  expressly  says,  that  "  notice  of  taxing  costs  shall  not  BtdL  of  pihu^ 
be  necessary  in  any  case  when  the  defendant  has  not  ap-  ^  '  ^ 

peared  in  person,  or  hy  his  attorney  or  guardian^  notwith*  Burch 
standing  by  the  General  Rule  of  T.  T.  1  Will.  4,  s.  IZ.""  By  poimkb. 
the  former  rule,  or.e  day's  notice  of  taxation  was  required 
to  be  given.  [ParAre,  B. — There  is  a  rule  of  this  Courts 
M.  T.  ]  Will.  4,  s.  lOy  which  requires  that  the  copy  of  the 
bill  of  costs  shall  be  delivered.]  That  is  inconsistent  with 
the  subsequent  rule  of  all  the  Courts,  H.  T.  4  Will.  4,  s.  17, 
and  must  be  taken  to  have  been  repealed  by  it.  It  would 
be  absurd  to  make  it  necessary  to  deliver  a  copy  of  the 
bill  of  costs,  when  no  notice  of  taxation  need  be  given. 

Wordsworth,  in  support  of  the  rule.  The  rule  of  this 
Court,  M.  T.  1  Will.  4,  s.  10,  is  imperative,  that  a  bill  of 
costs  shall  be  delivered  one  day  before  taxation.  [^Parke, 
B. — The  rule  of  this  Court  is  superseded  by  the  rule  of  all 
the  Courts,  H.  T.  4  Will.  4,  s.  17.]  It  is  submitted  that  that 
rule  only  repeals  or  restricts  the  rule  of  T.  T.  I  Will.  4, 
s.  12,  to  which  it  refers,  but  does  not  affect  the  rule  or  the 
practice  of  this  Court. 

Parke,  B. — The  rule  of  this  Court  in  its  terms  applies 
only  to  cases  where  there  is  some  attorney  of  the  party 
whose  costs  are  to  be  taxed.  Then  how  is  the  plaintiff  to 
deliver  a  copy  of  the  bill  of  costs  where  there  is  no  recog- 
nized attorney,  the  party  not  having  appeared  ?  It  is  quite 
clear  that  no  notice  of  taxation  need  be  given:  then  it  would 
be  abdurd  to  require  the  delivery  of  a  copy  of  the  bill  of 
costs.  But  independently  of  that,  it  is  clear  that  the  rule 
which  abrogates  the  necessity  of  notice,  impliedly  abro- 
gates the  neces&ity  of  delivering  a  copy  of  the  bill  of 
costs. 

Rule  discharged  with  costs. 
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Bxeh.  of  Pleoi, 

"  Waller  v.  Andrews  and  Another. 

By  a  memo-       ilEBT. — The  declnr  ition  stated  that  theretorore,  to  wit, 

run  d  urn  of  .       -,        ^  .iiri 

agrecm.nt,ccr-    O"  ^H^  i7th  of  Apiii,  l8i6,  by  a  Certain  memorandum  of 
lanirwrredc-    agreement  then  made  and  entered  into  between  Daniel 

mised  by  the 
pUintifT  lo  the 
defendant,  sub- 
ject to  a  condi- 
tion that  the 
defendant 
should  pay  all 
ou'goings 
whatsoever, 
rates,  taxes, 


Smith  &  Son,  therein  described  as  surveyors  and  hmd 
agents,  for  and  on  behalf  of  the  plaintiff,  of  the  one  part, 
and  the  defendants  of  the  other  part,  certain  marsh  lands 
and  premises,  therein  particularly  mentioned  and  de- 
scribed, were  demised  by  the  plaintiff  to  the  defendants, 
for  the  full  end  and  term  of  fourteen  years,  from  the  1st 
thet'VarochTu*!*  ^^  January  then  next,  at  and  for  the  clear  annual  rent  of 
400/.,  payable  half-yearly  by  equal  portions,  subject  to, 
amongst  others,  tl;e  following  conditions  and  provisions, 
to  wit,  that  the  defendants  should  pay  and  disc/targe  all 


or  parliament- 
ary, which  then 
were  or  should 
be  thereafter 
chsrged  or 

orVrawou^IlT"  ^"'*^^'"A'*  whatsoever,  rates,  taxes,  scats,  &c„  whether 

of  the  said 


marsh  lands 
(the  then  pre- 
sent land-iax 
only  exwepted) : 


parochial  or  parliamentary,  that  then  were  or  should  be 

thereafter  charged  or  chargeable  upon  or  on  account  of 

the  said  marsh  lands  (the  then  present  land  tax  only  ex- 

—//r«.  that  an  ceptcd).   The  declaration  then  alleged,  that,  althouch  the 

extraordinary  '  '  o       »  »  © 

assessment 
made  by  Com- 
missioners of 
Sewers  upon 
the  lands,  tor 
a  work  of  per- 
manent benefit 
to  the  land, 
was  wiihin  the 
meaning  of  the 
agreement 
The  assess- 


defendants  did,  in  (he  first  and  several  succeeding  years 
of  the  said  term  continually  until  the  Is^t  of  January,  18«>o, 
pay  to  the  pl.iintiff  a  certain  part  of  the  annual  rent  of 
400/.  which  accrued  due  un(!er  and  by  virtue  of  the  said 
demise  in  each  and  every  of  those  years,  to  wit,  the  sum 
of  J50/.  in  each  of  those  years  for  and  in  respect  of  the 
demised  premises,  yet  they  had  not  at  any  time  paid  the 
mentwas  made  residue  of  the  said  rent  of  400/.  for  any  or  either  of  those 
por^ons  upon'  years.  It  then  went  on  to  allege,  that  there  was  and  re- 
lccu*l,Te«"  *For  "gained  due  to  the  plaintiff  the  sum  of  60/.,  parcel  and 
four  years  the     residue  of  the  Said  sum  of  400/.,  for  rent  for  and  in  respect 

defendant  (the        n    %       %       •      y  •  i  it^-  oi. 

tenant)  paid,  in  of  the  demised  premises,  under  and  by  virtue  of  the  de- 

the  first  in- 
stance, both  bis  own  share  and  that  of  the  plaintiflT,  (his  landlord),  and  upon  each  half-year's  set- 
tlement of  accounts  for  rent  due,  with  the  plaintiff's  agent,  who  was  ignorant  of  the  agreement, 
the  sum  so  paid  was  allowed  towards  the  rent,  and  receipts  were  given  for  the  balance: — Held, 
in  an  action  brought  upon  the  agreement,  to  recover  the  sums  ao  allowed  as  arrears  of  rent,  that 
the  fiicts  supported  a  plea  of  paymeaL 
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mise^  for  the, first  year  of  the  said  term,  to  wit,  on  the  Ist  Arc*,  of  PUas^ 
of  January,  1S;I8.     It  also  contained  a  similar  averment 
for  the  2nd,  3rd,  4th,  5ih,  Gth,  7th,  and  8ih  years  of  the 
term. 

Pleas,  first,  that  after  the  accruing  of  the  causes  of 
action  in  the  declaration  mentioned,  and  before  the  com- 
mencement of  the  suit,  to  wit,  on  &c.,  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement 
of  the  suit,  they,  the  defendants,  paid  to  the  plaintiflT,  and 
the  plaintiff  then  and  there  accepted  of  and  from  the  de* 
fendants,  divers  sums  of  money,  together  amounting  to  the 
aggregate  amount  of  the  said  several  sums  of  50/.,  parcel 
and  resithie  &c.  in  the  said  declaration  mentioned,  and 
thereby  demanded,  to  wit,  the  sum  of  400/.,  in  full  satis- 
faction and  dis^charge  of  the  said  several  sums  of  50/., 
parcel  and  residue  &c.  in  the  declaration  mentioned,  and 
thereby  demanded.  Secondly,  as  to  17o/.,  parcel  &c., 
the  Statute  of  Limitations.  The  replication  took  issue 
on  both  pleas. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last 
Assizes  for  the  county  of  Kent,  it  appeared  that  in  the 
year  1831,  the  commissioners  of  sewers  for  the  eastern 
division  of  Kent  decreed  that  an  extraordinary  expendi- 
ture should  take  place  in  the  rebuilding  and  er^'Cting  a 
sluice  and  other  works  at  a  place  called  Stunar,  in  Kent, 
the  expence  of  which  exceeded  the  sum  of  5000/.  In 
consequence  of  so  large  an  expenditure  upon  a  permanent 
work,  the  commissioners  of  sewers  summoned  a  jury,  who 
returned  an  inquisition ;  and  the  commissioners,  on  the  7tU 
of  January,  1831,  made  their  decree,  assessing  the  owners 
and  occupiers  of  lands  specified  in  a  schedule,  (including 
the  premises  demised  by  the  plaintiff  to  the  defendants), 
in  certain  sums  payable  at  stated  periods,  and  decreed 
that  four-fifths  of  such  sums  should  be  taxed,  assessed, 
and  charged  upon  the  owners  of  such  lands,  and  the  re- 
maining one-fifth  upon  the  occupiers  respectively.    It  ap« 
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jsmA  rf  PZnwy  peared  that  the  defendants  were  in  the  habit  of  paying  their 
rent  to  Messrs.  Bnller  and  Rashleigh,  the  agents  of  the 
plaintiff;  and  they  not  having  seen  the  agreement  between 
the  parties  (which  had  been  accidentally  mislaid  by  a  third 
person),  deducted  from  the  rent,  during  the  years  18«il, 
1833,  1833,  1834,  and  1835,  the  four-fifths  of  sewers-rate 
or  scot,  which,  by  the  decree  of  the  Commissioners,  was 
charged  upon  the  owners,  and  which  had  been  paid 
in  the  first  instance  by  the  tenants,  and  gave  receipts  for 
the  balance.  The  one  for  1831  was  in  the  following 
form : — "  Received  of  Mr.  Andrews  the  sum  of  171/.  18#. 
]0c/.5  balance  of  a  half  year's  rent  at  Slodmarsh,  due  at 
Midsummer  last  to  Thomas  Walleri  Esq.,  for  whose  use 
it  is  received  by  us. 

"  Buller  &  Rashleigh." 

And  on  the  back  of  the  receipt  the  account  was  thus 

stated : — 

"Rent £200 

Land  Tax         -  -        £    6    5    0 

Scot         -        -  -  21  IG    2 

Cash         ...  171  18  10 


200    0    0' 


And  the  other  receipts  were  generally  stated  to  be  for 
the  balance  of  rent.  In  December  1 835,  the  agreement  was 
discovered,  and  the  landlord  not  only  refused  to  allow  a 
deduction  for  the  landlord's  scot  in  future,  but  claimed  to 
be  repaid  the  sums  which  had  been  allowed  by  the  agents  in 
the  previous  accounts.  On  the  part  of  the  defendant,  it 
was  contended  that  this  scot  was  not  one  which  by  the 
agreement  he  was  bound  to  pay  ;  but  that  even  if  it  was, 
the  rents  had  been  acknowledged  by  the  accounts  to  be 
paid,  and  it  could  not  now  be  recovered.  The  learned 
Judge  was  of  opinion  that  this  sewerWate,  though  ex- 
traordinary, was  a  parliamentary  assessment  within  the 
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meaning  of  the  agreement,  and  that  the  defendant  did  not,  ^<?A.  </  Plra#, 
by  the  deductions  allowed  him  in  account,  support  his  plea 
of  payment ;  and  having  directed  the  jury  accordingly, 
they  found  a  verdict  for  the  plaintiff  for  87/.  4«.  8d. ;  but 
the  learned  Judge  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
this  was  not  a  scot  or  tax  within  the  meaning  of  the  agree- 
ment, or  to  enter  a  verdict  for  the  defendant,  if  they 
should  think  the  plea  had  been  proved.  Piatt  having  in 
Michaelmas  Term  last  obtained  a  rule  accordingly — 

Thesiger  and  Channell  now  shewed  cause. — By  the 
agreement  the  defendants  undertake  to  pay  and  discharge 
"  all  outgoings  whatsoever,  rates,  taxes,  scots,  &c.,  whe- 
ther parochial  or  parliamentary,  that  then  were,  or  should 
be  thereafter,  charged  or  chargeable  upon  or  on  account  of 
the  said  marsh  lands  (the  present  land  tax  only  excepted);** 
which  are  terms  sufficiently  large  to  include  this  sewers' 
rate.  The  words  "  whether  parochial  or  parliamentary'* 
are  meant  as  words  of  extension,  and  not  of  qualification. 
But,  even  admitting  those  words  to  be  restrictive,  this  is 
strictly  a  parliamentary  scot.  The  land  demised  is  called 
marsh  land,  and  it  is  reasonable  that  the  covenant  should 
be  construed  with  reference  to  the  nature  of  the  subject- 
matter  demised.  The  agreement  provides  for  future  as 
well  as  present  taxes,  so  as  to  comprehend  contingencies 
of  this  nature :  the  words  are,  "  that  then  were,  or  should 
be  thereafter,  charged  or  chargeable.**  There  is  an  ex- 
press exception  of  the  land  tax,  and  of  that  only.  If 
however  the  liability  of  the  tenant  is  confined  to  the  pay- 
ment of  taxes  strictly  parochial  or  parliamentary,  the  de- 
fendants are  still  liable,  for  this  may  be  correctly  termed 
a  parliamentary  scot,  having  been  imposed  by  the  com- 
missioners under  the  authority  of  Parliament.  Secondly, 
as  to  the  question  of  payment.  The  circumstance  of  the 
plaintifi^'s  agents,  who  made  these  allowances,  having  been 

VOL.  Iff.  y  M.  w. 
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jEmA.  rf  Phoif  ignorant  of  the  agreement,  clearly  shews  that  the  allow- 
ances were  made  by  mistake,  and  the  Court  will  assist  the 
plaintiff  in  recovering  back  that  which  it  is  against  good 
conscience  that  the  defendants  should  retain*  The  defend- 
ants, to  conclude  the  plaintiff,  must  shew  either  a  payment 
in  fact,  or  a  receipt  for  the  money. 

Plait  and  Siarr^  contra. — The  covenant  must  be  con- 
strued with  reference  to  the  intention  of  the  parties,  to  be 
collected  from  the  language  of  it :  and  the  intention  was 
to  limit  the  liability  of  the  tenants  to  payment  of  such 
**  rates,  taxes,  or  scots,*'  as  are  strictly  parochial  or  parlia- 
mentary. This  is  clearly  not  a  parochial  rate.  Neither  is 
it  a  parliamentary  scot  or  tax.  Though  the  right  to  im- 
pose both  classes  may  be  derived  from  statute,  yet  each 
takes  its  designation  from  the  mode  in  which  that  right  is 
carried  into  operation.  Thus,  the  power  to  make  a  poor 
rate  is  given  by  statute ;  yet,  from  the  mode  of  levying  it, 
it  becomes  a  parochial  tax.  The  commissioners  of  sewers 
may  act  by  virtue  of  old  statutes,  but  that  circumstance 
alone  is  not  enough  to  render  their  assessment  a  parlia- 
mentary tax.  [Gtirn^y,  B. — Is  not  the  land  tax,  which 
is  a  parliamentary  tax,  similar  to  this?]  No,  because 
that  is  an  impost  of  a  fixed  sum  specified  by  Parliament, 
and  others  are  employed  as  mere  instruments  for  carrying 
the  act  of  the  legislature  into  effect.  No  statute  directs 
specifically  what  sum  is  to  be  raised  by  the  commissioners 
of  sewers.  There  is  also  authority  for  saying  that  this 
assessment  is  not  a  parliamentary  tax.  In  Brewster  v. 
Kitchel  (a),  Lord  Holt  observes :  ^'  There  be  other  taxes 
not  parliamentary,  as  repair  of  churches,  commission  of 
sewers,'  for  any  imposition  which  takes  away  part  of  his 
goods  or  rent,  is  a  tax."  It  is  well  known  that  when  the 
commissioners  of  sewers  want  a  sum  for  any  extraordinary 

(a)  2  Sulk.  616;  1  Ld.  Raym.  318 ;  1  Salk.  198. 
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purpose,  they  apply  to  Parliament  and  obtain  a  specific  S****  9f  l^ien^ 
act,  and  then  it  becomes  a  parliamentary  tax.  It  is  said 
that  the  word  "  scot"  has  an  appropriate  and  peculiar 
meaning  applicable  to  this  kind  of  tax ;  but  according  to 
the  interpretation  of  it  in  Spelman,  505,  it  signifies  only 
''  a  customary  contribution  laid  upon  all  subjects  accord- 
ing to  their  ability ;"  and  to  the  same  effect  in  Cowell's 
Interpreter  of  Law  Words, — "  a  customary  contribution 
upon  all  subjects  after  their  ability."  But  the  intention 
of  the  parties,  at  all  erents,  must  be  restricted  to  or- 
dinary taxes,  and  cannot  be  construed  to  extend  to  one  of 
an  extraordinary  kind,  arising  upon  an  unforseen  casualty. 
Secondly,  the  plea  of  payment  is  well  supported  by  the 
evidence.  If  the  whole  rent  was  not  paid  in  money  by  the 
tenant  to  the  landlord,  it  was  allowed  in  account^  which  ia 
the  same  thing*  The  whole  rent  means  the  sum  advanced 
and  allowed  on  account  of  the  landlord ;  and  the  case  is 
the  same  as  if  the  money  had  been  returned  by  the  land- 
lord after  payment  of  the  entire  rent — They  cited  Bram- 
ston  V.  Robins  (a),  Andrew  v.  Hancock  (b),  Skyring  v. 
ChreentffOod{c),  and  Jeffs  v.  Wood{d). 

Cur.  adv.  vult 
The  judgment  of  the  Court  was  afterwards  delivered  by 

Parke,  B.,  who  (after  stating  the  facts)  said— The  first 
question  in  the  case  was,  whether  a  sewer's  rate  on  the 
landlord,  in  respect  of  the  permanent  improvement  of  the 
land  by  a  new  sluice,  falls  within  the  terms  of  the  agree- 
ment. We  think  it  does;  for,  though  the  authority  of 
Lord  Holt  (e)  raises  a  doubt  whether  this  could  be  pro- 
perly considered  as  a  parliamentary  tax,  and  therefore,  if 

(a)  4  Bing.  11.  (rf)  2  P.  Wms.  298. 

(6)  1  Bro.  &  B.  37.  (e)  2  Salk.  616. 

(c)  4B.  &C.281. 
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Exeh.  qf  pum,  the  words  '' parliamentary  taxes"  only  had  been  men- 
tioned, it  might  have  been  questionable  whether  the 
sewer's  rate  was  included,  yet,  when  such  very  extensive 
words  as  those  in  the  agreement  are  used,  that  is,  **  all 
outgoings,  rates,  and  scots,''  which  last  word  is  commonly 
applied  to  sewer*s  rates  oti  marsh  lands,  we  think  that  the 
sewer's  rate  is  included.  It  is  a  ''  scot,"  and  would  be 
comprised  in  the  terms  "  all  parliamentary  scots,"  though 
not  perhaps  properly  and  technically  so,  as  not  being  im- 
posed directly  by  parliament,  but  by  commissioners  de- 
riving their  authorities  under  an  act  of  Parliament. 

The  next  question  is,  whether,  on  the  evidence  in  the 
case,  the  plea  of  payment  was  proved.  What  appears  to 
have  been  done  was  this: — On  each  half  year's  settlement 
for  the  rent  due,  the  landlord's  sewer's  rate,  which  had 
been  paid  by  the  tenant,  was  allowed  as  a  part  payment 
of  the  rent  by  the  tenant,  and  a  receipt  given  for  the  ba- 
lance, expressing  it  to  be  such.  This  amounts  to  an  agree- 
ment that  this  portion  of  the  rent  shall  be  considered  as 
paid,  and  places  the  parties  in  the  same  situation  as  if  the 
amount  had  been  actually  paid  in  money  to  the  landlord, 
and  then  returned  by  him  to  the  tenant  to  repay  the 
sewer's  rate,  which  he  had  disbursed.  Such  a  transaction 
may  be  described  in  pleading  as  payment :  Bramston  v. 
Robins  (a),  and  see  the  case  of  Wade  v.  Wilson  (6).  If 
there  had  been  any  fraud  on  the  part  of  the  tenant,  in 
making  the  agreement  with  the  landlord,  that  the  sewer's 
rate  paid  should  be  allowed  as  payment — if,  for  instance, 
he  had  wilfully  misrepresented  the  contents  of  the  lease — 
then,  indeed,  the  whole  agreement  would  probably  have 
been  rendered  void,  and  there  would  have  been  no  pay- 
ment ;  nor  would  there  have  been  any  if  the  agreement 
had  been  conditional  that  the  sewer's  rate  should  be  al- 
lowed as  payment,  if  it  turned  out  that  the  landlord  was 

(a)4BiDg.  14.  (6)  1  East,  200. 
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bound  to  pay  that  rate,  otherwise  not.     Here,  however,  Sxeh.  of  PUa$^ 

there  was  neither /ratfd  nor  conc/f^f  on,  express  or  implied. 

The  tenant  might  bon&  fide  suppose  that  he  was  not  bound 

to  pay  this  species  of  sewer's  rate,  and  the  agreement  to 

allow  it  as  payment  was  unconditional.     Whether  the 

plaintiff  could  recover  back  this  money,  as  money  paid 

under  a  mistake  of  fact,  is  a  question  on  which  we  are  not 

called  upon  to  pronounce  any  opinion. 

Rule  absolute. 


Clark  v.  Dignum. 

JlSaRSTOW  had  obtained  a  rule  to  shew  cause  why  an  An  Attachment 
attachment  for  non-payment  of  costs  should  not  be  set  meiit*ofco»u 
aside,  on  the  ground  that  the  costs  had  not  been  demanded  ^^^^^  ^  *"P- 

.       ,  •  ported  by  a  de- 

by  the  attorney  in  the  cause,  but  only  by  a  person  autho-  mandof  the 
riaed  to  receive  them  for  him.  pwionjautho- 

rised  by  the  at- 
torney to  re- 

Humfrey  shewed  cause. — The  only  case  which  resem-  ceive  them. 
bles  the  present  is  the  case  of  the  attorney's  clerk  (n), 
where  it  was  certainly  held  that  an  affidavit  of  a  demand 
by  him  was  not  sufficient,  without  shewing  a  power  of 
attorney.  It  has,  however,  been  decided  that  the  real 
attorney  in  the  cause  at  the  time  is  the  person  to  demand 
the  costs,  though  he  is  not  the  attorney  on  the  record. 

Parke,  B. — The  reason  why  a  demand  by  him  is  suf- 
ficient, is,  because  payment  to  him  would  be  payment  to 
his  principal.  A  demand  of  costs  by  the  attorney  himself 
is  sufficient,  because  he  represents  the  principal  for  all  the 
purposes  of  the  suit ;  but  he  cannot  employ  another  to 
receive  them  for  him.     The  rule,  delegatus  non  potest 

(a)  See  HaHly  v.  Barlow^  1  Chitty,  229 ;  Ex  parte  Fortescutf  2 
Dowl.  P.  C.  448. 
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0/  Pkoh  delegare,  upplies.    The  Master  informs  us^  that,  according 
to  the  practice,  this  is  not  sufficient. 

Aldbrsok,  B.-r--If  it  were  not  so,  there  would  be  nothing 
to  prevent  an  attorney  from  employing  some  creditor  of 
Kia  €wn  to  get  possession  of  the  money,  and  thereby  ren^ 
der  hopeless  the  client's  chance  of  recovering  the  money. 

Rule  absolute. 


Where  two  nc- 
tioiu  we«e 
broiigbt  by  the 
utme  pUintifb 
•gaiost  differaal 
defendants,  <m 
dUTereat  polkiea 
ot  inauriwoe  on, 
the  tame  a^iy^ 
the  Court  re* 
Aiaed  to  conso- 
lidate them,  at 
tbe  instance  of 
the  defendants, 
without  tbe 
consent  of  the 
plaintiA. 


M 'GrEgor  and  Another  v*  Horsfall. 
M'Grsgor  and  Another  r.  Smith. 

X  HE  above  two  actions  were  brought  by  the  same  plain- 
tiffs upon  two  different  policies  of  insurance  effected  with 
two  different  companies  upon  the  same  ship^  against  the 
defendants,  as  chairmen  of  those  respective  companies* 
After  the  declaration  was  delivered,  the  defendant  took 
out  a  summons  to  consolidate  the  actions,  which  was  served 
on  the  plaintiff;  and  after  hearing  the  parties  at  chambers, 
Parkf  J.  made  the  following  order: — **  I  do  order,  that 
upon  subnttssion  of  the  plaintiffs  and  the  last-named  de-« 
feadant  to  be  bound  and  concluded  by  such  verdict  as 
shall  be  found  in  the  first-mentioned  action  (provided  the 
same  shaU  be  to  the  satisfaction  of  the  judge  before  whom 
the  same  shall  be  tried),  the  defendant  in  the  first  men* 
tioned  action  admitting  his  subscription  to  the  policy  in 
question,  by  his  authorized  agents  named  in  the  declara- 
tion, all  further  proceedings  in  the  last-mentioned  actioft 
be  stayed."  CressteeU  having  obtained  a  rule  to  shew 
cause  why  thb  order  should  not  be  set  aside  or  amended, 

Wightman  shewed  cause. — It  is  said,  that  by  this  order 
the  plaintiff  is  bound,  without  his  consent,  to  try  the  first- 
mentioned  action,  and  he  insists  he  has  a  right  to  try 
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which  action  he  pleases.    But  he  does  not  shew  to  the  BmA.  ef  pimti 

Court  any  reason  for  wishing  to  try  one  action  rather  than 

the  other;  he  merely  objects  to  being  bound  by  the  one 

fixed  upon.    Doyle  v.  An^rson  {a)  may  be  cited  as  an 

authority  that  the  Court  will  not  in  such  a  case,  without 

the  plaintiff's  consent,  make  a  consolidation  rule  upon  the 

terms  of  the  plaintiff  and  defendant  being  bound  in  both 

actions  by  the  event  of  one*  But  that  case  has  been  much 

shaken,  if  not  overruled,  by  HoUingsworth  v.  Broderickib)* 

[ParkCf  B. — The  order  for  consolidation  is  a  favour  asked 

by  the  defendants.     Have  you  any  precedent  for  binding 

the  plaintiff  against  his  consent?]     HoUingsworth  v.  Bro^ 

deriek  appears  to  go  to  that  extent.     Two  actions  having 

there  been  brought  by  the  same  plaintiff  against  different 

defendants,  on  the  same  policy  of  insurance,  the  Court 

consolidated  them,  after  a  declaration  had  been  delivered 

in  one,  and  an  appearance  entered  in  the  other,  at  the 

instance  of  the  defendant  in  the  latter  action,  although  the 

plaintiff  objected. 

Cresswell,  contra. — The  plaintiffs  have  an  undeniable 
right  to  try  which  action  they  please,  and  ought  not  to  be 
prevented  from  exercising  that  choice>  which,  by  this  order, 
they  would  in  effect  be.  This  is  not  the  case  of  two  ac- 
tions on  the  same  policy,  but  of  two  policies  of  2000/. 
each,  effected  witli  different  companies.  A  consolidation 
rule  has  never  been  made  without  consent  in  cases  where 
the  actions  were  on  different  policies.  The  learned  Judge 
had  no  power  to  bind  the  plaintiff,  or  to  order  a  stay  of  pro- 
ceedings in  the  second  action^  In  Doyle  v.  Anderson,  the 
Court  decided  that  they  could  not  bind  the  plaintiff  with- 
out his  consent.  It  is  a  mistake  to  suppose  that  HolUngs* 
worth  V.  Broderick  shook   that  decision.      In  the  latter 


(a)  1  Ad.  &  EUis,  6^5;  4  Nev.  &  Man.  873. 
(6)  4  Ad.  &  EUis,  ^^. 
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Sttek.  of  Fkoi^  case,  there  were  forty-eight  actions  brought  by  the  same 
plaintiff  upon  the  same  policy,  and  the  decision  of  the 
Court  amounts  only  to  a  recommendation  that  the  conso- 
lidation should  be  made*  The  plaintiffs  are  willing  to  con- 
sent to  the  consolidation  rule  upon  the  following  terms  : — 
the  plaintiffs  to  select  which  action  they  will  try,  the  de- 
fendants in  the  action  that  is  not  tried  agreeing  to  be 
bound  by  the  verdict  in  the  other ;  the  defendant's  in- 
terest in  the  policy  to  be  admitted  ;  and,  if  the  defendant 
in  the  action  which  is  to  be  tried  pays  money  into  Court, 
money  is  also  to  be  paid  into  Court  by  the  other. 


Parke,  B. — We  think  the  plaintiffs  cannot  be  bound 
in  the  way  proposed  by  this  order;  and  unless  the  terms 
that  have  been  offered  are  agreed  to  in  a  week,  the  rule 
for  rescinding  the  order  must  be  made  absolute. 

Rule  accordingly* 


Barton  v.  Ranson. 

A  cause  and  all  JJEBT  for  goods  sold  and  delivered,  and  on  an  account 
ference  having  Stated.  Pleas,  that  the  defendant  never  was  indebted, 
artkration^tbe^  *"^  ^  set-off  for  money  paid  and  on  an  account  stated, 
arbitrator  set      By  an  order  of  Mr.  Justice  Patteson,  dated  the  8th  March, 

out  all  the  facts    ,^^^     ,  ,     ,,  _.^  _  , 

upon  the  face  of  lodO,  the  cause,  and  all  matters  in  dinerence  between  the 
then  awarded     parties,  were  referred  to  the  award,  order,and  determination 

that  the  plain- 
tiff had  no  cause  of  action  against  the  defendant;  and  stated  that  he  determined  the  action  in  fa- 
vour of  the  defendant.  He  then,  after  awarding  by  whom  the  costs  of  the  reference  should  be  paid, 
concluded  as  follows: — '*  But  if  the  Court  shall  be  of  opinion,  upon  the  facts  hereinbefore  stated, 
that  the  plaintiff  is  entitled  to  recover  in  the  action,  then  I  determine  the  action  in  favour  of  the 
plaintiff,  and  order  and  award  that  the  defendant  pay  damages  to  the  plaintiff  to  the  amount  of 
one  shilling,  and  also  pay  to  the  plaintiff  the  costs  of  the  reference:" — Heldf  that,  the  arbitrator 
having  come  to  a  positive  finding,  and  expressly  declared  his  own  opinion,  the  award  was  suffi- 
ciently final,  and  the  latter  clause  might  be  rejected. 

By  the  terms  of  the  submission,  the  arbitrator  had  power  to  enlsrge  the  time  for  making  his 
award;  the  order  of  reference,  on  which  there  was  an  indorsement  enlarging  the  time  dated  pre- 
viously to  the  expiration  of  the  time  for  miking  the  award,  was  made  a  rule  of  Court: — Held,thtX 
an  attachment  for  non*  performance  of  the  award  might  be  moved  for  without  an  affidavit  that  the 
enlargement  was  duly  made. 


HILARY  TERMj  1  VICT.  8i8 

of  an  arbitrator,  so  that  he  should  make  his  award  on  or  Ea^  rf  PUat, 

183d 
before  the  1  st  day  of  Michaelmas  Term  then  next,  or  such 

further  day  as  he  should  appoint,  the  costs  of  the  suit  to 
abide  the  event  of  the  award,  and  the  costs  of  the  reference 
to  be  in  the  discretion  of  the  arbitrator.  It  also  gave  a 
power  to  either  of  the  parties  to  make  the  order  of  refer- 
ence a  rule  of  court.  The  arbitrator  made  his  award  on  the 
24th  of  January,  1837, having  enlarged  the  time  for  making 
his  award  to  the  1st  day  of  Trinity  Term,  1837,  which 
enlargement  he  recited  in  the  following  words:—''  And 
whereas  on  the  7th  day  of  October  now  last,  by  writing 
under  my  hand,  I  duly  enlarged  the  time  for  the  making  of 
my  award  until  the  first  day  of  Trinity  Term,  then  and  now 
ensuing :" — The  award  then  stated — "  I  find  that  in  or 
about  the  month  of  March,  1835,  the  plaintiff  agreed  with 
the  defendant  to  sell  and  deliver  to  the  defendant  a  double 
acting  pump,  with  metallic  piston  rod  and  stuffing  box,  to 
deliver  100  gallons  of  water  per  minute,  when  a  certain 
steam-engine  of  the  defendant  at  Ipswich,  in  the  county 
of  Suffolk,  to  which  it  was  intended  to  be  fixed,  worked 
thirty  strokes  in  a  minute,  the  length  of  the  stroke  in  the 
pump  being  eighteen  inches;  that  there  was  no  sum 
agreed  upon  as  the  price  of  the  pump,  but  it  was  to  be 
from  forty  to  fifty  pounds ;  and  I  find  that  such  pump 
was,  by  the  direction  of  the  defendant,  to  be  delivered  to 
a  common  carrier,  at  the  Galley  Quay,  in  London,  for 
him,  and  was  to  be  taken  from  thence  at  his  expense  and 
risk;  and  I  find  that  about  the  14th  day  of  April,  1835, 
a  pump  was  delivered  by  the  plaintiff  at  the  place  afore- 
said for  the  defendant,  in  performance  of  the  contract,  and 
was  received  by  the  defendant  at  his  manufactory  at 
Ipswich  on  or  about  the  18th  of  the  same  April;  and  I 
find  that  the  worth  of  the  pump  to  the  defendant,  if  it  had 
been  made  according  to  the  contract,  would  have  been 
45/L ;  and  I  find  that  the  pump  was  placed  by  the  defend- 
in  his  manufactory  on  its  arrival,  and  was  not  affixed  in 
the  place  at  which  it  was  intended  to  work,  nor  tried  or 
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JbrcA.  of  Pha»,  used  by  him  until  the  latter  end  of  the  month  of  July 
1838  . 

following,  when  the  same  having  been  affixed  in  its  place, 

was  put  to  work,  and  did  not  perform  the  work  stated  in 
the  agreement  between  the  parties  ;  and  I  find  that  there 
was  no  correspondence  or  communication  between  the 
parties  after  the  deUvery  of  the  pump  to  the  carrier,  until 
the  Snd  of  July,  1835,  when  the  plaintiff  wrote  for  pay* 
ment  of  the  money  sought  to  be  recovered  in  this  action ; 
and  I  find  that  on  the  30th  of  the  same  July  the 
defendant,  by  letter  to  the  plaintiff,  informed  him  that  the 
pump  had  been  set  to  work  on  the  preceding  Wednesday, 
but  did  not  perform  the  work  required  by  the  contract, 
and  a  workman  was  sent  at  the  defendant's  request,  by  the 
plaintiff,  to  inspect  the  pump,  and  to  see  the  cause  of  its 
fiiilure;  and  I  find  that  various  alterations  were  made  in 
the  pump,  but  without  delivering  the  quantity  of  water 
stated  in  the  contract."  He  then  proceeded :  ''  And  I 
find  that  the  full  quantity  of  100  gallons  of  water  per 
minute  was  necessary  to  be  delivered  by  the  pump  for  the 
proper  woriLing  of  the  steam  engine  and  the  other  purposes 
of  the  defendant's  factory ;  and  I  find  that  as  soon  as  the 
defendant  had,  from  such  trials,  ascertained  the  pump  to 
be  imperfect,  notice  was  given  to  the  plaintiff,  and  be  was 
requested  to  take  it  back ;  and  I  find  that  at  the  time  the 
pump  was  delivered  at  the  Galley  Quay  as  aforesaid,  it 
was  not  made  in  a  good  and  skilful  manner,  so  that  it 
would  deliver  the  quantity  of  water  stated  in  the  contract ; 
and  I  find  that  during  the  time  the  pump  was  under  trial, 
the  work  of  the  factory  was  partially  carried  on,  and  paper 
to  a  small  value  was  manufactured,  but  that  no  profit  ac- 
crued to  the  defendant  from  the  working  of  the  pump. 
Now  therefore  I  do  order,  award,  and  determine,  that, 
at  the  commencement  of  the  said  action,  there  was  no 
cause  of  action  by  the  plaintiff  against  the  defendant,  and 
I  determine  the  said  action  in  favour  of  the  defendant ; 
and  I  also  find  there  was  no  cause  of  set-off  by  the  defen- 
dant against  the  plaintiff,  and  I  determine  the  plea  of  set- 


HILARY  TERM,   1  VICT. 

off  in  faTour  of  the  plaintiff^  and  direct  that  the  said  action  ^^m**  »/  P^m 

be  no  further  proceeded  in/'     The  awards  after  ordering 

the  costs  of  the  reference  to  be  taxed  by  the  proper  officer, 

to  be  paid  to  the  defendant,  concluded  thus :— ^^  But  if 

the  Court  shall  be  of  opinion,  under  the  ciitsumstances 

herein-before  stated,  that  the  plaintiff  is  entitled  to  recover 

in  the  said  action,  then  I  determine  the  said  action  in  fa* 

vour  of  the  plaintiff,  and  order  and  award  that  the  defen« 

dant  ahall  pay  damages  to  the  plaintiff  to  the  amount  of 

one  shilling,  and  shall  also  pay  to  the  plaintiff,  upon  de« 

mand,  the  costs  of  the  plaintiff  in  and  about  the  reference, 

to  be  taxed  by  the  proper  officer.'*    The  order  of  Pai^ 

tesoHy  J.,  with  a  memorandum  indorsed  of  the  enlargement 

of  the  time  by  the  arbitrator,  of  which  the  following  is  a 

copy,  had  been  made  a  rule  of  Court : — '*  I  hereby  enlarge 

the  time  for  making  my  award  to  the  first  day  of  Trinity 

Term  now  next.     Witness  my  hand  this  seventh  day  of 

October,  1886." 

Erie  having  obtained  a  rule  nisi  for  an  attachment 
against  the  plaintiff  for  non-payment  of  the  cosU,  pursuant 
to  the  Master's  allocatur  and  the  award, 

Kelly,  Hum/ret/,  and  Petersdorff,  shewed  cause. — This 
being  a  proceeding  by  attachment  for.  contempt,  for  not 
performing  the  award,  it  must  appear  that  all  the  pre- 
liminaries, without  which  the  award  would  not  be  validj 
have  been  strictly  complied  with.  By  the  order  of  refer- 
ence,  the  arbitrator  is  to  make  his  award  by  a  certain  day  ^ 
but  he  has  power  to  enlarge  the  time,  which  he  states  he 
has  availed  himself  of.  There  is,  however^  no  affidavit 
that  the  time  was  enlarged  before  the  original  time  had 
expired ;  and  the  award,  not  having  been  made  until  Jan- 
uary, 1837,  was  clearly  made  after  the  expiration  of  the 
original  time.  In  Davis  v.  Vass^a),  it  was  expressly  held,, 
that  where  an  award  appeared  to  have  been  made  out  of  the 

(a)  15  East,  96. 
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Sgeh.  of  PUa$,  time  originally  given  to  the  arbitrator  by  the  rule  of  Court, 
^  ^  '  ^  which  reserved  to  him  the  power  of  enlarging  the  time,  it 
Bakton  was  not  enough,  to  obtain  an  attachment,  that  the  arbitra- 
Eaxion.  tor  stated  in  his  award  that  he  had  enlarged  the  time, 
without  verifying  the  fact  by  affidavit,  ^ndly,  This  award 
is  not  certain  or  final.  The  arbitrator  has  no  power  given 
him  by  the  terms  of  the  submission  to  state  the  facts  for 
the  opinion  of  the  .Court,  or  make  a  conditional  award,  or 
one  in  the  alternative.  [ParJcey  B. — If  there  is  an  express 
finding  and  decision  upon  the  matter  referred  to  him, 
may  not  the  latter  part  be  rejected  as  void  ?]  The  award 
must  be  all  taken  together.  By  this  award  neither  of  the 
parties  has  the  benefit  contemplated,  for  the  matter  is  left 
in  uncertainty.  The  decision  amounts  to  no  more  than 
this :  in  one  event,  I  find  for  one  party ;  in  another  event, 
for  the  other  parly.  It  is  to  be  observed  that  this  is  an 
award  made  by  a  legal  arbitrator,  and  the  words  he  has 
deliberately  used  cannot  be  rejected  as  surplusage.  If 
the  submission  bad  expressly  given  power  to  the  arbi- 
trator to  make  an  award  in  whichever  of  two  ways  this 
Court,  upon  a  statement  of  the  facts,  should  be  of  opinion 
was  right,  then  this  would  have  been  a  valid  award,  and 
the  parties  having  obtained  the  opinion  of  the  Court  upon 
it,  it  might  be  enforced.  But  this  award  is  clearly  bad, 
inasmuch  as  the  arbitrator  delegates  his  authority  to  the 
Court,  which  the  submission  does  not  empower  him  to  do. 
Srdly,  Upon  the  facts  stated,  this  case  resembles  that  of 
Milner  v.  Tucker  (a),  where  it  was  held,  that  if  goods  are 
not  supplied  conformably  to  the  order  given  for  them,  the 
buyer  is  bound  to  return  them  in  a  reasonable  time,  or  he 
will  be  liable  to  pay  for  them.  The  arbitrator  was  therefore 
wrong  in  the  conclusion  to  which  he  arrived.  [Parke^  B. 
— I  have  no  doubt  that  the  award  is  right  upon  the  facts. 
The  arbitrator  finds  that  the  pump  would  not  supply  the 
quantity  of  water  contracted  for.] 

(a)  I  C.  &  P.  16. 
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Erie,  contra.— First,  an  affidavit  of  the  due  enlargement  *»*•  €^^' 
of  the  time  by  the  arbitrator  is  not  necessary  in  this  case, 
as  it  appears  by  the  rule  making  the  submission  a  rule  of 
Court,  and  the  indorsement  upon  that  submission,  that  the 
enlargement  was  made  before  the  original  time  had  ex- 
pired. The  rule  for  the  attachment  is  drawn  up  upon 
reading  the  rule  of  Court,  and  the  Master's  allocatur 
thereon.  [Parke,  B. — If,  before  the  clause  as  to  the  en- 
largement of  time  is  inserted  in  the  rule  of  Court,  it  is 
necessary  that  an  affidavit  should  have  been  produced, 
the  rule  would  appear  to  be  some  evidence  of  the  proper 
enlargement  of  the  time].  Dickens  v.  Jarvis  (a)  is  ei^ 
pressly  in  point.  There  Bayley,  J.,  says :  *^  The  parties 
agreed  that  an  enlargement  by  the  arbitrator  should 
be  valid.  The  Court  must  have  credit  for  not  making  a 
rule  of  Court  without  a  sufficient  affidavit."  [Parke,  B. — 
We  must  assume  that  the  rule  was  drawn  up  on  the  proper 
affidavits.]  Secondly,  the  award  is  final.  In  Hindley  v. 
Wesimeath  (6),  the  finding  was  in  the  alternative,  but  the 
award  was  held  to  be  good.  It  must,  however,  be  ad- 
mitted that  this  objection  was  not  then  raised.  (He  was 
then  stopped  by  the  Court.) 


Parke,  B. — The  only  question  is,  whether  the  award  is 
final,  as  the  other  point  has  been  disposed  of.  I  think 
that  the  award  is  good,  and  that,  as  the  arbitrator  has 
come  to  a  positive  finding,  and  expressly  declared  his  own 
opinion,  the  latter  part,  in  which  reference  is  made  to  the 
Court,  may  be  rejected.  But  as  the  Court  are  not  all  of 
the  same  opinion,  we  will  mention  this  case  again  to- 
morrow. 

BoLLAND,  B. — My  present  impression  is,  that  this 
award  is  bad  as  not  being  final ;  the  latter  part  of  the 


(a)  5  B.  &  C.  528. 


(6)  6B.&C.200J  9D.&R.351. 
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^^^y^/'^*  Statement  by  the  arbitrator  shewsi  I  think,  that  he  had  not 
^«^-^«-^     made  up  his  own  mind  upon  the  subject* 


Barton 

V. 

Rahson. 


GuRNETi  B« — I  am  of  opinion  that  the  award  is  good, 
as  there  is  a  positive  decision  by  the  arbitrator. 


On  the  following  day  the  case  was  mentioned  again,  the 
Court  being  full,  and  Lord  Abinger^  C.  B.,  and  Aldersont  B., 
expressed  their  concurrence  in  the  opinion  that  the  award 
was  good,  as  the  arbitrator  had  declared  his  own  opinion, 
though  the  reference  to  the  Court  might  be  void. 

Rule  absolute. 


DoE  </•  MuRRELL  V,  MiLWARD  and  Another. 

A  tenant  from     lljJECTMENT  to  recover  possession  of  a  house  and 

The  demise  was  laid  on 
the  27th  June,  1837.  At  the  trial  before  Litiledale,  J., 
at  the  last  Summer  Assizes  for  the  above  county,  it  ap- 
peared that  the  defendants  were  yearly  tenants  to  the 


believing  that     premises  at  Horsham,  in  Sussex 

his  tenancy  de- 
termined at 
Midsummer, 
gave  a  written 
notice  to  quit 

which  theiand-  I^ssor  of  the  plaintiff  of  the  house  and  premises  in  ques- 

lord  accepted, 
and  made  no 
objection  to. 
The  tenant  hav- 
ing afterwards 
discovered  that 
his  tenancy  ex- 
pired at  Christ- 
mas, gave  his 
landlord  an- 
other notice  ac- 
cordingly, and, 
on  possession 
being  demand- 
ed at  Midsum- 
mer, refused  to 
quit  the  pre- 
mises.    An 
ejectment  hav- 
ing been 

brought:— Heitf,  that  the  tenancy  was  not  determined  by  notice,  inasmuch  as  it  was  not  good 
as  a  notice  to  quit,  and  could  not  operate  as  a  surrender  by  note  in  writing  within  the  Statute 
of  Frauds,  the  first  being  to  take  effect  in  futuro. 


tion ;  and  being  desirous  of  leaving  and  going  to  occupy 
some  premises  of  their  own,  in  order  to  determine  the 
tenancy,  they  gave  the  lessor  of  the  plaintiff  a  notice  to 
quit,  which  was  in  the  following  words  : — 

<<  Horsham,  SSrd  December,  1886. 
'*  We  hereby  give  you  notice  that  we  intend  to  give 
and  deliver  up  the  possession  of  the  messuage  or  tenement 
we  now  hold  of  you  at  Midsummer  day  next. 

<'  William  Milward. 
"  Robert  Milward." 
"  To  Henry  Murrell,  Horsham." 
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The  lessor  of  the  plaintiff  accepted  the  notice  without  Ssteh.  rf  pimi, 
making  any  objection  to  it,  but  he  gave  no  assent  to  it  in 
writing.  The  tenant  of  the  defendants  having  refused  to  quit 
the  premises  which  they  intended  to  remove  to,  they  felt  de- 
sirous of  con  tinuing  in  the  occupation  of  the  plaintiff's  house ; 
and  having  discovered  that  their  tenancy  commenced  at 
Christmas  instead  of  Midsummer,  they^  previously  to  Mid- 
summer, gave  a  fresh  notice  to  quit  at  the  Christmas  follow- 
ing. A  demand  of  possession  having  been  made  on  the  ex- 
piration of  the  first  notice,  the  defendants  refused  to  deliver 
up  possession,  on  the  ground  that  their  tenancy  expired  at 
Christmas  and  not  at  Midsummer,  and  this  ejectment  was 
accordingly  brought.  It  was  contended  at  the  trial,  on 
the  part  of  the  lessor  of  the  plaintiff,  that  although  the 
notice  might  be  insufficient  as  a  notice  to  quit,  in  case 
the  tenancy  expired  at  Christmas,  yet  it  would  operate 
as  a  surrender  by  operation  of  law  of  the  defendants' 
interest,  it  being  a  note  in  writing  within  the  meaning 
of  the  3rd  section  of  the  Statute  of  Frauds.  The  learned 
Judge  left  it  to  the  jury  to  say  whether,  on  the  evidence, 
the  tenancy  commenced  at  Midsummer  or  at  Christmas, 
and  the  jury  found  the  latter.  The  learned  Judge,  how- 
ever, directed  a  verdict  for  the  lessor  of  the  plaintiff 
on  the  point  as  to  the  surrender,  but  gave  the  defendants 
leave  to  move  to  enter  a  nonsuit.  Tyndale  having  in 
Michaelmas  Term  last  obtained  a  rule  accordingly,  on  the 
authority  of  Johnstone  v.  Huddlesione  (a), 

Thesiger  and  Ogle  now  shewed  cause. — This  is  the  case 
of  a  written  notice,  which  distinguishes  it  from  Johnstone  v. 
Huddlesione^  where  the  notice  was  by  parol ;  and  though 
it  may  be  bad  as  a  notice  to  quit,  from  its  being  given  for 
a  wrong  period  of  the  year,  yet,  being  in  writing,  and 
having  been  accepted  by  the  landlord,  it  amounted  to  a 

(a)  4B.  &C.922. 
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Egeh.  6/  PteMt  surrender  by  operation  of  law  of  the  defendants'  interest 
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in  the  land.     In  Aldenburgh  v.  People  (a),  Parke,  B., 

said, ''  the  landlord  might,  if  he  had  chosen,  have  treated 
this  irregular  notice  to  quit  as  a  surrender,  as  a  term  of 
this  kind  may  be  surrendered  by  a  note  in  writing,  but 
he  has  not  done  so."  [Parke,  B. — Is  not  that  case  in  effect 
overruled  by  Weddall  v.  Capes  (6)  ?]  There  are  many 
cases  which  might  be  cited  to  shew  that  no  particular  form 
of  words  is  necessary  to  constitute  a  surrender;  all  that  the 
Statute  of  Frauds  requires  is,  that  an  intention  to  surren- 
der should  be  expressed  in  writing.  The  third  section 
enacts  that ''  no  leases,  estates,  or  interests,  either  of  free- 
hold or  terms  of  years,  or  any  uncertain  interest,  not  being 
copyhold  or  customary  interest,  of,  to,  or  out  of  any  mes- 
suages, manors,  lands,  tenements,  or  hereditaments,  shall 
be  surrendered,  unless  it  be  by  deed  or  note  in  writing, 
signed  by  the  party  so  surrendering  the  same,  or  his  agent 
thereunto  lawfully  authorized  by  writing,  or  by  act  and 
operation  of  law."  In  Farmer  v.  Rogers  (c),  a  receipt  for 
the  mortgage  money  on  the  back  of  a  mortgage  deed, 
was  held  to  amount  to  a  surrender  of  the  term  created  by 
the  mortgage,  which  shews  that  a  surrender  may  be  without 
deed  or  sealing.  Here  the  words  are,  "  We  hereby  give 
you  notice  that  we  intend  to  give  and  deliver  up  posses- 
sion of  the  messuage  or  tenement  we  now  hold  of  you 
at  Midsummer  day  next."  \Parke,  B. — It  is  in  futuro ; 
there  is  the  difficulty.]  It  did  not  require  the  assent  of 
the  lessor  at  the  time ;  but  it  contained  a  proposal  which 
the  landlord  must  be  taken  to  have  assented  to  up  to 
Midsummer  day,  and  it  then  took  effect  as  a  surrender. 
The  tenant  had  not  then  any  power  to  assent  or  dissent. 
It  is  clear  that  the  defendants  intended  to  part  with  their 
whole  interest,  and  that  is  sufficient,  without  using  the  term 
*'  surrender."     [Alderson,  B. — Then  there  is  an  offer  by 

(a)  6  C.  fit  P.  212.      (6)  1  M.  &  W.  60.      (c)  2  Wlson,  26. 
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time  comes  he  changes  his  mind  and  refuses  to  do  so»]  In 
Doe  d.  Eyre  v.  Lamhly  {a\  where  a  tenant,  on  being  ap- 
plied to  respecting  the  commencement  of  his  holding,  in- 
formed the  party  that  it  began  on  a  certain  day,  and  notice 
to  quit  on  that  day  was  given  at  a  subsequent  time,  it  was 
held  that  he  was  bound  by  the  information  he  had  so  given, 
and  was  not  permitted  to  shew  that  in  fact  the  tenancy 
commenced  at  a  different  timew  This  is  a  stronger  case 
than  that,  because  here  there  is  a  written  notice  to  quit) 
which  is  not  like  information  which  may  have  been  given 
by  the  tenant  when  he  was  unprepared^  but  is  a  delibe«> 
rate  act.  The  giving  of  this  notice  is  an  admission  which 
binds  the  tenant,  that  the  tenancy  expired  at  the  time  men- 
tioned in  it  [Aldersotif  B. — In  the  case  cited,  Mr.  Gar- 
row  asked  Lord  Kenyon  to  give  an  opinion  as  to  what 
ought  to  be  done.  It  was  rather  a  statement  of  facts  made 
on  the  one  side  and  assented  to  on  the  other.  If  the  jury 
here  had  found  a  different  verdict,  it  might  possibly  have 
been  a  more  sensible  course.]  This  notice,  however, 
amounted  to  a  clear  surrender  by  operation  of  law.  At 
all  events,  there  ought  to  be  a  new  trial  and  not  a  non- 
suit, as  this  point  was  not  put  distinctly  to  the  jury,  and 
the  plaintiff  will  be  concluded  by  a  nonsuit  being  entered. 

Andrews 9  Serjt.,  and  Tyndalet  contra. — There  is  no  au'' 
thority  to  shew  that  a  defective  notice  to  quit  will  operate 
as  a  surrender ;  but  Johnstone  v.  Huddlesione  appears  to 
be  a  decision  to  the  contrary.  There  a  tenant  gave  a  pat- 
rol notice  to  his  landlord^  less  than  six  months  before  his 
year's  holding  expired,  that  he  would  quit  on  a  certain 
day,  and  the  landlord  accepted  and  assented  to  the  no» 
tice ;  and  it  was  held  that  the  tenancy  was  not  thereby 
determined)  there  not  having  been  either  a  sufficient  no-» 

(a)  2  Esp.  635. 

VOL.  III.  Z  U.  W. 


S3d  CASES  IK  THE  EXCHEQUBR, 

Bteh.  of  PUat,  tice  to  quit,  or  a  surrender  in  writing,  or  by  operation  of 
law^  within  the  meaning  of  the  Statute  of  Frauds.  There 
is  no  distinction,  for  this  purpose,  between  a  parol  notice 
and  a  written  one.  It  is  said  that  the  landlord  assented  to 
the  notice,  but  so  he  did  in  Johnstone  ▼•  Huddleatone. 
The  landlord,  however,  in  truth,  never  did  any  act  to  shew 
his  assent  to  it,  until  Midsummer-day,  when  the  tenant 
dissented  from  it.  There  was  no  assent  at  that  time  by  both 
parties  that  it  should  operate  as  a  surrender;  and  it  could 
not  operate  before,  being  infuturo;  Weddallv.  Capes  (a). 
The  Court  will  not  grant  a  new  trial,  as  the  case  was  left 
fully  to  the  jury,  and  they  found  the  question  as  to  the 
tenancy  in  favour  of  the  defendants. 

Parke,  B. — I  am  very  strongly  of  opinion  that  there 
cannot  be  a  surrender  to  take  place  infuturo.  In  John" 
stone  V.  Huddlestone,  it  was  held  that  an  insufficient  notice 
to  quit,  accepted  by  the  landlord,  did  not  amount  to  a  sur- 
render by  operation  of  law^  and  it  was  there  agreed  that 
there  could  not  be  a  surrender  to  operate  infuturo.  The 
case  of  Aldenburgh  v.  People  was  much  shaken  by  the 
decision  of  this  Court  in  Weddall  v.  Capes;  for,  although 
this  precise  point  is  not  there  determined,  yet  it  is  clear 
that  the  Court  were  of  opinion  that  the  instrument  could 
not  operate  as  a  surrender  in  futuro.  As  to  granting  a 
new  trial,  there  appears  to  have  been  conflicting  evidence 
as  to  the  time  at  which  the  tenancy  commenced;  but  that 
the  jury  have  determined  in  favour  of  the  defendant. 

Aldbrson,  B. — There  was  evidence  to  shew  that  this 
was  a  tenancy  commencing  at  Christmas,  and  the  jury 
have  so  found.  We  cannot  therefore  grant  a  new  trial. 
The  lessor  of  the  plaintiflf  can  bring  a  fresh  ejectment,  if 
he  pleases. 

The  other  Barons  concurred. 

Rule  absolute  to  enter  a  nonsuit, 
(a)  1M.&W.50. 
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Dor  d.  Wawn  r.  Frederick  Horn,  The  Rev.  Benjamin    ' — y — ^ 
Kennicott,  George  Barrab,  and  The  Durham  and 
Sunderland  Railway  Company. 

HjECTMENT  to  recover  possession  of  an  undivided  Ejectment  by 

*"  ...      ^'^^  tenant  in 

sixth  part  of  certain  houses,  land,  and  premises,  situate  in  common  against 
the  parish  of  Sunderland,  in  the  county  of  Durham.    At  tenanuln^m- 
the  trial  before  Coliman,  J.,  at  the  last  Durham  assizes,  ^g^^"^^'. 
it  appeared  that  the  lessor  of  the  plaintiff  was  tenant  in  way  Company, 

^1  ••  .  .111  n     ^     ^^  whom  the 

common  of  the  premises  m  question  with  the  three  nrst-  other  three  de- 
named  defendants,  who,  in  the  year  1884,  had  granted  JeSthlf 
a  lease  of  the  premises  for  the  term  of  ninety-nine  years  ?rttnUn  in 

^  if  tr  question.    The 

to  the  Durham  and  Sunderland  Railway  Company,  but  three  co-tenanu 

without  the  consent,  and  agsdnst  the  will,  of  the  lessor  of  feoduld  M^iand- 

the  plaintiff,  who  gave  the  Company  notice  that  he  was  Jj^^  ^^J^^ 

entitled  to  one-sixth  part  of  the  houses,  and  that  he  tenants.   The 

disputed  their  right  to  take  possession  of  the  property,  order  had  been 

Upon  the  lease  being  granted,  the  company  proceeded  ^^^m Ihe^" 

to  pull  down  the  houses,  and  construct  a  rail-road  upon  landlords  to  de- 
fend, and  to 
their  site.     The  usual  special  rule  had  been  obtained,  admit  ouster  in 

admitting  the  three  first-named  defendants  to  defend  as  Should  ^*" 

landlords.    The  rule  was  in  the  following  terms:  "  Upon  P"^«^    ^V''" 

^  '^         proved  on  the 

the  motion  of  counsel  for  Frederick  Horn,  the  Rev.  Ben-  trial  that  rent 
jamin  Kennicott,  and  George  Barras,  landlords  of  the  been  pdd'to  a// 
Durham  and  Sunderland  Railway  Company,  the  tenants  ^^'^°*°^  *"* 
in  possession  of  the  premises  in  question,  &c.,  it  is  or-  certain  other 
dered  that  the  defendants  admit  the  tenancy  in  common  there  was  no 
of  the  plaintiff^s  lessor  with  the  defendants  F.  Horn,  B.  Jhet  A^t'^y 
Kennicott,  and  G.  Barras,  and  that  the  said  F.  Horn,  B.  po^^e  to  quit 

had  been  giTen, 

Kennicott,  and  G.  Barras  shall  be  joined  and  made  de-  or  that  that 
fendants  with  the  tenants  if  they  shall  appear;  and  if  the  beeToUierwise 

determined: — 
Held,  tliat  the  Rulway  Company,  who  defended  as  tenants,  were  not  precluded,  by  the  order  ad- 
mitting the  landlords  to  defend,  from  insisting  that  the  former  tenancy  still  existed,  and  there- 
fore that  the  legal  title  was  not  in  the  lessor  of  the  plaintiff  on  the  day  of  the  demise. 

The  premises  in  question  (consisting  of  houses)  had  been  pulled  down  by  the  Railway  Com- 
pany, and  the  rail-road  constructed  on  the  site  of  them.  Semble,  that  thia  was  auch  an  occupation 
as  amounled  to  an  actual  ouster. 

z2 
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ExOu  of  PiMf,  tenants  shall  not  appear^  then  that  they  may  be  at  liberty 
to  appear  by  themselves ;  and  the  said  F.  Horn,  B.  Ken- 
nicott,  and  G.  Barras,  consenting  in  such  case  to  enter  into 
a  rule  to  confess  lease,  entry,  and  also  ouster  of  the  nominal 
plaintiff,  in  case  an  actual  ouster  of  the  plaintiff's  lessor 
or  the  tenants  in  possession  shall  be  proved  at  the  trial, 
but  not  otherwise/'  It  was  proved  at  the  trial  that  the 
houses  were  pulled  completely  down,  and  the  Durham  and 
Sunderland  Railway  constructed  upon  the  site ;  there  was 
also  evidence  that,  previously  to  the  occupation  of  the  pre- 
mises by  the  company,  some  persons  using  the  style  and 
firm  of  Horn  &  Co.,  but  who  were  different  persons  from 
Frederick  Horn,  had  occupied  the  premises  under  the 
tenants  in  common,  and  payment  of  rent  by  Horn  &  Co. 
to  all  tde  co-tenants  in  common  was  proved.  Upon  this 
evidence  it  was  objected  for  the  defendants,  first,  that  a 
tenancy  had  been  shewn  in  Horn  &  Co.,  and  that  there 
was  no  proof  that  that  tenancy  had  been  determined;  se- 
condly, that  no  actual  ouster  was  proved.  The  learned 
Judge,  however,  refused  to  nonsuit  the  plaintiff,  and  he 
accordingly  obtained  a  verdict :  but  leave  was  given  to 
the  defendants  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  either  of  the  objections  ought 
to  prevail.  Alexander  having,  in  Michaelmas  Term  last, 
obtained  a  rule  accordingly, 

Wightman  shewed  cause. — ^The  first  objection  is,  that 
upon  its  appearing  in  evidence  that  a  tenancy  once  existed 
in  Horn  &  Co.,  it  ought  to  have  been  shewn  that  that  te* 
nancy  had  been  determined  by  notice  to  quit;  but  even  if 
that  were  so,  it  is  not  competent  to  these  defendants  to  set 
up  that  alleged  tenancy  as  a  defence,  after  having  entered 
into  the  rule  to  defend  as  landlords.  That  rule  states  that 
three  of  the  defendants  defend  as  landlords ,  and  the  Rail-^ 
way  Company  as  tenants  in  possession.  It  is  not  competent 
to  the  defendants,  after  that,  to  say  that  a  tenancy  existed 
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in  third  parties,  and  that  they  ought  to  have  had  notice  to  Bxeh,  0/  Piiai, 

quit.    In  Doe  d.  Davies  v.  Creed  (a),  it  was  held  that 

where  a  party  defended  as  landlord,  the  occupiers  of  the 

premises  having  suffered  judgment  by  default,  he  could 

not  object  that  the  occupiers  had  not  received  notice  to 

quit  from  the  lessor  of  the  plaintiff.    No  doubt  that  case 

differs  from  the  present,  because  there  no  one  defended 

but  the  landlord,  and  the  tenants  had  suffered  judgment 

by  default ;  but  this  case  is  the  stronger,  since  here  some 

defend  as  landlords  and  others  as  tenants  in  possession 

to  those  landlords.    The  defendants  are  setting  up  the 

title  of  third  persons  with  whom  they  shew  no  connexion. 

Mere  evidence  of  payment  of  rent  by  these  parties,  at 

some  prior  time,  does  not  make  it  necessary  to  shew  a 

notice  to  quit  given  to  them,  unless  they  come  in  and 

defend  either  as  landlords  or  tenants.    The  plaintiff  finds 

the  defendants  in  possession  adversely  as  against  him, 

and  he  brings  an  ejectment  against  them,  and  they  cannot 

set  up  the  former  tenancy  after  the  defence  they  have 

undertaken  by  the  rule.    {Parke ^  B. — There  was  at  some 

time  a  demise  to  Messrs.  Horn  &  Co.,  because  payment 

of  rent  from  them  to  all  the  co-tenants  in  common  was 

proved.    They  may  all  have  taken  a  wrongful  possession 

as  against  Messrs.  Horn  &  Co.    If  there  had  been  no 

landlords  defending,   could  not  the  Railway  Company 

have  made  this  objection  ?]    Possibly  so ;  but  not  when 

they  defend  jointly  with  the  others  as  landlords.    Suppose 

there  had  been  a  demise  to  Horn  &  Co.,  and  that  that 

tenancy  had  been  determined  by  notice  to  quit,  and  these 

three  defendants,  the  tenants  in  common,  had  demised 

wrongfully  to  the  Railway  Company;  can  it  be  said  that 

they,  defending  as  landlords  with  these  persons,  have  a 

right  to  call  upon  the  lessor  of  the  plaintiff  to  shew  that 

the  former  tenancy  has  been  determined  regularly  by  a 

(a)  5  BiDg.  327. 
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£r«A.  of  PUat,  notice  to  quit?  It  would  be  most  unreasonable  to  require 
it;  and  yet  this  is  precisely  that  case.  The  evidence 
shews  that  Messrs.  Horn  &  Ca  foere  once  tenants  to  the 
persons  who  now  defend  as  landlords ;  but  the  rule  states 
that  the  Railway  Company  are  now  tenants  in  possession 
to  the  same  landlords,  which  is  an  admission  as  against 
them  that  the  tenancy  of  Horn  &  Co.  does  not  exist.  It 
is  an  estoppel  against  them  to  say  that  there  are  other 
persons  who  are  now  tenants.  It  is  not  meant  to  be 
argued  that  a  party  defending  an  ejectment  may  not  set 
up  the  right  of  a  third  party;  but  that  these  persons, 
defending  as  landlords  to  this  company,  have  no  right  to 
say  that  the  company  are  not  the  tenants,  but  that 
other  persons  are  tenants.  [Parke^  B. — The  defendants 
say  the  legal  estate  is  not  in  the  lessor  of  the  plain- 
tiff*. Then,  in  order  to  shew  that,  they  prove  that 
Horn  &  Co.  were  in  possession  as  tenants  to  them,  and 
that  being  presumed  to  be  a  tenancy  from  year  to  year, 
they  contend  that  you  must  shew  that  that  tenancy  has 
been  determined.]  They  shew  that  this  tenancy  of  Horn 
&  Co.  has  been  determined,  because,  they  say,  ''  the 
Durham  and  Sunderland  Railway  Company  are  now  our 
tenants."  They  are  estopped  from  saying  they  are  not 
by  the  rule :  Roe  d.  Blair  v.  Street  (a). 

Secondly,  the  pulling  down  of  the  houses,  notwith- 
standing the  notice  given  by  the  lessor  of  the  plaintiff^, 
and  converting  the  site  into  a  railway,  was  an  actual 
ouster.  Such  a  case  has  not  hitherto  been  of  frequent 
occurrence ;  but  it  is  analogous  to  the  cases  where  there 
has  been  an  actual  destruction  of  the  property  by  one  of 
several  tenants  in  common,  in  which  case  it  has  been 
held  that  trespass  or  trover  may  be  maintained.  Fennings 
V.  Lord  GrenviUe  (6),  Brummel  v.  Jones  (c).  Heath  v. 
Hubbard  (d).    The  only  question  is,  whether,  this  being 

(a)  4  Nev.  «c  Man.  42;  2  Ad-         (c)  2  Selw.  N.  P.  1376L 
a^  Ellis,  329.  (</)  4£a9t,  lia 

(6)  1  Taunt.  241. 
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real  property!  and  not  personal,  that  circumstance  makes  Exch.rfPUai, 
any  substantial  difference.     The  pulling  down  of  the     ^^^.^^.J^^ 
housesy  and  converting  the  site  into  a  railway,  is  literally         l>os 
and  strictly  an  ouster^  for  the  lessor  of  the  plaintiff  cannot       Wawit 
possibly  have  his  undivided  one-sixth  part  of  these  houses.        hork. 
An  actual  ouster  is  not  merely  the  turning  of  a  person 
out  of  possession  by  force,  but  the  depriving  him  of  the 
usufruct    Suppose  the  case  of  a  ship,  which  three  out  of 
four  tenants  in  common  had  actually  destroyed ;  the  other 
tenant  in  common  would  be  entitled  to  maintain  trover, 
although  the  materials  and  timber  stiU  remained.    So 
here,  though  the  land  and  soil  still  exists,  yet  the  subject- 
matter  to  be  enjoyed,  namely,  the  houses,  having  been 
destroyed,  and  the  lessor  of  the  plaintiff  deprived  of  his 
usufruct,  he  may  maintain  ejectment  as  for  an  actual 
jouster. 

Alexander  Sind  W.  II.  fVaison,  in  support  of  the  rule.— 
The  facts  shew  clearly  that  Messrs.  Horn  &  Co.  were 
-tenants  to  the  co-tenants  in  common ;  and  unless  their  title 
to  possession  is  shewn  to  have  been  determined,  the  lessor 
of  the  plaintiff  is  not  entitled  to  recover.  He  must 
make  out  that  he  has  a  legal  title  to  the  possession,  it 
having  been  proved  that  it  was  once  out  of  him.  The  ^ 
landlord's  rule  does  not  shew  any  determination  of  the 
former  tenancy*  But  it  is  said  that  that  rule  estops  the 
parties  from  alleging  that  there  has  been  no  determination 
of  the  tenancy  of  Horn  and  Co. ;  it  cannot,  however,  estop 
the  Railway  Company,  at  least,  from  setting  up  such  a 
defence.  It  was  not  the  common  consent  rule  that  was 
put  in,  but  only  the  landlord's  order,  which  contains 
nothing  more  than  an  admission  that  there  was  a  tenancy 
in  common  between  the  plaintiff's  lessor  and  the  three 
first-named  defendants,  and  that  the  company  were  the 
tenants  in  possession ;  but  they  do  not  admit  themselves 
to  be  tenants  to  any  particular  individuals.    [Parker  B. — 
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Mrek.  rf  puoi,  The  Company  only  admit  themselves  to  be  the  occupiers.] 
The  Railway  Company  might,  consistently  with  the  terms 
of  the  rule,  be  tenants  to  Messrs.  Horn  &Co.  If  the  Com- 
pany had  been  the  only  defendants,  it  cannot  be  doubted 
that  they  might  have  set  up  as  a  defence  that  the  former 
tenancy  had  not  been  determined.  The  cases  cited  do 
not  apply. 

Secondly — The  question  is,  whether  an  actual  ouster  in 
law,  not  merely  in  the  popular  sense  of  the  word,  has  been 
shewn.  There  was  no  alteration  in  the  title,  no  disclaimer^ 
and  no  ouster  in  law,  though  what  is  shewn  to  have  taken 
place  may  have  amounted  to  waste.  The  case  of  Brummei 
▼.  Jones^  and  the  other  authorities  cited,  were  cases  of  the 
total  destruction  of  the  matter  itself.  There  is  a  clear  dis- 
tinction between  the  destruction  of  a  chattel  and  a  house — 
the  analogy  is  not  complete — you  cannot  destroy  the  land, 
though  you  may  bum  a  ship.  All  the  cases  shew  that  an 
ouster  means  a  turning  out  of  possession,  not  a  mere  injury 
to  the  property.  A  writ  of  waste  did  not  lie  by  one  tenant 
in  common  against  another.  In  Co.  Lit.  199.  b.,  Lord  Coke 
says — ^'^  Albeit  one  tenant  in  common  take  the  whole 
profits,  the  other  hath  no  remedy  in  law  against  him,  for 
the  taking  of  the  whole  profits  is  no  efeciment  (a)  ;  but  if 
he  drive  out  of  the  land  any  of  the  cattle  of  the  other 
tenant  in  common,  or  doth  not  suffer  him  to  enter  or  occupy 
the  land,  this  is  an  ejectment  or  expulsion,  whereupon  he 
may  have  an  ejectione  firmss  for  the  one  moietie,  and  re- 
cover damages  for  the  entry,  but  not  for  the  mesne 
profits.*"  So  in  Readings  case{b),  it  is  said — ^''One 
tenant  in  common  may  disseise  the  other ;  but  it  must  be 
by  actual  disseisin,  as  turning  him  out,  hindering  him  to 
enter,  &c.  But  a  bare  perception  of  profits  is  not  enough.** 
So,  in  Doe  d«  HelHngs  v.  Bird  {c)f  it  was  held  that  a  de^ 
mand  of  possession  by  one  tenant  in  common,  and  i^ 

(a)  See  Doe  d.  [JFUhgr  ?.  Pros-         (6)  Salk.  392. 
Kr,Co^vp.  217.     '  (c)  llEftst,  60. 
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refusal  by  the  other,  stating  that  he  claimed  the  whole,  B»ek.  tf  PUtu, 

was  evidence  of  an  actual  ouster  of  his  companion.  Those 

cases  are  widely  different  from  the  present,  and  shew  that 

to  constitute  an  ouster  there  must  be  an  actual  expelling 

and  putting  the  party  out  of  possession,  or  a  refusal  to  let 

him  enter. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Parke,  B. — ^This  was  an  ejectment  brought  to  recover 
an  undivided  sixth  of  certain  land  on  which  two  dwelling- 
houses  had  stood,  but  which  had  been  pulled  down,  and 
were  occupied  by  the  Sunderland  Railway  Company,  who 
had  constructed  their  railway  on  the  site  of  the  demolished 
buildings.  The  lessor  of  the  plaintiff  was  tenant  in  com- 
mon with  three  of  the  defendants,  who  defended  as  land- 
lords, and  the  Railway  Company  were  also  defendants.  It 
appeared  at  the  trial  that  rent  had  been  paid  by  certain 
other  persons,  named  Horn  &  Co.,  for  the  premises,  to  all 
the  tenants  in  common.  This  was  prima  facie  evidence  of  a 
tenancy  from  year  to  year,  and  no  evidence  to  the  contrary 
was  given.  The  usual  special  rule  was  obtained  for  the 
tenants  in  common  to  admit  ouster,  in  case  actual  ouster 
should  be  proved ;  and  the  evidence  of  actual  ouster  was 
the  pulling  down  of  the  dwelling-houses,  and  the  con- 
struction of  the  railway  on  their  site. 

Upon  these  facts  two  pomts  arose,  and  were  reserved 
by  my  Brother  Coliman — 

First,  whether  the  want  of  a  proper  determination  of 
Horn  &  Co.'s  tenancy  could  be  insisted  upon  by  the  de- 
fendants in  this  action : 

Secondly,  whether  there  was  any  actual  ouster  of  the 
plaintiff  by  the  defendants,  who  were  tenants  in  common. 

We  think  that  the  first  of  these  points  is  against  the 
plaintiff.     If  the  tenancy  in  Horn  &  Co.  continued  to  the 
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Exch.  of  Pkai,  day  of  the  demise,  they  would  have  been  the  proper  les^ 
sors  of  the  plaintiff;  and  it  must  be  taken  that  it  did  con- 
tinue, because  there  was  no  proof  of  its  determination  by 
notice  to  quit,  or  disclaimer.  But  it  is  said  that  the  land^ 
lord's  rule  precluded  the  defendants,  the  tenants  in  com- 
mon, from  raising  that  question ;  and  the  case  of  Doe  d. 
Davies  ▼•  Creed  (a)  was  cited  as  an  authority.  In  that 
case,  the  tenants  to  whom  notice  to  quit  ought  to  have 
been  given,  were  tenants  in  possession,  and  did  not  defend 
the  action.  But  the  Railway  Company  are  not  the  tenants 
entitled  to  notice,  and  they  defend  the  action ;  and  as  they 
have  only  entered  into  the  common  rule,  to  confess  lease, 
entry,  and  ouster,  and  their  own  possession,  and  no  more, 
they  are  not  precluded,  whether  the  other  defendants  are 
or  not,  from  setting  up  any  defence  which  they  may  have ; 
and  the  want  of  the  legal  title  in  the  lessor  of  the  plaintiff 
to  the  possession  on  the  day  of  the  demise,  is  a  good 
defence. 

This  makes  it  unnecessary  to  determine  the  other  point ; 
on  which,  however,  it  is  not  improbable  that  the  lessor  of 
the  plaintiff  would  have  succeeded ;  not,  perhaps,  on  the 
ground  of  the  destruction  of  the  houses,  but  from  the 
nature  of  the  occupation  by  a  railway  company,  when  the 
railway  is  complete  and  open  to  the  public.  Littleton,  sec* 
tion  322,  says,  **  that  if  one  tenant  in  common  occupy  the 
whole,  and  put  the  other  out  of  possession  and  occupation^ 
he  who  is  put  out  of  occupation  shall  have  against  the 
other  a  writ  of  ejectione  firmae  of  the  moietie/'  And  Lord 
Coke  says,  in  his  commentary  thereon,  **  If  he  drive  out 
of  the  land  any  of  the  cattle  of  the  other  tenants  in  com- 
mon, or  do  not  suffer  them  to  enter  or  occupy  the  land, 
this  is  an  ejectment  or  expulsion,  wherefore  he  may  have 
an  ejectment  for  the  moiety."  And  if  the  peculiar  use 
which  the  other  tenants  in  common  have  through  the 

(<?)  5  Bing.  327 ;  2  Mo.  &  P.  648. 
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Railway  Company  (who  must  be  taken  to  have  acted  with  JSmH.  of  Pkat, 

their  authority,  and  to  claim  under  them),  be  such  as 

necessarily  to  exclude  the  co-tenant  from  occupying  the 

land,  it  seems  that  it  would  be  as  effectual  an  exclusion 

as  if  he  had  been  prevented  from  entering  and  occupying 

by  the  defendants  in  person.    The  rule,  however,  must 

be  absolute  to  enter  a  nonsuit  on  the  first  point 

Rule  absolute  to  enter  a  nonsuit 


HoLDERNEss  V.  Barkworth  and  Another. 

Xn  this  case  a  serviceable  writ  for  50/.  10«.  10c/.,  debt.  Where,  upon 
and  31.  costs,  had  issued  against  the  defendants,  who,  J^er2GMr2, 
upon  being  served  with  the  writ,  paid  the  amount.    The  Jj^J^'J^'^J^ 
bill  of  costs,  which  contained  items  amounting  to  3/.  U.  2df  one-sixth  of  the 
was  afterwards  taxed  under  a  judge's  order,  and  the  Mas-  on  taxation,  the 
ter  took  off  9«.  2c/.  on  taxation,  being  less  than  one-sixth  j^ey^^lifnot 
of  the  bill.    The  following  items  were  disallowed  in  that  ^e  entitled  to 

the  costs  of 

sum : — three  shillings  and  six-pence  for  a  letter  before  ac-  taxation,  if  he 
tion,  which  had  not  been  written ;  two  shillings  for  service  aerted  any  Item 
upon  one  of  two  partners,  which  was  unnecessary,  as  the  he^^Tknow** 
otiier  had  been  served,  and  two  shillings  allowed ;  and  two  ought  not  to 
shillings  for  making  a  copy  of  the  same,  which  was  disal-  charged. 
lowed  for  the  same  reason.    After  taxation,  a  summons 
was  taken  out  before  a  judge  at  chambers,  calling  upon 
the  defendant  to  shew  cause  why  he  should  not  pay  to  the 
plaintiff's  attorney  the  costs  of  taxation,  amounting  to 
1/.  16«.,  under  the  SGeo.S,  c.S3,  s.2S,  less  than  one- 
sixtli  having  been  taken  off.  This  summons  was  attended 
before  Gurney^  B.,  at  chambers,  who  made  the  following 
order :  *'  That  the  defendants  pay  to  the  plaintiff's  attor- 
ney costs  in  this  action,  less  than  one-sixth  having  been 
taken  off  on  taxation."    Erie  having,  on  a  former  day. 
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Exek,  ^  Pkoi,  obtained  a  rule  to  shew  cause  why  this  order  should  not 
^  be  rescinded, 

H0LDBRNE88 

Baekwoetb,  Plaii  now  shewed  cause.-^The  defendant  ought  to  pay 
the  costs  of  taxation,  as  less  than  a  sixth  of  the  bill  has 
been  disallowed.  The  statute  2  Geo.  2,  c.  SS,  s.  S3,  ex- 
pressly enacts  that,  ''  if  the  bill  taxed  be  less  by  a  sixth 
part  than  the  bill  delivered,  then  the  attorney  or  solicitor 
is  to  pay  the  costs  of  the  taxation ;  but  if  it  shall  not  be 
less,  the  Court,  in  their  discretion,  shall  charge  the  attor* 
ney  or  client,  in  regard  to  the  reasonableness  or  unrea- 
sonableness of  such  biUs."  Now,  as  the  attorney  would 
have  had  to  pay  the  costs  of  taxation^  if  more  than  a  sixth 
had  been  taken  off,  it  is  only  reasonable  that  he  should 
be  paid  those  costs  when  less  is  taken  off.  [Parie,  B. — 
The  attorney  ought  not  to  put  down  in  his  bill  one  farth«> 
ing  more  than  he  knows  he  ought  to  do,  or  than  will  be 
allowed  by  the  Master.]  It  would  be  impossible  to  ad- 
here to  such  a  rule  in  practice,  as  it  is  impossible  for 
the  attorney  to  know  what  the  Master  will  allow  or  dis- 
allow. 

Pabke,  B.— It  has  been  held  by  the  Court  of  Common 
Pleas,  that  the  statute  directing  the  taxation  of  costs  is  not 
correlative  (a).  It  does  not  necessarily  follow  that  the 
defendant  is  to  pay  the  costs  of  taxation,  though  kss  than 
one-sixth  be  taken  off;  although  if  more  be  disallowed,  the 
plaintiff's  attorney  is  bound  to  pay  the  costs  of  taxation. 
The  Court  have  a  discretion,  which  they  may  exercise  ac* 
cording  to  the  reasonableness  or  unreasonableness  of  the 
charges  in  the  bill,  whether  they  will  make  the  defendant 
pay  the  costs  or  not.  I  have  always  understood  that 
where  the  attorney  wilfully  inserts  any  item  of  charge,  even 
one  shilling,  which  he  must  know  ought  not  to  be  charged^ 

(a)  Eiwood  v.  Pearce,  8  Bing.  83 ;  ]  Moo.  &  Scott.  1 AQ. 
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he  is  not  entitled  to  the  coats  of  taxation.    There  are  in  BtdL  cf  Fiea$, 

1838. 
this  bill  some  items  which  the  attorney  must  have  known     ^ 

ought  not  to  be  charged.    If  these  items  bad  been  ex-    HoLDERimf 

plained  to  the  learned  Judge  at  chambers,  the  order  would    barkwortb. 

not  have  been  made. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 


RiNOER  V.  Cann  and  Barnard. 

JL HIS  was  an  action  of  debt  for  rent  on  an  indenture  of  V.,  the  lewee 
demise,  brought  by  the  lessor  against  the  defendants  as  pmniiet  at  a 
the  assignees  of  John  Vince,  the  lessee.  iTi^«?Sr? 

Plea,  that  the  estate,  right,  title,  interest,  and  term  of  enmitaiicet, 

ezecnted  an  ai« 

years  then  to  come  and  unexpired,  property,  profit,  claim,  ligniiient, 

and  demand  whatsoever,  of  the  said  John  Vince,  of  and  ^^^hu  in- 

in  the  demised  premises,  did  not  come  to  or  vest  in  the  S^S^uJ?* 

defendants  by  assignment  thereof  legally  made,  nor  did  agreed  to  anign 

,,/«■  .  .  !«..,    "  all  hit  debti, 

they,  the  defendants,  at  any  time  enter  into  the  demised  penonai  estate, 
premises,  or  any  part  thereof,  or  become  possessed  of  the  J^,!^52cri ' 
same,  or  any  part  thereof,  modo  et  form&;  concluding  to  tion^toc.  ftB.| 

'  in  tmtt  for  the 

the  country.  benefit  of  hU 

At  the  trial  before  Vaughan,  J.,  at  the  last  assises  for  ^^^'.^a 
the  county  of  Norfolk,  it  appeared  that  Vince  was  lessee  of  "^i^JV*** 

■aid  Cm  «  B. 

a  mill  and  premises,  in  respect  of  which  the  rent  claimed  au  and  singular 

was  due,  and  being  in  insolvent  circumstances,  executed  trade,  ioipie<- 

a  deed  of  assignment  to  the  defendants,  whereby,  after  utJ^SisSf  trade 

reciting  that  he  was  indebted  to  the  several  parties  therein  ^™*  grain,  hay, 

horses,  carts, 
and  carriages, 
crops  ofiverif  kindf  at  well  severed  at  noit  and  personal  estate  whatsoever  of  him  the  said  V., 
ja,  upoUf  or  about  the  said  mill  and  premises  now  in  his  use  or  occupation,  or  elsewhere,  ftc.,  (ex- 
cept the  wearing  apparel  of  himself  and  family) ;  and  also  all  debts,  securities,  writings,  ftc.,  and 
all  other  the  penonai  estate  and  effects  qfklm  ths  said  F.,  whatsoever  and  wheresoever,  or  in  or  to 
which  he  is  anywise  interested  or  entitled:  habendum,  in  trust  out  of  the  proeeeds,  first,  to  pay 
the  costs  of  the  assignment,  ftc. ;  secondly,  to  pay  the  rent  due  and  in  anear  for  the  said  mill  and 
premises,  or  accruing  due  until  and  at  and  up  to  the  6th  of  April  then  next;  and,  thirdly,  to  dis- 
tribute  the  residue  for  the  benefit  of  his  creditors: — Held,  that  the  words  of  the  assignment  were 
large  enough  to  comprehend  the  lease  of  the  null ;  and  the  jury  having  found  that  the  assigntcs 
had  accepted  the  lease,  that  it  passed  to  them  under  the  avignment 
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jBce^  of  PiHUt  named  in  the  sums  of  money  therein  mentioned^  which  he 
1838.  • 

was  unable  to  pay»  and  that  he  had  agreed  with  the  said 

persons  to  transfer,  assign  oyer,  and  convey  aH  his  debts, 
personal  estate,  and  effects  of  every  description  unto  Cann 
and  Barnard  (the  defendants  in  this  action),  upon  trust 
for  the  benefit  of  all  his  creditors ;  it  was  witnessed  that 
he,  the  said  John  Vince,  did  convey,  assign,  transfer, 
and  set  over,  to  the  defendants,  *'  all  and  singular  the 
stock  in  trade,  implements  and  utensils  in  trade,  corn, 
grain,  hay,  horses,  carts,  and  carriages,  crops  of  every 
kind,  as  well  severed  as  not,  household  furniture,  plate, 
china,  linen,  effects,  and  personal  estate  of  every  descrip* 
iion  whatsoever  of  him,  the  said  John  Vince,  t n,  upon,  or 
about  the  dwelling-house,  mill,  out-houses,  and  premises 
situate  in  Hethersett,  then  in  his  use  or  occupation,  or 
elsewhere  soever,  or  which  any  person  or  persons  then 
had  in  his  or  their  hands,  custody,  or  possession,  for  or 
on  account  of  the  said  John  Vince  (except  the  wearing 
apparel  of  himself  and  family).  And  also  all  and  every 
the  debts,  sum,  and  sums  of  money  in  any  manner  due 
and  owing  to  the  said  John  Vince  from  any  person  or 
persons  whomsoever*  And  also  all  bonds,  bills,  notes, 
and  other  securities  for  money,  books  of  account,  writ- 
ings, and  other  papers,  and  all  other  the  personal  estate 
and  effects  of  him,  the  said  John  Vince,  whatsoever  or 
wheresoever,  or  of,  in,  or  to  which  he  was  in  anywise 
interested  or  entitled,  or  which  any  person  or  persons 
had  in  trust  for  him  (except  as  aforesaid):  and  all  his 
estate,  right,  title,  and  interest  of,  in,  and  to  the  said 
property,  and  every  or  any  part  thereof:  to  have,  hold, 
receive,  take,  and  enjoy  the  said  stock  in  trade,  imple- 
ments and  utensils,  household  furniture,  goods,  chattels 
and  effects,  debts,  sums  of  money,  and  all  other  the  pre- 
mises thereby  bargained,  sold,  and  assured  (except  as 
aforesaid),  unto  the  defendants,  their  executors,  &c., 
upon  trust  that  they  should,  as  soon  as  conveniently 
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could  be,  coUecti  receive,  sell,  dispose  of,  and  convert  Bxch.  of  Pleats 
into  money,  all  the  goods,  chattels,  effects,  debts,  sam 
and  sums  of  money,  and  all  other  the  personal  estate  there- 
inbefore mentioned :  and  upon  further  trust  to  apply  the 
money  which  should  arise  from  the  sale  and  disposition  of 
the  personal  property,  personal  estate,  and  effects  there- 
inbefore  made  saleable,  and  which  should  be  received, 
collected,  and  gotten  in,  in  the  first  place  in  payment  of 
the  expenses  of  the  assignment,  ftc,  and  in  the  next  place 
in  payment  of  the  rent  due  and  in  arrearfor  the  said  mill 
and  premises^  in  the  use  or  occupation  of  the  said  John 
FincCt  in  Hethersett  aforesaid^  or  accruing  due  until  and 
up  to  the  6th  day  of  April  next.  And  in  the  next  place  in 
trust  for  distribution  amongst  the  creditors  of  the  said  Joha 
Vince."  It  was  proved  that  the  premises  were  held  at  a 
rack-rent  On  the  part  of  the  defendants,  it  was  contended 
that  the  lease  did  not  pass  to  the  assignees  under  the  as- 
signment, and  that  the  evidence  did  not  shew  an  accept- 
ance of  it  by  the  defendants.  The  learned  Judge  was  of 
opinion  that  the  words  of  the  assignment  were  large  enough 
to  comprehend  the  lease,  and  left  it  to  the  jury  to  say 
whether  the  defendants  had  elected  to  take  it,  which  the 
jury  found  they  had,  and  gave  a  verdict  for  the  plains 
tiff  Biggs  Andrews^  in  Michaelmas  Term  last,  obtained 
a  rule  to  shew  cause  why  a  nonsuit  should  not  be  entered, 
or  why  there  should  not  be  a  new  trial. 

KeUy  now  shewed  cause. — ^The  question  is,  whether 
the  assignment  contains  sufficient  words  under  which  the 
lessee's  interest  in  the  lease  and  premises  could  pass  by 
it ;  and  it  is  submitted  that  it  clearly  does.  He  conveys  by 
it  all  his  stock  in  trade,  &c,  and  personal  estate  of  every 
description  whatsoever ^  upon  or  about  the  premises,  (ex* 
cept  his  wearing  apparel).  Now  the  rule,  expressio  unius 
exclusio  est  alterius,  applies  here.  It  may  however  be 
said,  that  as  the  stock,  &c.,  on  the  premises^  is  expressly 
conveyed,  and  no  mention  is  expressly  made  of  the  pre- 
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SiBOL  4  Pifoff,  inises  themselves,  they  were  not  meant  to  pass  by  the  as- 
^    signment ;  but  the  subsequent  words,  *'  all  other  the  per- 
RiirasR       sonal  estate  and  effects  of  him,  the  said  John  Vince,  what- 
Caiiii.        soever  or  wheresoever/'  are  large  enough  to  comprehend 
every  species  of  personal  property  to  which  the  insolvent 
was  entitled.    It  is  evident  that  the  intention  was  that 
every  thing  which  the  debtor  possessed  should  be  made 
available  for  the  benefit  of  the  creditors.    The  case  of 
CaHer  v.  Wame  (a)  was  referred  to  at  the  trial,  but  no 
question  as  to  the  right  to  repudiate  this  lease  can  now 
arise ;  for,  admitting  the  law  as  there  stated  by  Lord  Teit- 
terden  to  be  correct,  the  learned  Judge  has  here  left  it 
to  the  jury  whether  the  assignees  had  disclaimed  or  noti 
and  they  have  found>  on  the  contrary,  that  they  had  ac- 
cepted the  leasee 

Bigg9  Andrews  and  BykSf  contrd. — It  is  not  suflScient 
that  there  are  general  words  large  enough  to  include  par^ 
ticular  property,  for  the  general  words  are  to  be  restrained 
to  words  ejusdem  generis  with  those  which  have  gone 
before,  and  they  are  to  be  governed  by  the  context*  The 
intention  of  the  parties  here  was  to  raise  money  for  the 
payment  of  the  debts,  and  nothing  was  intended  to  be 
conveyed  which  was  not  available  for  the  purpose  of  sale 
or  transfer.  Now  this  was  not  a  valuable  lease,  being  a 
lease  at  rack-rent,  and  could  not  be  made  available  fot 
such  a  purpose,  and  was  therefore  not  intended  to  pass  by 
the  assignment.  That  the  mill  was  not  intended  to  pass, 
may  be  collected  from  the  language  of  the  deed.  The 
property  is  described  to  be  '*  in,  upon,  or  about  the  dwell- 
ing-house, miU,  &c."  It  is  no  conveyance  of  the  mill  itself, 
but  of  the  property  **  in,  upon,  or  about  it.'*  So  also,  it  con'<> 
veys  the  crops  of  every  kind,  "  as  well  severed  as  not,** 
which  would  be  unnecessary  words,  if  the  land  on  which 
they  grew  was  intended  to  be  conveyed.   That  could  only 

(a)  1  M.  &  Rob.  479. 


HILARY  TERM,  1  VICT.  S4f7 

have  been  introduced  on  the  supposition  that  the  lease  was  ^^,^jr^^^^' 
not  intended  to  be  conveyed.  [Parke^  B. — It  extends  to 
crops  upon  those  premises  or  elsewhere.]  Vince  had  no 
other  land  to  which  those  words  could  apply.  There  is  also 
a  provision  that  the  assignees  should  pay  the  rent  until 
and  up  to  the  16th  of  April  next.  [Parke,  B.-*That 
was  probably  inserted  as  a  protection  to  the  assignees 
against  the  creditors,  in  making  such  a  payment.]  The 
lease  would  not  pass  by  the  general  wordst  because  they 
are  restrained  by  the  words  which  precede  them.  In  Pny- 
ler  v«  Homersham  (a)>  it  was  held  that  the  general  words  of 
a  deed  had  reference  to  the  previous  particular  recital* 
and  were  to  be  governed  by  it.  These  general  words  also 
come  after  an  enumeration  of  things  of  an  inferior  nature 
to  a  chattel  real ;  and  therefore  the  latter  cannot  be  in- 
tended to  have  passed  by  them.  In  Doe  d.  Meyrick  v. 
Meyrick  (b\  it  was  held  that  a  previous  particular  enume- 
ration in  the  deed,  of  certain  parts  of  an  estate*  confined 
the  operation  of  the  subsequent  general  words,  which 
would  otherwise  have  been  large  enough  to  have  passed 
the  whole.  So*  in  Roberts  v.  Kuffin  (c),  it  was  held  that  a 
devise  in  express  words  is  not  extended  by  subsequent 
general  words.  In  Rowlings  v.  Jennings  (cl),  the  word 
''efiects"  in  a  will  was  held  to  be  restrained  to  articles 
ejusdem  generis  with  those  previously  specified.  If  the 
leasehold  estate  was  intended  to  pass,  it  ought  to  have 
preceded  the  description  of  the  other  property. 

Lord  Abinger,  C.B. — I  think  the  distinction  in  all  these 
cases  is*  whether  the  object  of  the  parties  was  to  pass  a  li- 
mited interest  or  not;  if  it  was*  then  the  rule  is  that  we  are 
not  to  construe  general  words  so  as  to  enlarge  that  limited 
interest.   I  believe  in  every  case  that  has  been  mentioned, 

(a)  4  Mau.  &  Selw.  423.  (c)  2  Atkins*  112. 

(b)  2  Cr.  &  J.  223.  (d)  13  Ve$.  39. 

VOL.  Iff.  A    A  M.  W. 
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^*^\qo^^*^*  the  object  was  to  pass  a  particular  estate;  but  such  is  not 
the  object  here.  The  object  of  the  conveying  party  here 
was  to  make  a  general  assignment  of  his  property  over  to 
trustees^  in  order  to  pay  his  creditors.  We  cannot  construe 
any  words  in  that  assignment  by  looking  at  what  the  value 
of  the  thing  was.  Can  it  be  doubted,  if  this  lease  was  of 
any  value,  that  the  object  was  to  pass  the  whole? — and 
here  are  words  which  are  large  enough  to  pass  every 
thing:  we  must  suppose  the  object  the  parties  had  in 
view  was  to  pass  every  thing  of  value,  capable  of  being 
turned  to  account  in  the  hands  of  the  assignees,  and  I 
cannot  see  why  the  words,  which  are  sufficiently  compre- 
hensive to  include  every  thing  he  had,  should  not  be  held 
to  pass  the  leasehold  estate.  I  do  not  myself  think  that 
the  obligation  to  pay  the  rent  is  in  favour  of  the  assignees ; 
Vince  might  have  parted  with  all  the  personal  property 
before  the  rent  accrued  due :  I  think  nothing  turns  upon 
that :  but,  upon  the  grounds  I  have  stated,  I  think  the 
learned  judge's  direction  was  right 

Parke,  B. — I  entirely  agree  with  my  Lord  Chief  Baron 
in  thinking  that  the  learned  Judge  was  right  in  saying, 
that,  in  his  opinion,  the  leasehold  estate  did  pass  under 
the  words  of  this  deed.  The  case  turns  upon  the  ques- 
tion, whether  the  estate  passes  or  not  under  the  gene- 
ral terms  used  in  the  asssignment.  Now  let  us  look  to 
the  object  of  the  parties.  In  Doe  v.  Mei/rick,  the  object 
of  the  parties  was  to  pass  only  a  particular  estate,  and 
the  general  words  were  restricted  to  meet  the  obvious 
intention  of  the  parties.  In  that  case  the  estate  con- 
sisted of  thirteen  acres,  where  eight  acres  only  by  name 
were  specifically  granted,  and  the  general  words  were 
held  not  to  convey  the  other  five ;  there  the  intention  of 
the  parties  was,  as  my  Lord  Chief  Baron  has  observed, 
to  convey  a  particular  thing  only.  But  that  is  not  the  case 
here ;  here  the  object  of  the  parties  is  to  convey  every 
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thing  valuable^  and  capable  of  being  turned  into  cash ;  ^ck.  of  PUa», 
that  appears  from  the  recitals  of  the  deed  itself,  which 
we  must  take  into  our  consideration!  in  order  to  construe 
the  operative  words  of  the  clause.  The  insolvent  agrees 
to  transfer  to  trustees  all  his  debts,  personal  estate,  and 
effects  of  every  description,  upon  trust  for  the  benefit  of 
his  creditors ;  and  the  assignment  then  goes  on  to  enume- 
rate the  personal  estate,  which  is  the  property,  to  the 
trustees,  the  most  valuable ;  then  follow  the  general  words, 
which  cannot  be  restricted,  the  object  of  the  parties  being 
to  pass  all  property  that  might  be  beneficial  to  his  credi- 
tors* With  respect  to  the  clause  as  to  payment  of  the  rent, 
it  is  not  confined  to  the  future,  but  applies  to  the  bygone 
rent  as  well,  in  respect  of  the  mill  and  premises ;  not  only  to 
that  which  had  become  due,  but  to  that  also  which  was  on 
the  eve  of  becoming  due  on  the  6th  of  April  following ; 
and  the  provision  enables  the  trustees  to  pay  it,  whether 
they  take  possession  of  the  property  or  not.  The  other 
words  used  do  not  appear  to  me  to  be  sufficient  to  control 
these  general  words. 

BoLLAMD,  B« — Looking  at  the  object  which  the  parties 
to  this  deed  had  in  contemplation,  it  appears  to  me  that 
the  limited  construction  sought  to  be  put  upon  it  by  the 
learned  counsel  is  not  the  correct  one,  and  that  it  is  clear 
they  intended  to  pass  this  property. 

Rule  discharged. 


A  K\ 
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Ejcek.  nf  PUat, 
1838. 

"^      "^     ^        CoENBR  r.  Shew,  Executor  of  C.  Lewis,  deceased. 

Counu  for  goods  XA.SSUMPSIT. — The  declaration  stated  that  the  de- 
wad^homdont  ^'^^^^^^  «*  cxecuior,  &c.  of  Christiana  Lewis,  deceased, 
forthedefeod-    o„  g^^     ^^8  indebted  to  the  plaintiff  in  20i  for  goods 

ani,  as  executor,  wo 

canoot  be  Joined  sold  and  delivered  by  the  plaintiff  to  the  defendant  a$ 
money  found  to  execuior  as  aforesaid  at  hie  request :  and  in  SO/,  for  work 
ma»unt*rtated  ^^ne,  and  materials  for  the  same  used  and  provided  by 
with  the  defend-  the  plaintiff /br  the  defendant  as  executor  as  aforesaid  at 

ftntf  BB  executor*  »  .^  *^ 

Where  work  bis  request :  and  in  20L  for  money  paid  by  the  plaintiff 
by*B  teitotor,  **'  f^^  '*^  *^^  ^f  '*^  defendant  as  executor  as  aforesaid  at  his 
who  dies  before   request !  and  in  20L  for  money  found  to  be  due  from  tlie 

the  contract  is  *  •^     ^ 

completed,  but  defendant  as  executor  as  aforesaid  to  the  plaintiff,  on  an 
afterwtfd^f  account  Stated  between  them  :  and  that  the  defendant,  as 
^acdon^^^nst  ^xecutor  as  aforesaid,  afterwards  and  after  the  death  of 
his  executor,  the  the  Said  C.  Lewis,  and  before  the  commencement  of  this 

plaintiff  should  ,  ,  .      ,  « 

decUrespedally,  SUlt,  tO  Wit,  On  &C.,  promised  &C. 

•ta^ng    oie  pieas,  first,  non  assumpsit ;  secondly,  ne  unques  exe- 

cutor. 

The  cause  was  tried  before  the  Judge  of  the  Sheriff's 
Court  in  London,  when  the  plaintiff  recovered  a  verdict 
for  HI.  Us.  6d. 

Channelly  in  Michaelmas  Term  last,  moved  to  arrest  the 
judgment.  Referring  to  the  opinions  intimated  by  the 
Judges  in  Ashby  v.  Ashby  (a),  he  stated  that  he  should 
raise  no  objection  to  the  joinder  of  the  third  with  the  last 
count;  but  he  submitted  that,  notwithstanding  the  words 
*'as  executor**  in  the  first  and  second  counts,  those  counts 
charged  the  defendant  in  his  personal  character,  and  could 
not  be  joined  with  the  last  count,  which  clearly  charged 
the  defendant  in  his  representative  character.  The  case 
of  Rogers  y.  Price  (b)  might  be  supposed  to  have  decided 

(a)  7  B.  &  C.444;  1  Man.  &  R.  180.  (b)  3  Y.  &  J.  28. 
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that  a  party  could  be  liable  as  executor  for  work  done  at  ^'**;^^^*^"'' 
his  request,  for  instance,  the  furnishing,  at  the  request  of 
the  executor,  the  funeral  of  the  testator;  but  he  con- 
tended that  that  case  only  established  that  the  party  sued, 
being  executor,  and  having  assets,  was,  under  the  parti- 
cular circumstances,  liable ;  and  if  considered  as  an  au- 
thority for  the  position  that  he  was  liable  as  executor,  and 
might  be  sued  in  his  representative  character,  that  it  re- 
quired further  consideration.  The  Court  having  granted 
a  rule, 

Piatt  shewed  cause. — The  Court  will  not  arrest  the 
judgment  if  it  can  imagine  any  state  of  facts  in  which  an 
executor  could  be  liable  on  each  count:  Rose  v.  Bowler  {a), 
Ellis  V.  Bowen  (4),  Powell  v.  Oraham  (c).  [Parkct  B. — 
The  chief  point  in  those  cases  was,  that  the  executor 
could  not  be  liable  as  executor  for  goods  sold,  or  for  work 
and  labour,  except  perhaps  funeral  expenses.]  It  has  been 
decided  that  an  executor  is  liable  on  an  implied  promise  to 
pay  those  expenses  if  there  are  assets :  Tugwell  v.  Hey^ 
man  (rf),  Rogers  v.  Price  {e).  \Parke^  B. — It  is  suggested 
for  the  defendant  that  the  authority  of  these  cases  is  doubt- 
ful ;  see  Ashton  v.  Shearman  (/) ;  and  it  was  questioned  in 
argument  in  Lucy  v.  JValrond(g).]  An  executor  is  liable 
because  he  may  debit  the  estate  of  his  testator  with  those 
expenses,  and  he  can  only  take  from  the  estate  that  for 
which  he  is  liable  as  executor.  [Parke,  B. — Can  an  exe- 
cutor make  a  fresh  contract  as  executor?  Alderson,  B. — 
He  may  stipulate  that  he  will  be  personally  liable,  but  can 
he  say  he  will  be  liable  as  executor  ?  You  cannot  bring 
assumpsit  against  an  executor  for  money  had  and  received 
as  executor ;  his  saying  that  he  is  executor  will  not  make 

(a)  1  H.  Bl.  108.  (d)  3  Camp.  298. 

(b)  Forrest,  98.  («)  3  Y.  &  J.  28. 

(c)  7  Taunt.  580 j  IB. Moore,         (/)  Holt,  309. 
305.  (g)  3  Binjc.  N.  C.  841. 
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Exch,  of  PUat,  him  liable  in  that  capacity.]    If  the  testator  had  money  at 
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his  banker's  at  the  lime  of  his  deaths  and  the  executor, 
doubting  his  solvency,  stipulates  only  to  be  liable  as  far  as 
there  were  assets,  it  would  be  a  liability  as  executor. 
[ParkCf  B. — The  effect  of  such  a  stipulation  would  be,  that 
he  personally  undertook  to  pay,  not  absolutely,  but  as  far 
as  there  were  assets ;  but  still  it  is  merely  a  personal  un- 
dertaking.] Suppose  a  party  contracts  with  another  for 
work  to  be  done,  and  before  it  is  done  the  party  dies,  is 
not  his  executor  liable  for  it  when  completed  after  his 
death  ?  [Parke,  B. — The  executor  would  be  liable,  but 
the  declaration  should  state  the  contract  to  have  been 
made  with  the  testator,  that  at  the  time  of  his  death  the 
work  was  incomplete,  but  was  finished  afterwards,  and 
that  the  defendant,  as  executor,  then  promised  to  pay.] 

Channell,  in  support  of  the  rule. — It  may  be  conceded, 
that  if  any  case  can  be  put  in  which  the  defendant  would 
be  liable  in  his  representative  character  upon  the  first  and 
second  counts,  the  judgment  ought  not  to  be  arrested. 
The  cases  of  TugtoeU  ▼•  Heyman  and  Rogers  v.  Price 
are  relied  on  by  the  plaintiff;  but,  admitting  those  cases 
to  be  law,  and  that  a  party,  being  executor  and  having 
assets,  might  be  liable,  as  upon  an  implied  contract,  to  pay 
out  of  those  assets  the  reasonable  expenses  of  a  funeral, 
ordered  with  due  regard  to  the  testator's  station  in  his 
lifetime,  and  to  his  property  and  liabilities  at  the  time  of 
his  death,  it  would  not  follow  that  the  counts  in  this  decla- 
ration can  be  joined.  The  last  count  charges  the  defend- 
ant in  his  representative  character,  and  there  is  therefore, 
according  to  all  the  authorities,  a  misjoinder,  provided 
the  first  and  second  counts  charge  the  defendant  person- 
ally. In  determining  whether  they  do  so  charge  him,  the 
Court  must  take  notice  that  the  defendant  has  made  the 
promise  stated,  and  upon  the  consideration  alleged.  The 
promise  is,  that  being  indebted  to  the  plaintiff  for  goods 
sold  and  delivered  to  the  defendant  at  his  request,  and  for 
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work  done  at  his  request,  he  promised  to  pay.  The  cir-  ^b^^a.  ^^  puat, 
cumstance  that  the  counts  charge  the  goods  to  have  been 
delivered  to,  and  the  work  done  for,  and  the  promise  to 
have  been  made  by  him,  as  executor,  is  immaterial,  for  the 
words  **  as  executor"  are  surplusage,  provided  the  counts 
in  effect  charge  the  defendant  personally;  which  they 
clearly  do,  where  not  only  the  promise  stated,  but  the 
entire  consideration  alleged,  must  have  arisen  after  the 
testator's  death.  It  may  be  different  as  regards  a  count 
for  money  paid :  there,  though  the  payment  may  be  after 
the  death  of  the  testator,  the  consideration,  or  part  of  it  at 
least,  may  have  arisen  in  his  lifetime.  [Lord  Abinger,  C. 
B* — No  doubt,  the  count  for  money  paid  might  have  been 
supported  by  proof  of  payment  by  the  plaintiff,  after  the 
death  of  the  testator,  of  money,  in  discharge  of  some  en- 
tire joint  liability  which  the  plaintiff  and  the  testator  had 
entered  into  as  sureties.  Do  you  contend,  that  if  the  de- 
fendant, being  executor,  is  liable  at  all  upon  an  implied 
contract,  then,  instead  of  the  first  and  second  counts  in 
the  present  declaration,  there  should  have  been  a  special 
count?]  If,  upon  the  authority  of  the  cases  referred  to, 
the  law  will  imply  a  promise  by  an  executor  having  assets, 
but  who  has  not  interfered  with  the  funeral,  to  pay  out  of 
those  assets,  it  should  have  been  declared  on  specially :  it 
is  a  promise  by  the  party  individually,  though  to  pay  out 
of  a  particular  fund.  But  whether  the  law  will  imply  a 
promise  or  not,  the  defendant,  as  regards  the  first  and 
second  counts  in  this  particular  declaration,  must  be  taken 
to  have  made  a  promise  rendering  himself  individually 
liable ;  and  it  is  submitted,  notwithstanding  the  observa- 
tions of  some  of  the  Judges  in  the  report  of  the  case  of 
Rogers  v.  Price^  that  a  plea  of  plene  administravit  could 
not  be  pleaded  to  the  first  and  second  counts ;  and  if  that 
be  so,  it  is  decisive  to  shew  that  they  do  not  charge  the 
defendant  in  his  representative  character.  [Lord  Abinger^ 
C.  B. — ^Suppo&ing  a  testator,  in  his  lifetime,  to  have  con- 
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Exch.  of  PUat,  tracted  with  a  builder  to  build  a  house,  and  to  have  died 
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before  it  was  completedi  and  the  builder  to  have  com- 
pleted the  contract  after  the  testator's  death,  could  he  not 
sue  the  executor,  as  executor,  for  the  work  done  in  his 
time,  so  as  to  charge  the  assets  of  the  testator  ?]  He  could, 
upon  a  special  count  stating  the  facts,  or  so  much  of  them 
as  to  shew  a  contract  with  the  testator,  or  that  the  work 
was  done  at  his  request.  In  the  case  supposed,  the  entire 
cause  of  action  would  not  arise  after  the  testator's  death: 
an  essential  part  of  the  contract  would  be  in  his  lifetime. 
This  case  falls  within  the  principle  of  the  decision  in 
Wigley  V.  Ashton  (a).  IParke,  B. — ^In  Marshall  v.  Broad- 
hurst  (6),  it  was  held  that  executors^  as  such^  might  re- 
cover the  value  of  materials  of  their  testator^  which  they 
had  worked  up  to  complete  a  contract  made  by  him  with 
the  defendant.]  There  are  certainly  cases  in  which  a  plain- 
tiff has  been  held  entitled  to  sue  in  his  representative 
character,  on  the  ground  that  the  money,  when  recovered, 
would  be  assets,  where  he  might  equally  have  sued  in  his 
individual  character ;  but  no  case  can  be  put  in'  which  the 
defendant  is  equally  liable  to  be  sued  in  his  individual  cha- 
racter and  as  executor.  In  Rogers  v.  Price,  it  does  not 
appear  that  the  declaration  charged  the  defendant  as 
executor ;  and,  in  TugweU  v.  Heyman,  the  exact  form  of 
it  is  not  given. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

^ARKE,  B. — ^A  motion  was  made  in  this  case  in  arrest 
of  judgment,  and  was  argued  in  the  course  of  the  last  term. 
The  declaration  contained  four  counts  in  indebitatus  as- 
sumpsit; the  first  stating  the  defendant,  as  executor,  to  be 
indebted  to  the  plaintiff  for  goods  sold  and  delivered  by 

(a)  3  B.  &  Aid.  101.  (6)  1  Gr.  &  J.  403. 
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the  plaintiff  to  the  defendant  as  executor;  the  second,  for  Exeh.  of  puom, 
work  and  labour  performed ,  and  materials  supplied  to  the 
defendant  as  executor,'  the  third ,  for  money  paid  for  the 
use  of  the  defendant  as  executor;  and  the  fourth,  for  money 
found  to  be  due  from  the  defendant,  as  executor,  to  the 
plaintiff,  on  an  account  stated ;  and  it  was  alleged  that  the 
defendant,  as  executor,  promised  to  pay.  To  this  declara- 
tion there  were  two  pleas, — non  assumpsit,  and  ne  unques 
executor ;  and,  on  issue  joined,  a  verdict  was  found  for 
the  plaintiff,  with  general  damages.  The  objection  was, 
that  there  was  a  misjoinder  of  counts;  the  last  being 
clearly  for  a  debt  due  from  the  defendant  in  his  represen- 
tative character :  Ashby  v.  Ashby  (a).  The  third  count 
was  admitted  to  be  for  a  debt  which  might  be  due  from 
the  defendant  in  that  character,  for  which  the  same  case 
of  Ashby  V.  Ashby  is  an  authority ;  and  therefore,  that 
count  is  not  improperly  joined  with  the  last. 

But  the  two  first  counts,  it  was  contended,  must  neces- 
sarily be  for  debts  due  from  the  defendant  in  his  own  right, 
as  no  goods  could  be  sold  to,  or  work  performed  for,  an- 
other, in  his  representative  character.  To  that  it  was 
answered,  first,  that  goods  sold  for  the  purpose  of  a  funeral, 
and  the  expenses  attending  it,  might  be  due  from  the 
executor  as  such ;  and  the  two  cases  of  Tugwell  v.  Hey- 
man,  before  Lord  EUenborough  (&),  and  Rogers  v.  Price, 
in  this  Court  (c),  were  cited  as  authorities :  and,  secondly, 
that  if  goods  were  contracted  to  be  sold  to  the  testator,  or 
work  agreed  to  be  done  for  him,  and  the  goods  were  de- 
livered to»  or  work  completed  for,  the  executor,  such 
demands  might  be  recovered  against  the  executor,  in  his 
representative  character,  under  the  two  first  counts. 

With  respect  to  the  two  cases  above  cited,  it  was,  no 
doubt,  decided  by  them  that  there  is  an  implied  promise 

(a)  7  B.  &  C.  448.  (6)  3  Gamp.  298. 

(c)  3  Y.  &  Jcr.  28. 
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Etch,  of  Pleas,  on  the  part  of  an  executor^  who  has  assets,  to  pay  the 
reasonable  expense  of  such  a  funeral  of  his  testator  as  is 
suitable  to  bis  degree  and  circuipstances.  It  was  con- 
tended, however,  at  the  bar,  that  those  decisions  were 
against  a  prior  authority,  and  were  wrong  (a  question  upon 
which  it  is  not  necessary  for  us  to  give  any  opinion);  but 
that,  if  they  were  right,  the  only  point  really  determined 
was,  that  the  law  implies  a  contract  on  the  part  of  the 
executor  personally,  and  not  in  his  representative  cha- 
racter; and  we  are  all  of  that  opinion. 

The  implied  promise  cannot  place  the  defendant  in  a 
different  condition  than  if  he  had  made  an  express  con- 
tract to  the  same  effect ;  which  certainly  would  have  bound 
him  personally  only;  and  none  of  the  cases  contain  any 
authority  to  the  contrary.  In  Rogers  v.  PricCy  the  report 
does  not  give  the  form  of  the  declaration ;  it  may  have  been 
against  the  defendant  in  his  own  right.  In  Tugwelly. 
Heyman,  it  seems  to  have  been  against  the  defendants 
as  executors;  but  the  question  whether  the  action  would 
lie  against  them  in  that  character  was  not  made,  and  if  it 
had  been  made,  the  answer  would  have  been,  that  if  a 
defendant  could  not,  under  any  circumstances,  be  liable 
for  work  and  labour  done  for  him  as  executor,  those 
words  in  the  declaration  might  be  struck  out  as  surplus- 
age, which  they  could  not  be,  in  a  case  in  which  a  de- 
fendant could,  on  any  supposition,  be  liable  in  that  cha- 
racter to  the  contract  declared  upon.  In  a  recent  case 
of  Lucy  V.  Walrond  (a),  in  which  the  declaration  was 
against  the  defendant  as  administrator  for  the  expenses 
of  a  funeral,  the  point  was  not  discussed,  but  the  case 
was  decided  on  the  ground  of  the  payment  of  money 
into  Court.  We  think,  therefore,  that  the  two  first  counts 
cannot  be  supported  on  the  ground  that  an  executor,  as 

(a)  3BiDg.N.C.84l. 
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8uch|  can  be  made  liable  for  the  funeral  expenses  of  the  BmH.  rf  PUat, 

1838. 
testator. 

Nor  do  we  think  that  the  plaintiff  could  have  recovered 
under  the  two  first  counts,  if  the  goods,  or  work  and 
labour,  had  been  contracted  for  by  the  testator,  and  the 
contract  completed  by  the  plaintiff  in  the  time  of  the 
executor. 

In  one  of  these  counts,  the  goods  are  stated  to  have 
been  sold  to  the  defendant ;  and  in  the  other,  the  work 
and  labour  performed /or  him  at  his  request;  and  neither 
of  these  averments  would  be  true.  In  order  to  recover 
upon  this  supposed  state  of  things,  the  counts  should 
have  been  differently  framed. 

We  are  therefore  of  opinion,  that  the  two  first  counts 
are  necessarily  for  debts  due  from  the  defendant  in  his 
own  right;  and  consequently,  that  there  is  a  misjoin* 
der,  and  the  rule  must  be  made  absolute  to  arrest  the 
judgment. 

Rule  absolute. 


Bond  and   Another,   (Assignees  of  George    Fowell 
Watts,  a  Bankrupt),  and  Philip  Henry  Watts,  v. 

PiTTARD. 

JLlEBT  for  work  and  labour  as  the  attornies  and  solici-  A.  &  B.  carried 
tors  of  the  defendant,  and  for  money  paid,  and  on  an  together  as  loii- 
account  stated.     Plea,  nunquam  indebitatus.  shh)7and*heid'' 

At  the  trial  before  Palteson.  J.  at  the  last  assizes  at  Bridge-  themseWei  out 

as  such,  and  the 

water,  the  question  was  whether  the  joint  action  was  main-  defendant  em- 
tainable,  which  depended  upon  whether  a  legal  partnership  fhat  capadty.^*^ 

By  the  agree- 
ment under  which  A.&  B.  entered  into  business  together,  B.  was  to  receive  annually  out  of  the  pro^ 
fits  the  sum  of  300^,  but  he  was  not  to  be  in  any  manner  liable  to  the  losses  of  the  business,  and 
was  to  have  a  lien  on  the  profits  fdr  any  losses  he  might  sustain  by  reason  of  his  liability  as  a  part- 
ner:— Held,  that  A.  &  B.  were  properly  joined  as  plaintiffs  in  an  action  for  work  and  labour,  as  the 
money,  when  recovered,  would  be  the  Joint  property  of  both  until  the  accounts  were  ascertained 
and  the  division  tooli  place. 
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Exeh,  of  Pluu,  subsisted  between  the  two  Wattses.   It  was  proved  tbat  in 
1838. 

the  year  1826  they  had  agreed  to  become  partnersi  and  that 

they  had  in  various  ways  held  themselves  out  as  partners^ 
and  that  the  defendant  had  retained  them  both  as  his  soli- 
citors in  a  letter  addressed  to  them  jointly,  and  had  dealt 
with  them  as  partners.  In  order  to  rebut  this  case,  the 
defendant  put  in  evidence  an  answer  by  Philip  Henry 
Watts  to  a  bill  in  equity  filed  by  the  defendant  in  this 
action,  which  stated  ''  that  in  the  month  of  February, 
1826,  he  and  his  brother  George  Fowell  Watts,  in  the 
said  bill  mentioned,  who  was  then  carrying  on  the  business 
of  a  solicitor  and  attorney  in  the  city  of  Bath,  verbally 
agreed  to  enter  into  partnership  together  as  solicitors  and 
attomies,  and  that  such  business  should  be  carried  on  by 
them  under  the  style  or  firm  of  Messrs.  George  Fowell 
and  Philip  Henry  Watts ;  and  it  was  further  agreed  be- 
tween them,  that  the  profits  of  their  said  business  should 
be  divided  between  them  in  manner  following,  viz.,  that 
he  P.  H.  Watts  should,  in  each  and  every  year,  be  en- 
titled to  receive  in  the  first  place  out  of  such  profits  the 
sum  of  300/.,  which  sum  was  then  represented  by  the  said 
George  Fowell  Watts  to  be  equal  to  one-fifth  of  the  then 
profits  of  the  said  business  so  carried  on  by  the  said 
George  Fowell  Watts;  and  accordingly  this  defendant 
P.  H.  Watts  saith  that  the  said  G.  F.  Watts  and  he  the 
said  P.  H.  Watts  commenced  carrying  on  such  business 
in  partnership  together,  under  the  style  and  firm  afore- 
said, and  always  held  themselves  out  to  the  world,  and 
were  treated  by  their  clients  as  being,  as  they  were  in  fact, 
co-partners  in  such  business.**  The  answer  also  stated, 
that  he  the  said  P.  H.  Watts  was  always  treated  by  the 
said  G.  F.  Watts  as,  and  was  in  fact,  a  partner  with  him 
in  such  business,  receiving  and  paying  the  debts  of  such 
business  equally  with  the  said  G.  F.  Watts,  and  entitled 
to  such  share  in  the  profits  thereof  as  hereinbefore  men- 
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tioned ;  but  this  defendant  P.  H.  Watts  admits  it  to  be  Eieh.rfPhM, 
true^  that  as  between  themsehes  this  defendant  was  not  to  ^  v  '  '^ 
be  in  any  manner  liable  to  the  losses  of  the  said  business,  Bohd 
inasmuch  as  this  defendant  was  entitled  to  retain  in  the  Pittaro. 
first  place«and  in  all  eventSi  his  said  share  out  of  the  pro- 
fits thereof;  and  it  was  agreed  that  this  defendant  should 
have  a  lien  upon  the  said  profits  for  any  losses  he  might 
sustain  by  reason  of  his  liability  as  a  partner.  It  also 
stated  that  as  between  him  P.  H.  Watts  and  his  said 
brother,  he  was  entitled  to  such  share  in  the  profits  of  the 
business,  as  profits,  as  thereinbefore  mentioned ;  and  in 
case  of  failure  of  such  profits,  he  was  liable  to  sustain  not 
only  the  loss  of  his  share  therein,  but  also  losses  in  respect 
of  his  liability  as  a  partner  of  the  firm.  The  learned 
Judge  told  the  jury,  that  to  constitute  a  partnership  there 
ought  to  be  a  community  of  loss  as  well  as  profit ;  that  a 
third  party  was  not  concluded  by  having  dealt  with  them  as 
partners,  if  it  turned  out  that  they  were  not  at  the  time 
partners  in  law  for  want  of  a  community  of  profit 
and  loss,  and  might  therefore  object  to  their  having 
been  joined  as  plaintiffs  in  the  action.  And  he  lefk  two 
questions  to  the  jury;  first,  was  there  a  community 
of  profit,  and  secondly,  was  there  a  community  of  loss  ? 
The  jury  found  the  first  question  in  the  aflSrmative  and 
the  second  in  the  negative,  and  under  the  direction  of  the 
learned  judge,  the  verdict  was  entered  for  the  defendant, 
with  liberty  to  the  plaintiffs  to  move  to  enter  a  verdict  for 
them,  if  the  Court  should  be  of  opinion  that  his  direction 
was  wrong  in  point  of  law.  Erie  having,  in  Michaelmas 
Term  last,  obtained  a  rule  accordingly, 

Crowder  (and  Barstow  was  with  him)  now  shewed 
cause. — The  law,  as  laid  down  by  the  learned  judge,  was 
correct;  for  to  constitute  a  complete  partnership,  there 
must  be  a  community  both  of  profit  and  of  loss;   Waugh 
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B4Uik,  of  PkM,  V.  Carver  (a)t  Grace  y.  Smith  (i),  Green  v.  Beesley  (c).  A 
community  of  profits  would  undoubtedly  make  them  an- 
swerable to  third  parties,  but,  as  between  themselves,  it 
would  not  constitute  a  partnership,  and  entitle  them  to  sue 
jointly.  [Parkct  B. — To  whom  would  this  money  belong 
if  recovered  ? — It  would  belong  to  both  till  the  end  of  the 
year,  when  the  amount  of  profits  would  be  ascertained, 
and  then  in  one  event  3002.  would  be  due  to  P.  H.  Watts, 
and  the  other  would  be  entitled  to  the  balance.]  It  is 
submitted  that  Philip  Henry  Watts  was  in  the  mere  situ- 
ation of  a  clerk,  with  a  salary  of  300/.  a  year,  with  a  lien 
on  the  profits  to  that  amount,  in  addition  to  his  general  re- 
medy against  his  brother  in  case  of  nonpayment.  [Partem 
B. — ^No :  until  the  net  profits  are  ascertained  the  money 
would  be  the  property  of  both.] 

Lord  Abinoer,  C.  B. — It  is  clear  that  Philip  Henry 
Watts  would  not  be  entitled  to  the  300/.  a  year,  unless 
there  were  profits,  and  the  lien  upon  the  profits  appears 
to  exclude  any  other  right  or  remedy  in  respect  of  it.  Is 
he  not  then  in  some  degree  liable  to  the  losses  ?  But  if 
not,  I  think  he  is  a  partner  in  this  instance,  so  far  at  least 
as  relates  to  the  money  recoverable  in  this  action. 

Parke,  B.r— I  have  no  doubt  that  this  contract  could 
have  been  entered  into  by  both  the  Messrs.  Watts,  whe- 
ther they  were  partners  or  not,  and  if  it  were,  both  would 
be  entitled  to  sue.  If  it  were  entered  into  by  one  only, 
then  the  question  would  be,  whether  the  other  was  jointly 
interested  in  the  contract.  According  to  the  agreement 
between  them,  it  appears  that  Philip  Henry  Watts  was  to 
receive  3002.  a  year  out  of  the  profits,  that  is,  out  of  the  net 
profits,  which  could  not  be  ascertained  until  a  view  was 

(a)  2  U.  Bl.  235.  (b)  2  W.  Bl.  1000. 

(c)  2  Bing.  N.  C.  112;  2  Scott,  164. 
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taken  of  the  real  state  of  the  accounts  at  the  end  of  the  Bxeh.  of  pieatf 

1838* 
year.    But,  in  the  mean  tiine«  doubtless  the  money  reco- 

rered  in  this  action  would  be  the  joint  property  of  both, 
and  would  go  into  the  general  fund  for  the  benefit  of  both, 
until  that  state  of  things  should'arise  when  a  division  would 
take  place :  and  for  this  reason  I  am  of  opinion  that  in 
this  case  the  contract  is  with  both.  In  Gilpin  v.  Ender- 
^^y  (^)»  A  person  who,  by  a  partnership  deed,  was  ex- 
empted from  all  possibility  of  loss,  was  held  to  be  a  part- 
ner, though  of  an  unusual  kind,  and  so  considered  by  the 
Court  in  giving  judgment. 

BoLLAND,  B. — I  am  of  the  same  opinion.  It  has  been 
fully  established  by  numerous  cases  both  at  law  and  in 
equity,  that  third  parties  are  not  affected  by  the  secret 
contracts,  inter  se,  of  persons  holding  themselves  out  and 
contracting  as  partners.  That  doctrine  is  fully  gone  into 
in  the  case  of  Waugh  v.  Carver  (&),  by  Lord  Chief  Jus- 
tice De  Crrey,  and  is  there  distinctly  laid  down. 

GuRNBY  B.,  concurred. 

Rule  absolute  to  enter  a  verdict  for  the 
plaintiff. 

(«)  5  B.  &  Aid  964.  (b)  2  H.  Bl.  246. 
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Exelu  of  Pltast 
1838. 

^^^-v-*^    Hare  and  Anotheri  Assignees  of  Jones«  a  Bankrupt, 

V.  Waring. 

To  assumpsit  ASSUMPSIT.  The  declaration  stated,  that  before  the 
5j,J^|fp"4^*7.,*'fo*  bankruptcy  of  Jones,  and  after  the  making  of  an  act  of 
the  non-»ccept-  Parliament  passed  in  the  session  of  the  fifth  and  sixth 

ance  of  shares  in  *■ 

the  Great  West-  years  of  William  the  Fourth,  (for  making  the  Great  Wes- 
wUch^he  tonk-  tcm  Railway),  the  defendant  bargained  for  and  bought 
bSkrJl^te"hI!d  of  Jones,  and  Jones  then  sold  to  the  defendant,  100  shares 
contracted  to  in  the  undertaking  called  the  Great  Western  Railway,  to 
fendant,  and  to  he  conveyed  to  the  defendant  on  or  before  the  31st  day  of 
^TiJ^sSb^-  March  then  next,  and  to  be  then  paid  for  by  the  defend- 
quent  to  thc^  ant :  and  thereupon,  in  consideration  of  the  premises, 
the  declaration  and  that  Joncs  had  then  promised  the  defendant,  at  his 
the'pidnda  request,  that  the  certificates  of  the  said  shares  should  be 
were  the  pn>-     delivered,  and  that  the  said  shares  should  be  conveyed  to 

prietors  of  the  '' 

shares,  and  the  defendant,  at  the  time  and  in  the  manner  aforesaid ; 
dered certificates  the  defendant  then  promised  Jones  to  accept  and  pay  for 
defcndjntl  the  ^h^  Same  at  the  time  and  in  the  manner  aforesaid.  The 
defenAnt  declaration  then  averred,  that  after  the  bankruptcy,  and 

pleaded,  first,  .  . 

that  J.  com-  before  and  at  the  time  specified  in  the  said  contract,  to 
of  bankruptcy;  ^'^*  ^^  ^^^  ^^^^  ^^7  ^^  March,  1837,  the  plaintiffs,  so 
STactofbank-  ^®*"g  s'^ch  assignees  as  aforesaid,  tendered  and  offered 

ruptcy  on  which 

be  was  declared  a  bankrupt  was  unlawfully  concerted  between  J.  and  the  plaintiff,  and  that  he 
committed  no  other  act  of  bankruptcy;  thirdly,  that  the  plainti£&  were  not  proprietors  of  the 
shares ;  fourthly,  that  they  did  not  tender  certificates  of  them  to  the  defendant. 

The  act  of  bankruptcy  consisted  in  J.'s  having  given  directions,  when  in  embarrassed  circum- 
stances, that  he  should  be  denied  to  all  persons ;  but  there  was  no  proof  that  any  person  was  in 
hct  denied,  nor  that  J.  secreted  himself.  The  Jury  found  that  the  denial  was  with  intent  to  de- 
lay his  creditors.     Qusere,  whether  this  was  ao  act  of  bankruptcy. 

Sembie,  this  was  not  a  case  in  which  the  depositions  were  conclusive  evidence  of  the  mattera 
contained  in  them,  under  the  6  Geo.  4,  c.  16,  s.  92,  inasmuch  as  the  bankrupt  could  not  have  ful- 
filled his  contract  on  the  day  specified,  and  therefore  this  was  not  a  debt  or  demand  for  which  he 
could  have  sustained  an  action.  But  even  if  the  case  were  within  that  section,  temble,  that  evi- 
dence might  be  given  to  shew  that  the  act  of  bankruptcy  was  concerted. 

In  order  to  prove  their  proprietorship  of  the  shares,  the  plaintiffs  put  in  the  transfer-book  kept 
by  the  Great  Western  Railway  Company  under  the  Railway  Act,  6  &  7  Will.  4,  c.  107,  s.  158, 
in  which  the  plaintifis  were  entered  as  transferees  :^-Held,  that  this  was  not  sufficient  evidence  of 
their  title. 

The  certificates  tendered  by  the  plaintiffs  to  the  defendant  did  not  contain  the  names  of  the 
pUintiffs  as  original  proprietors,  nor  had  they  any  indorsement  of  transfer  to  them : — Held,  that 
such  certificates  were  insufficient,  inasmuch  as  they  did  not  shew  a  title  in  the  plaintiffii  to  convey 
the  shares  under  the  act  (is.  147,  158). 
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to  the  defendant  the  certificates  of  100  shares  in  the  said  Exeh.  o/PUat, 

undertaking,  and  also  ofTered  to  the  defendant  to  convey 

to  him  the  said  100  shares,  in  the  manner  and  according 

to  the  form  by  the  said  statute  in  that  behalf  provided ; 

they,  the  said  plaintifTs,  then  being  the  proprietors  of  the 

said  100  shares,  and  then  having  a  good  right  and  title 

to  convey  the  same  in  manner  aforesaid.     Breach — that 

the  defendant  did  not  accept  the  certificates  or  convey«- 

ance,  nor  pay  for  the  shares. 

The  defendant  pleaded,  first,  non  assumpsit ;  and  also 
fifteen  special  pleas,  of  which  the  latter  only  became 
material  on  the  argument  of  the  case : — 

Second — That  Jones  did  not  commit  any  act  of  bank- 
ruptcy whatsoever  before  the  issuing  of  the  fiat. 

Third — That  the  act  of  bankruptcy  upon  and  under 
which  alone  Jones  was  found  and  declared  to  be  such 
bankrupt  as  aforesaid,  was  an  act  of  bankruptcy  wholly 
concerted  unlawfully  between  the  said  Jones  and  the  plain- 
tiff Hare,  which  said  plaintiff  was  the  petitioning  creditor; 
and  that  Jones  did  not  at  any  time  commit  any  other  act 
of  bankruptcy. 

Sixth — That  the  plaintiffs  were  not  the  proprietors  of 
the  said  100  shares,  or  of  any  of  them,  nor  had  they  good 
right  and  title  to  convey  the  same. 

Seventh — That  the  plaintiffs  did  not  tender  or  offer  to 
the  defendant  the  certificates  of  the  said  shares,  nor  did 
they  offer  to  convey  the  said  shares,  or  any  of  them,  in  the 
manner  and  according  to  the  form  by  the  said  statute  pro-^ 
vided. 

The  plaintiff  took  issue  on  the  first,  second,  sixth,  and 
seventh  pleas ;  and  to  the  third  he  replied,  that  the  act  of 
bankruptcy  upon  and  under  which  Jones  was  found  and 
declared  a  bankrupt  was  and  is  valid  in  law,  and  was  not 
nor  is  concerted  ;  on  which  replication  also  issue  was 
joined* 

VOL,  III.  B  B  M.  w. 
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£gek.  rf  PUat,      At  the  trial  before  Tindah  C.  J.,  at  the  last  Bristol  As* 
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sizes,  the  following  facts  appeared  in  evidence : — 

On  the  13th  of  December,  1836,  Jones,  the  bankrupt, 
sold  to  the  defendant  100  shares  in  the  Great  Western 
Railway,  and  the  following  bought  note  was  thereupon 
signed  by  the  defendant,  and  delivered  to  Jones : — 

''  Bought  through  Geo.  Edwards,  broker,  of  £.  Jones, 
Esq.,  100  shares  in  the  Great  Western  Railway,  at  SO/, 
per  share  preni.,/or  on  or  before  the  31st  of  March  next. 

"  Saml.  Waring.'* 

A  corresponding  sold  note  was  delivered  by  the  broker 
to  the  defendant.  On  the  13th  of  January,  Jones,  whose 
affairs  had  become  embarrassed,  gave  directions  to  his  son 
to  deny  him  to  any  one  who  called.  There  was  no  proof, 
however,  that  any  person  was  actually  denied,  or  that 
Jones  retired  to  any  private  part  of  bis  house,  or  in  any 
manner  secreted  himself.  On  the  17th,  a  fiat  in  bank- 
ruptcy  issued  against  him,  the  plaintiff  Hare  being  the 
petitioning  creditor,  under  which  he  was  declared  a  bank- 
rupt, and  the  plaintiffs  were  subsequently  appointed  his 
assignees.  The  depositions  were  put  in  evidence  on  the 
part  of  the  plaintiffs.  In  the  month  of  March,  the  plain- 
tiffs bought  100  Great  Western  Railway  shares,  with  the 
purpose  of  transferring  or  tendering  them  to  the  defendant, 
in  performance  of  Jones's  contract.  In  order  to  prove 
their  proprietorship  of  the  shares,  the  plaintiffs  put  in  the 
Railway  Company's  register  book  of  transfers,  kept  in  pur- 
suance of  the  158th  section  of  the  act  incorporating  the 
company  (6  &  7  Will.  4,  c.  107),  in  which  their  names  were 
entered  as  transferees  of  these  100  shares  before  and  on 
the  31st  of  March,  1837 ;  and  they  proved  that  the  shares 
were  sold  by  them,  on  the  7th  of  April  (the  defendant 
having  refused  to  complete  the  contract)  to  a  third  party. 
In  support  of  the  seventh  issue,  the  plaintiffs  put  in  cer* 
tain  certificates  of  shares,  corresponding  in  the  qumbers 
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with  tho«e  entered  in  the  transfer  book,  and  which  were  Sxek^^kats 
proved  to  have  been  tendered  to  the  defendant  on  the  Slat  ^  '  ^ 

of  March,  and  refused  by  him.     They  were  in  the  form        Hari 
required  by  the  147th  section  of  the  act  (a),  but  the  name      VTariva. 


(«)  The  following  are  the  only 
clauses  of  the  act  which  it  is  ne- 
cessary to  state: — 

6&7WiU.4,c.l07,s.3.— "It 
shall  be  lawful  for  the  said  com- 
pany to  raise  amongst  themselves 
any  sum  of  money  for  making  and 
maintaining  the  said  rulway  and 
other  works  by  this  act  authorisedi 
not  exceeding  in  the  whole  the  sum 
of  2,500,000/.,  the  whole  to  be  di- 
vided into  shares  of  100/.  each, 
and  such  shares  shall  be  aurolier- 
ed,  beginning  with  number  one, 
in  arithmetical  progression»  and 
every  such  share  shall  be  distin- 
guished  by  the  number  to  be  ap- 
plied to  the  same;  and  the  said 
shares  shall  be  and  are  hereby 
vested  in  the  several  parties  taking 
the  same,  and  their  several  and 
respective  successors,  executors, 
administrators,  and  assigns,  to 
thdr  proper  use  and  benefit,  pro- 
portionably  to  the  sum  they  shall 
severally  contribute ;  and  all  per- 
sons and  corporations,  and  their 
several  and  respective  successors, 
executors,  administrators,  and  as- 
signs^ who  have  subscribed  or 
shall  severally  subscribe  for  one 
or  more  share  or  shares,  or  such 
sum  or  sums  as  shall  be  demanded 
in  lieu  thereof  towards  the  said 
undertaking,  and  other  the  pur- 
poses of  the  Sfud  subscription, 
shall  be  entitled  to  and  receive,  in 
proportionable  parts,  according 
to  tba  respective  sums  so  by  them 

B 


respectively  paid,  the  net  profits 
and  advantages  which  shall  arise 
or  accrue  from  or  by  the  rates, 
tolls,  and  other  sums  of  money  to 
be  received  by  the  sud  company, 
as  and  when  the  same  shall  be  di- 
vided by  the  authority  of  this  act. 
Sect.  147-  "  The  said  company 
shall,  and  they  are  hereby  required, 
at  the  first  or  some  subsequent 
general  meeting,  and  afterwards 
from  time  to  time  as  occasion 
may  require,  to  cause  the  names 
of  the  several  corporations,  and 
the  names  and  additions  of  the 
several  persons  who  shall  then  be» 
or  who  shall  from  time  to  time 
thereafter  become  entitied  to 
shares  in  the  said  undertaking, 
with  the  number  of  shares  with 
which  they  are  respectively  enti- 
tied to,  and  the  amount  of  the 
subscriptions  paid  thereon,  and 
also  the  proper  number  by  which 
every  share  shall  be  distinguished, 
to  be  fairly  and  distinctly  entered 
in  a  book  to  be  kept  by  the  said 
company,  and  after  such  entry 
made  to  cause  their  common  seal 
to  be  affixed  thereto;  and  the  said 
company  shall  from  time  to  time 
cause  a  certificate  or  ticket,  with 
the  common  seal  of  the  ssad  com* 
pany  affixed  thereto,  to  be  deli* 
vered  to  every  such  proprietor  on 
demand,  specifying  the  share  or 
shares  to  which  he  is  entitled  in 
the  said  undertaking,  such  pro* 
prietor  paying  to  the  said  com- 
B  2 
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f,at€h.  of  Pteai,  of  a  party,  from  whom  they  bad  passed  through  several 

w     ^  '  ^     hands  to  the  plaintiffs,  appeared  on  the  face  of  them  as 

Hare        the  proprietor,  and  there  was  no  indorsement  of  transfer 

Wakimo.      to  the  bankrupt  or  to  the  plaintiffs,  as  directed  by  s.  15& 


paiiy  the  sum  of  2i.  6d,f  and  no 
more,  for  every  sach  certificate  or 
ticket,  aad  such  certificate  or 
ticket  shall  be  admitted  in  all 
courts  whatsoever  as  prim&  facie 
evidence  of  the  title  of  such  re- 
spective proprietors,  their  succes- 
sors, executors,  adminbtrators, 
and  assigns,  to  the  share  or  shares 
therein  specified,  but  the  want  of 
tuch  certificate  or  ticket  shall  not 
hinder  or  prevent  the  proprietor  of 
ony  of  the  said  shares  from  selling 
or  disposing  thereof;  and  such  cer- 
tificate or  ticket  may  be  in  the 
words  or  to  the  effect  following* 
(that  is  to  say) — 

<^  The  Great  Western  Hallway 
Company. 

"  Number 

"  These  are  to  certify  that  A.B., 
of  ,  is  the  proprietor  of  the 

share  (or  shares),  number  ,  of 
the  Great  Western  Railway  Com- 
pany, subject  to  the  rules,  regu- 
lations, and  orders  of  the  said 
company.  Given  under  the  com- 
mon seal  of  the  said  company,  the 
day  of  ,  in  the  year  of  our 
Lord, 

Sect.  149.  **  The  said  company 
shall,  in  some  proper  book  to  be 
provided  by  the  said  company  for 
that  purpose,  enter  and  keep  a  true 
account  of  the  places  of  abode  of 
the  several  proprietors  of  the  said 
undertaking,  and  of  the  several 
persons  or  corporations  who  shall 
from  time  to  time  become  pro« 


prietors  thereof,  or  be  entitled  to 
any  share  therein  ;  and  every  pro- 
prietor of  the  said  undertaking 
(or,  in  the  case  of  a  corporation, 
the  clerk  or  agent  of  such  corpo- 
ration duly  appointed,)  may  at  all 
times  have  recourse  to  and  peruse 
such  book  gratis,  and  may  de- 
mand and  have  copies  thereof,  or 
of  any  part  thereof,  paying  at  and 
after  the  rate  of  Gd.  for  every  100 
words  so  copied. 

Sect.  157.  ''That  all  the  shares 
and  proportions  of  and  in  the  siud 
undertaking  or  joint-stock  or  fund 
of  the  said  company  shall  to  all 
intents  and  purposes  be  deemed 
personal  estate,  and  be  transmis- 
sible as  such,  and  shall  not  be 
deemed  to  be  of  the  nature  of 
real  property. 

Sect.  158.  <'It  shall  be  lawful 
for  the  several  proprietors  of 
shares  in  the  said  undertaking, 
and  their  respective  executors, 
administrators,  and  successors,  to 
sell  and  dispose  of  any  shares  to 
which  they  shall  be  entitled  there- 
in,  subject  to  the  rules  and  condi- 
tions herein- mentioned,  and  the 
form  and  conveyance  of  such 
shares  may  be  in  the  following 
words,  or  to  the  like  effect,  vary- 
ing the  names  and  descriptions  of 
the  contracting  parties,  as  the 
case  may  require  (that  is  to  say) : — 
I,  A.  B.,  of  ,  in  consideration 
of  the  sum  of  ,  paid  to  me  by 
C.  D.,  of       9  do  hereby  assign 
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The  defendant  did  not,  however,  make  any  objection  to  Bxeh.  rf  PUoi^ 
them  on  this  account,  when  they  were  tendered  to  him.  v      ^*  ^ 

A  witness  called  for  the  plaintiffs  stated,  in  cross-exami-  Harb 
nation,  that  although,  on  the  face  of  the  contract,  the  op-  warino. 
tion  of  delivering  the  shares  on  or  be/ore  the  da^  specified 
in  the  contract,  appeared  to  be,  as  stated  in  the  declaration, 
with  the  seller;  yet  that,  according  to  the  usage  in  such 
contracts,  those  terms  were  considered  (o  give  the  option  to 
the  buyer,  and  the  defendant  might  therefore  have  called 
upon  the  bankrupt  to  complete  the  sale  of  the  shares  at 
any  time  before  the  31st  of  March  (a).     Evidence  was 


and  transfer  to  the  said  C.  D. 
sbare,  numbered  ,  of  and  in 
the  undertaking  called  The  Oreat 
Western  Railway;  to  hold  unto 
the  said  C.  D.,  his  executors,  ad- 
ministrators,  and  assigns,  (or  suc- 
cessors and  assigns),  subject  to 
the  several  conditions  on  which  I 
held  the  same  immediately  before 
the  execution  hereof;  and  I,  the 
said  C.  D.,  do  hereby  agree  to  ac- 
cept and  take  the  said  share,  sub- 
ject to  the  conditions  aforesaid. 
As  witness  our  hands  and  seals, 
the  day  of  .And  on  every 
such  sale  the  deed  or  conveyance 
(being  executed  by  the  seller  and 
purchaser)  shall  be  kept  by  the 
said  company,  or  by  some  secre- 
tary or  clerk  of  the  said  company, 
who  shall  enter  in  some  book  to 
be  kept  for  that  purpose  a  memo- 
rial of  such  transfer  and  sale,  and 
indorse  the  entry  of  such  memorial 
on  such  said  deed  of  sale  or  trans- 
fer, for  which  entry  and  indorse- 
ment the  sum  of  2«.  6</.,  and  no 
more,  shall  be  paid  to  the  said 
company ;  and  the  said  company, 
or  some  secretary  or  clerk  as 
aforesaid,  is  hereby  required  to 


make  such  entry  or  memorial  ac- 
cordingly, and  on  demand  to  make 
an  indorsement  of  such  transfer 
on  the  back  of  the  certificate  of 
each  share  so  sold,  and  deliver  the 
same  to  the  purchaser /or  hit  <e- 
curitif,  for  which  indorsement  no 
more  than  2s.  6d.  shall  be  paid; 
and  each  indorsement,  being  sign- 
ed by  such  secretary  or  clerk, 
shall  be  considered  in  every  re- 
spect the  tame  tit  a  new  certificate  ; 
and  until  such  memorial  shall 
have  been  made  and  entered  as 
before  directed,  the  seller  thereof 
shall  be  held  and  remain  liable 
for  all  future  calls,  and  the  pur- 
chaser shall  have  no  part  or  share 
of  the  profits  of  the  said  under- 
taking,  nor  any  interest  in  respect 
of  such  shares  paid  to  him,  nor 
any  vote  in  respect  thereof,  as  a 
proprietor  of  the  said  undertak- 
ing." 

(a)  On  the  argument,  it  was 
contended  that  this  evidence 
shewed  that  the  contract  was 
misdescribed  in  the  declaration, 
and  that  the  variance  being  a  ma- 
terial one,  could  not  have  been 
amended;  but  as  it  did  not  ap- 
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**«*•  o/PlMi,  also  given  for  the  purpose  of  impeaching  the  bankruptcy, 
by  shewing  (under  the  third  plea)  that  the  denial  which 
constituted  the  alleged  act  of  bankruptcy,  had  been  con- 
certed between  the  bankrupt  and  the  plaintiff  Hare,  in 
order  to  benefit  the  general  body  of  creditors  by  issuing  a 
fiat.  This  evidence  was  objected  to  on  the  part  of  the 
plaintiffs,  on  the  ground  that  by  the  92d  section  of  the 
Bankrupt  Act,  6  Geo*  4,  c.  16^  the  depositions  in  such  a 
case  as  the  present  were  conclusive  evidence  of  the  act 
of  bankruptcy ;  and  Fox  v.  Mahoney  (a)  was  cited.  The 
learned  Judge«  however^received  the  evidence,  reserving  the 
question  as  to  its  admissibility  for  the  opinion  of  the  Court, 
and  the  jury  found,  on  this  issue,  that  the  act  of  bank- 
ruptcy was  concerted.  But  it  was  further  contended  for 
the  defendant,  that  the  mere  direction  by  the  bankrupt  to 
deny  him,  without  proof  of  actual  denial,  or  other  evidence 
of  his  keeping  house,  was  not  an  act  of  bankruptcy.  The 
learned  Judge  left  it  to  the  jury  to  say  whether,  on  the 
ISth  of  January,  the  bankrupt  began  to  keep  his  house 
with  intent  to  delay  his  creditors,  and  the  jury  having 
found  that  he  did,  a  verdict  was  taken  for  the  plaintiffs  on 
the  second  issue.  Under  his  Lordship's  direction,  a  ver- 
dict was  also  entered  for  the  plaintiffs  on  the  first  and  sixth 
issues,  and  for  the  defendant  on  the  third  and  seventh ; 
leave  being  given  to  the  plaintiffs  and  defendant  respec- 
tively to  move  to  enter  a  verdict  for  each  of  them,  on  such 
of  these  special  pleas  (the  third,  sixth,  and  seventh,)  as  the 
Court  should  think  ought  to  have  been  found  otherwise. 

In  Michaelmas  Term,  cross  rules  were  accordingly  ob- 
tained, pursuant  to  the  leave  reserved,  by  Erie  for  the 
plaintiffs,   and  Bompas^  Serjt.,    for   the  defendant.     In 


pear,  on  the  report  of  the  learned  been  answered  by  evidence  con- 
Judge,  that    this  objection  was  tradictinji:  the  alleged  usage.    See 
taken  at  the  trial,  the  Court  re-  post,  p.  375. 
fused  to  entertain  it,  inasmuch         (a)  2  C.  &  J.  325. 
as,  if  then  taken,  it  might  have 
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the  present  term,  tliese  rules  came  on  to  be  argued  toge-  ^^\^J^^^* 
iher,  by  s      ^  '  ^ 

Hare 

Erie,  J,  Greenwood,  and  Buttg  for  the  plaintiffs. — I.  WAEiNf. 
The  first  question  is,  whether  a  valid  act  of  bankruptcy 
has  been  proved  to  have  been  committed  by  the  bankrupt 
Jones.  That  question  involves  two  points  ;  first,  whether 
the  conduct  of  Jones  on  the  13th  of  January  amounted  in 
law  to  an  act  of  bankruptcy, — which  arises  on  the  second 
issue ;  next,  whether,  if  it  did,  the  legal  effect  of  it  was 
avoided  by  the  finding  of  the  jury  that  it  was  concerted 
between  the  bankrupt  and  the  plaintiff  Hare ;  and  whe- 
ther evidence  of  such  concert  was  not  excluded  by  the 
92nd  section  of  the  Bankrupt  Act. 

1.  The  direction  given  by  Jones  that  he  should  be 
generally  denied  was  evidence  of  a  beginning  to  keep 
bouse.  That  evidence  was  left  to  the  jury,  and  they  found 
that  be  did  begin  to  keep  house  with  intent  to  delay  his 
creditors.  It  was  entirely  a  question  for  the  jury  quo 
animo  the  direction  was  given.  The  denial  itself  would 
be  a  much  more  equivocal  act  than  the  general  direction 
to  deny,  which  must  include  creditors  as  well  as  other 
persons.  It  is  directly  laid  down  by  Dallas,  C.  J.,  and 
the  other  Judges  of  the  Court  of  Common  Pleas,  in  Lloyd 
V.  Heaiheote  (a),  that  a  general  order  to  deny  the  party  is 
of  itself  evidence  of  a  beginning  to  keep  house :  the  ques- 
tion with  what  intention  that  is  done  is  entirely  for  the 
determination  of  the  jury. 

2.  It  ia  difficult  to  reconcile  the  finding  on  the  second 
issue  with  that  on  the  third.  On  the  former  there  is  a 
finding  that  an  act  of  bankruptcy,  which  must  be  taken  to 
mean  a  valid  act,  was  committed  ;  on  the  latter,  if  it  be 
entered  for  the  defendant,  there  will  appear  to  be  an  ad« 
mission  that  the  act  of  bankruptcy,  on  which  the  fiat  was 

{a)  2  Brod.  &  Bing.  388. 
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^^\^J*^**  founded,  was  concerted  and  void,  and  there  is  no  sugges* 
tion  of  any  other  act  of  bankruptcy :  there  will  therefore 
be  an  inconsisteney  on  the  record.  [Parke,  B. — No ;  the 
finding  on  the  second  issue  is,  that  it  was  an  act  of  bank- 
ruptcy which,  per  se,  would  be  valid ;  on  the  third,  that 
it  was  concerted ;  there  is  no  inconsistency  in  that ;  but 
the  result  is,  that  if  a  concerted  act  of  bankruptcy  is  a 
nullity,  the  fiat  cannot  be  supported.  The  only  matter  in 
issue  on  the  third  plea  is,  whether  the  act  of  bankruptcy 
which  is  ear-marked  by  the  proceedings,  was  concerted. 
If  concert  no  longer  invalidates  a  commission,  then  that 
plea  would  appear  to  be  bad  non  obstante  veredicto ;  that 
is,  assuming  that  the  depositions  are  conclusive  evidence.] 
It  was  certainly  held,  in  Marshall  v.  Barkworth  (n),  that 
notwithstanding  the  provisions  of  the  1  &  2  Will.  4,  c.  56, 
8. 4S,  a  concerted  act  of  bankruptcy,  by  assignment  of  the 
trader's  effects,  still  invalidates  a  commission  founded  on  it, 
as  against  the  parties  to  the  concert.  But  inasmuch  as  the 
legislature  no  longer  contemplates  bankruptcy  in  the  light 
of  a  criminal  act,  as  formerly,  but  on  the  contrary,  has  ex- 
pressly sanctioned  the  concerting  of  one  particular  act  of 
bankruptcy,  viz.  the  filing  of  a  declaration  of  insolvency, 
it  seems  difiicult  to  say  that  mere  concert,  not  with  any 
fraudulent  intention,  but  with  the  purpose  of  benefiting 
the  general  body  of  the  creditors,  is  sufficient  to  invalidate 
the  bankruptcy.  If  it  be  not,  the  third  plea  is  bad,  not* 
withstanding  the  finding  of  the  jury  on  it. 

S.  But  the  evidence  of  concert  ought  not  to  have  been 
received,  the  depositions  being  in  this  case  conclusive  evi- 
dence of  the  act  of  bankruptcy  stated  in  them.  The 
words  of  the  6  Geo.  4,  c.  16,  s.  92  are,  that  if  the  bankrupt 
does  not,  within  two  calendar  months  after  the  adjudica- 
tion, give  notice  of  his  intention  to  dispute  the  commission, 
&c.,  **  the  depositions  taken  before  the  commissioners  at 

(a)  4  B.  &  Ad.  a08;  1  Nev.  &  M.  2/9. 
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the  time  ofor  previous  to  the  adjudication  of  the  petitioning  Exeh.  qf  PUa$, 
creditor's  debt,  and  of  the  trading  and  act  or  ads  of  bank-  ^ 

rupicf/t  Bhall  be  conclusive  evidence  of  the  matter  therein  Hare 
contained,  in  all  actions  brought  by  the  assignees /or  any  waring. 
debi  or  demand  for  which  the  bankrupt  might  have  sus- 
tained any  action."*  Now,  it  is  clear  that  the  bankrupt,  if 
no  bankruptcy  had  intervened  before  the  31st  March, 
might  have  sued  the  defendant  on  this  contract :  the  same 
cause  of  action  would  have  vested  in  him  as  has  vested  in 
the  assignees :  the  bankruptcy  does  no  more  than  transfer 
to  them  the  title  to  sue.  The  words  of  the  statute  are  to 
be  construed  thus — that  if,  on  the  face  of  the  depositions, 
a  valid  act  of  bankruptcy  appears,  it  shall  be  taken  to  be 
conclusively  proved  for  all  purposes.  It  will  be  said  for 
the  defendant,  that  the  depositions  are  only  conclusive 
evidence  of  the  facts  stated  therein,  and  do  not  exclude 
evidence  to  take  away  the  effect  of  those  facts  by  reason 
of  fraud  or  otherwise ;  but  it  is  submitted  that  the  true 
construction  is^  that  on  those  facts  being  stated  to  the  jury, 
they  shall  be  taken  to  be  conclusively  proved,  and  that 
the  adverse  party  cannot  annihilate  the  effect  of  them  by 
adding  the  fact  of  concert,  and  so  preventing  the  facts 
which  appear  on  the  evidence,  from  being  facts  at  all  for 
the  purposes  of  the  cause.  The  object  of  the  clause  was 
to  prevent  debtors  to  the  bankrupt's  estate  from  constantly 
harassing  the  assignees  by  compelling  them,  on  every  oc- 
casion, to  prove  the  bankruptcy :  and  the  subsequent  sec- 
tions, which  enable  the  debtor  to  pay  the  debt  into  Court 
when  sued  by  the  assignees,  and  declare  that  payment  to 
them  shall  be  a  discharge  although  the  commission  be 
superseded,  render  it  wholly  immaterial  to  him  whether 
the  bankruptcy  be  valid  or  not.  The  authorities  are  in 
favour  of  the  plaintiff  on  this  point.  In  Young  v.  Tim^ 
mine  (a),  it  was  held,  that  where  the  petitioning  creditor's 

(ff)  IC.  &J.  148;  ITyrwh.  15. 
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Sxch.  of  PUoif  debt  was  proyed  by  the  depositions,  in  a  oase  within  the 
^  92nd  section,  the  defendant  could  not  prove  that  the  debt 
Habe  was  a  fraudulent  contrivance  between  the  bankrupt  find  the 
•Wakino.  petitioning  creditor.  Bayley^li.y  says — '' The  object  of 
the  legislature  was,  that  the  depositions  should  be  conclu* 
sive  at  the  trial,  leaving  the  parties  to  agitate  the  merits  of 
the  commission  elsewhere."  [Parke^  B. — ^You  say  that  if 
the  depositions  shew  a  valid  act  of  bankruptcy  on  the  face 
of  them,  the  party  cannot  destroy  the  effect  of  it  by  evi- 
dence to  the  contrary ;  and  in  that  you  are  probably  right ; 
but  the  question  is,  whether  this  b  a  case  within  the  92nd 
section — whether  it  is  an  action  which  could  have  been 
brought  by  the  bankrupt.]  The  objection  will  he,  that  a 
contract  made  before  the  bankruptcy,  to  be  performed 
after  the  bankruptcy,  is  not  within  the  clause.  But  the 
only  test  imposed  by  the  statute  is,  whether  the  bankrupt 
could  have  sued  if  the  bankruptcy  had  not  intervened. 
Fox  V.  Mahoney  (a)  is  in  point  on  both  parts  of  the  argu- 
ment. That  was  an  action  of  trover  by  assignees,  to 
recover  the  value  of  goods  deposited  with  the  defendant 
by  the  bankrupt,  and  the  conversion  proved  was  after  the 
bankruptcy  i  yet  it  was  held  that  the  depositions  were  con* 
elusive  evidence :  and  Lord  Lyndhurst,  C.  B.,  said — **  I 
am  of  opinion  that  the  intention  of  the  legislature  was, 
that,  in  cases  where,  in  the  event  of  there  being  no  bank'- 
ruptcy,  the  bankrupt  could  have  maintained  an  action,  and 
where  no  such  notice  as  is  prescribed  in  the  section  has 
been  given,  the  depositions  should  be  received  as  conclu^ 
sive  evidence.**  [Parke,  B. — The  argument  on  the  other 
side  is,  that  if  the  commission  were  now  superseded,  the 
bankrupt  could  not  sue  on  this  contract;  because  he  could 
not  sue  until  he  had  first  done  certain  acts.  It  is  not  the 
right  of  action  that  is  transferred  to  the  assignees,  but  the 
benefit  of  the  contract  on  certain  things  being  done,  which 

(o)  2C.&J.325. 
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things  the  bankrupt  was  bound  to  do.  In  Fox  ▼.  Mahoneyy  B»eh.  tf  pum^ 

Lord  Lyndhursi  rests  his  opinion  on  the  ground  that  if 

the  defendant  was  not  bound  to  pay  the  assigneeSi  he  was 

bound  to  pay  the  bankrupt ;  but  this  is  a  case  in  which  the 

defendant  must  be  liable  to  the  assignees  alone-*-he  could 

not  be  liable  to  any  body  else.]     Smith  v.  Woodward  (a) 

is  a  strong  case  for  the  plaintiff.     There  the  bankrupt  had 

lent  goods  to  the  defendant,  with  permission  to  keep  them 

till  wanted  back,  and  they  were  not  re*demanded  until 

after  the  bankruptcy.     Paiteson,  J.,  held  that  the  92nd 

section   applied   to  the  case,  and   thought  it  was  not 

necessary  for  that  purpose  that  the  demand  should  have 

been  such  as  was  perfect  in  the  bankrupt  at  the  time 

of  his   bankruptcy;    and  he    refers    to  the  case  of  a 

bill   of  exchange   not   due    until  after   the  bankruptcy. 

IParte,  B. — This   is  a  different  case   from  that  of  a 

bill  of  exchange — there  nothing  remains   but  for  the 

bill  to  arrive  at  maturity,  and  the  defendant  must  pay 

to  one  party  or  another.     My  observations  apply  only 

to  the  case  where  an  act  is  to  be  done  by  the  party  to  the 

contract,  hehre  it  can  be  sued  upon.]  The  learned  Judge 

must  there  have  referred  to  a  case  where  the  holder  of  the 

bill  must  do  some  act ;  otherwise  it  would  not  have  been 

an  analogous  case  to  that  under  his  consideration.    Jones 

V.  Fort  (b),  and  Kitchener  v.  Power  (c),  are  additional 

authorities  for  the  plaintiffs.     [Parke,  B. — Where  the 

defendant  is  at  all  events  liable  either  to  the  bankrupt  or 

the  assignees,  the  depositions  are  evidence:  if  he  is  liable 

only  to  the  assignees,  they  are  not  evidence,  unless  the 

assignees  fully  represent  the  bankrupt.  They  do  not  here, 

because  there  has  been  no  tender  by  him;  and  their  acts 

are  not  his  acts,  and  their  defaults  not  his  defaults.]   Such 

a  construction  will  cause  inconvenience  and  hardship  in 


(o)  4  Car.  &  P.  64 1 .  (6)  M.  &  M.  196. 

(c)  3  Ad.  &  Ell.  232;  4  Nev.  &  M.  710. 
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Esch.  of  Pietu,  many  cases.  It  most  frequently  happens  that  at  the 
time  of  the  sale  of  articles  to  be  delivered  in  futuro, 
they  are  not  the  property  of  the  party  who  contracts  to 
sell.  The  principle  laid  down  in  the  cases  is,  that  where 
the  bankruptcy  is  an  essential  ingredient  in  creating  the 
cause  of  action,  the  statute  does  not  apply  ;  but  that  it  is 
otherwise  where  the  bankruptcy  is  merely  a  means  of 
enabling  the  assignees  to  sue  instead  of  the  bankrupt. 

II.  There  was  sufficient  evidence  of  the  plaintifF*s  pro- 
prietorship in  the  shares,  and  it  was  not  necessary  for 
them  to  prove  the  former  transfers  to  themselves  from  the 
original  proprietors.  It  was  proved  that  they  were  regis- 
tered as  the  vendees  in  the  book  of  the  company  kept 
under  the  directions  of  the  act,  and  that  they  exercised 
the  most  unequivocal  act  of  ownership  over  the  shares, 
which  could  be  shewn,  by  selling  them  to  a  third  party 
after  the  tender  to  the  defendant.  By  the  third  section  of 
the  act,  a  share  is  defined  to  be  a  liability  to  calls,  and 
a  right  to  the  profits,  which  arises  immediately  upon  sub- 
scription. The  proprietorship  of  the  shares  may  there- 
fore exist  without  the  evidences  of  it  which  are  provided 
by  subsequent  clauses  of  the  act,  merely  for  the  greater 
facility  of  the  sale  and  transfer  of  them.  [On  this  point 
they  went  into  a  detailed  examination  of  the  several  clauses 
of  the  act  bearing  on  the  subject.] 

III.  Lastly,  the  production  and  tender  of  certificates  was 
no  essential  part  of  the  contract,  and  it  was  not  necessary 
to  prove  it ;  for,  by  the  express  words  of  the  147th  section, 
the  want  of  certificates  is  not  to  prevent  the  proprietor  from 
selling  his  shares.  But  if  such  tender  was  material,  the  cer- 
tificates tendered  were  sufiicient,  because  the  indorsement 
of  transfer  to  the  assignees  was  a  mere  formality,  which, 
under  sect.  158,  could  be  made  at  any  time  on  demand,  and 
the  defendant  could  at  once  have  obtained  an  indorsement 
of  transfer  to  himself.  At  all  events,  no  objection  having 
been  made  to  them  by  the  defendant  on  this  ground  at  the 
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time  of  the  tender^  he  waived  all  such  objection.     [On  Btteh.  if  Pteas, 
this  point  they  referred  to  the  cases  relating  to  the  waiver 
of  specific  objections  to  an  insufficient  tender  of  money, 
by  the  party's  insisting  only  on  some  other  ground  of 
objection.] 

At  the  conclusion  of  the  argument  for  the  plaintiffs,  the 
case  was  adjourned  to  another  day ;  and  on  its  being  called 
on  again, 

Parke,  B.,  said — The  Court  have  come  to  a  determi- 
nation on  two  of  the  issues  (the  6th  and  7th)  in  favour  of 
the  defendant ;  and  this  will,  perhaps,  render  it  unneces- 
sary for  the  defendant's  counsel  to  press  the  case  fur- 
ther. [Bompas,  Serjt.,  having  intimated  his  acquiescence 
in  this  suggestion,  his  Lordship  proceeded] : — Since  this 
case  was  last  before  the  Court,  we  have  had  an  opportu- 
nity of  considering  it,  and  I  will  now  state  what  the  im- 
pression of  the  Court  is  on  the  argument  already  heard, 
as  to  each  of  the  material  issues.  The  first  question  in 
the  case  is,  whether  the  issue  found  for  the  plaintiff  on 
the  plea  of  non  assumpsit  ought  to  be  entered  for  the 
defendant.  It  was  an  action  brought  on  a  contract  for 
the  sale  of  shares  in  the  Great  Western  Railway,  stated 
in  the  declaration  to  have  been  a  contract  to  deliver  the 
shares  on  or  before  the  Slst  day  of  March  then  next. 
The  conveyance  is  to  come  from  the  plaintiffs;  and  the  rule 
of  law  in  the  construction  of  such  a  contract  would  be, 
that  the  option  of  the  time  would  be  with  the  party  who 
was  to  do  the  first  act.  My  brother  Bompas  wished,  at 
the  trial,  to  shew,  that  according  to  the  usage  and  custom 
prevailing  in  contracts  of  this  kind,  the  option  was  with 
the  purchaser  ;  we  think,  however,  that  the  verdict  ought 
not  to  be  entered  for  the  defendant  on  this  issue,  on  the 
ground  that  the  objection  was  not  taken  in  form  at  the 
trial ;  if  it  had,  the  Lord  Chief  Justice  might  have  amended 
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Bxeh.  of  Pieai,  the  record.if  it  vas  not  matter  material  to  the  parties.  I  can- 
not say,  in  this  case,  that  this  would  have  been  an  amend- 
ment which  could  have  been  made^  for  our  present  impres- 
sion is  that  it  is  a  matter  that  would  have  been  material ; 
if  the  option  had  depended  on  the  defendant,  he  might 
have  set  up  a  totally  different  defence ;  and  therefore  we 
are  not  disposed  to  think  that  this  is  a  case  where  an 
amendment  could  be  made :  but  it  is  quite  clear  that  the 
objection  was  not  formally  taken;  if  it  had,  and  if  the 
attention  of  the  plaintiff's  counsel  had  been  called  to 
it,  he  would  have  re-examined  the  witness,  in  order 
to  shew  there  was  no  prevailing  usage  to  alter  the  con- 
tract in  that  respect :  and  the  Court,  as  at  present  ad- 
vised, think  the  verdict  ought  to  stand  for  the  plaintiff  on 
the  first  issue.  Then  as  to  the  second  issue,  which  has 
been  found  by  the  jury  for  the  plaintiffs,  no  point  has  been 
reserved  by  the  Lord  Chief  Justice — he  left  the  question 
on  that  issue  to  the  jury ;  and  the  objection  made  to  this 
is,  that  independently  of  the  act  of  bankruptcy  stated  in 
the  depositions,  there  was  no  act  of  bankruptcy  proved  in 
the  case.  The  plaintiffs  insisted  that  there  was  an  act  of 
bankruptcy  committed  on  the  13th  of  January^  by  an  order 
on  the  part  of  the  bankrupt  to  deny  him  to  any  one  who 
called ;  but  no  person  appears  to  have  been  denied,  nor 
any  thing  else  done  in  pursuance  of  this  order ;  and  a 
mere  direction  by  a  bankrupt  to  be  denied,  not  followed 
up  by  shutting  up  the  doors,  or  retreating  to  a  distant 
part  of  the  house,  is  not  in  itself  an  act  of  bankruptcy, 
and  for  that  there  is  the  authority  of  the  case  of  Fisher 
V.  Boucher  (a).  That  point,  however,  it  is  not  neces- 
sary for  us  to  decide,  because  the  Lord  Chief  Justice 
has  reserved  no  power  to  decide  it ;  and  we  pronounce 
no  conclusive  opinion  upon  it :  the  only  effect,  indeed,  of 
this  objection  would  bci  if  we  thought  there  was  no  act  of 

(«)  10  B.  &  Cr.  705. 
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bankruptcy,  to  have  a  new  trial ;  but  as  thit  matter  does  ^ck.  o/PUat^ 
not  necessarily  arise,  we  pronounce  no  judgment  upon  it,  ^ 

though  the  Court  do  entertain  a  strong  inclination  of  Harb 
opinion,  and  the  authority  I  have  referred  to  confirms  it,  Warino. 
that  this  would  not  be  a  good  act  of  bankruptcy.  With 
respect  to  the  question  whether  the  depositions  are  ad- 
missible in  this  case,  it  is  not  necessary  on  that  point  to 
give  any  opinion :  certainly  the  Court  feel  considerable 
doubt  whether,  in  this  case,  the  depositions  would  be  evi- 
dence, for  this  is  a  case  in  which  the  bankrupt  could 
under  no  circumstances  have  brought  the  action.  There 
was  evidence  against  the  bankrupt  of  the  contract  being 
rescinded ;  but  independently  of  that,  from  the  nature  of 
the  case  itself, — what  was  necessary  for  the  plaintiffs  to 
prove  their  own  case, — the  bankrupt  could  not  maintain  any 
action  on  this  contract.  We  doubt  whether  the  decision  in 
the  Court  of  King's  Bench,  in  Smith  v.  Woodward,  goes  so 
far  as  to  decide  that  the  depositions  would  be  conclusive 
evidence  in  the  case ;  but  it  is  not  necessary  for  us  to  de« 
cide  that  point  here.  As  to  the  second  issue,  therefore,  the 
verdict,  standing  on  the  former  act  of  bankruptcy,  is  right. 
Then  as  to  the  third, — the  question  of  the  concerted  act  of 
baQkruptcy, — the  Lord  Chief  Justice  was  of  opinion,  that 
although  the  depositions  might  be  conclusive  evidence  of 
the  matters  contained  in  them,  and  of  the  facts  recited  by 
them,  yet  that  would  not  exclude  the  defendant  from 
shewing,  that  although  the  facts  were  true,  the  plaintiff 
could  not  avail  himself  of  the  act  of  bankruptcy,  because 
he  was  a  party  to  the  act  of  denial  which  is  stated  in  the 
depositions ;  that  being  collateral  to,  and  quite  beside  the 
facts  stated  in  the  depositions.  At  first  it  occurred  to 
me  that  the  case  of  Young  v.  Timmins  was  an  authority 
to  the  contrary ;  but  on  considering  the  case,  I  think  it  is 
not ;  for  all  that  was  decided  was,  that  the  fact  there 
stated,  of  the  bankrupt's  being  indebted,  must  be  consi^f 
dered  as  conclusively  proved,  and  that  it  was  not  competent 
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Steh.  of  Pleas,  on  the  Other  side  to  shew  that  he  was  not  indebted,  because 
the  deed  was  concocted  in  fraud.  In  this  case,  if  the  act  of 
bankruptcy  stated  in  the  depositions  was  concerted,  that 
was  a  matter  beside  all  the  evidence  set  forth  in  the  deposi- 
tions ;  and  therefore  the  Court  concur  with  the  Lord  Chief 
Justice  in  thinking  that  issue  was  properly  found  for  the  de- 
fendant. And  it  is  not  necessary  for  us  to  decide  whether 
the  plea  be  good  non  obstante  veredicto  or  not,  though  I 
am  inclined  to  think,  on  consideration,  that  it  would  be  bad, 
as  it  does  not  state  what  the  act  of  bankruptcy  was. 
There  is  no  doubt  that  an  act  of  bankruptcy  might  in 
some  cases  be  lawfully  concerted;  for  instance,  by  a 
voluntary  declaration  of  insolvency ;  nor  is  there  any  case 
which  has  decided  that  an  act  of  bankruptcy  by  lying  in 
prison  would  not  support  a  commission,  even  though  the 
petitioning  creditor  might  know  it  was  the  intention  of  the 
bankrupt  to  lie  in  prison.  But  it  is  unnecessary  here  to 
pronounce  any  opinion  upon  that.  Then  we  come  to  the 
sixth  plea,  on  which  the  verdict  is  for  the  plaintiff's ;  that 
plea  is,  that  the  plaintiffs  were  not  the  proprietors  of 
the  shares  mentioned  in  the  declaration,  and  had  not 
good  right  and  title  to  convey  them.  Now  it  appears, 
on  looking  at  the  notes  of  the  learned  judge,  that  the 
only  proof  really  given  of  the  plaintiffs  being  proprietors 
was,  that  their  names  were  inserted  in  the  transfer  book 
of  the  company  as  being  proprietors ;  the  Lord  Chief 
Justice  thought  the  book  was  not  evidence  to  prove  the 
fact,  but  he  directed  the  verdict  to  be  entered  for  the 
plaintiffs,  giving  leave  to  move  on  this  point.  The  ques- 
tion we  have  to  decide  on  that  issue  therefore  is,  whether 
the  book  was  any  evidence  of  the  proprietorship.  The 
act  of  Parliament  does  not  make  it  so :  it  makes  the 
entry  in  the  book  essential  to  complete  the  title,  in  or- 
der that  the  transferee  should  receive  the  profits,  and  to 
exonerate  previous  parties  from  the  liability  to  pay ;  the 
act  of  Parliament  requires  there  should  be  an  entry  in  a 
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book,  and  the  only  use  of  that  would  be  to  shew  that  the  ^»f^*  4  Pfe^u, 
title  of  the  plaintiffs,  if  they  had  any,  was  complete.  We  «^ 
may  illustrate  the  question  whether  this  be  evidence  of  Hark 
title,  by  a  case  of  frequent  occurrence ;  when  it  is  essential  Waeiiicu 
to  a  plaintiff  to  prove  that  an  estate  had  been  conveyed 
to  him  in  a  registered  county,  would  it  be  enough,  with- 
out producing  the  deed  of  conveyance,  to  shew  that  a  me- 
morial of  the  deed  had  been  entered  in  the  register  of  the 
county  ?  Clearly  not.  There  is  no  evidence  of  title  at  all,  un« 
less  this  book  was  evidence,  and  therefore  that  sixth  issue, 
which  is  now  entered  for  the  plaintiffs,  must  be  entered  for 
the  defendant.  Then  we  come  to  the  seventh  plea,  by  which 
the  defendant  denies  that  the  plaintiffs  tendered  certificates 
of  the  shares,  or  were  ready  to  convey  them.  Now  with 
respect  to  so  much  of  this  issue  as  relates  to  the  certifi- 
cates, we  concur  with  the  Lord  Chief  Justice  in  thinking 
that  these  certificates,  in  respect  of  which  the  tender  was 
made  to  the  defendant,  were  not  proper  certificates  with- 
in the  meaning  of  the  allegation  in  the  declaration.  The 
contract  is  there  stated  to  be  a  contract  on  the  part  of  the 
bankrupt  to  cause  the  shares  to  be  conveyed  to  the  de- 
fendant on  or  before  the  31st  day  of  March,  and  it  is 
VUeged  that  the  plaintiffs  tendered  certificates  of  these 
shares  according  to  the  act  of  Parliament,  What,  then, 
is  the  meaning  of  the  term  certificate^  and  why  is  it  intro- 
duced there  ?  We  must  refer  to  the  act  of  Parliament 
to  ascertain  what  the  "  certificate"  means,  and  the  con-* 
struction  which  I  put  on  the  meaning  of  the  147th  and. 
158th  sections  taken  together  is,  that  the  certificates  pro- 
duced must  be  certificates  shewing  the  title  of  the  party 
who  is  to  convey,  and  therefore  that  the  tender  ought 
to  have  been  either  of  certificates  in  the  names  of  the 
assignees  themselves,  or  in  the  names  of  the  original  pro- 
prietors, with  indorsements  upon  them  of  the  transfer  to 
the  assignees.  It  is  said,  however,  that  this  is  too  strict  a 
TOL.  III.  c  c  M.  w. 
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jsmA.  rf  PUag,  construction  to  be  put  upon  the  act ;  that  the  possession 
of  the  certificate  is  of  itself  evidence  of  the  right  of  the 
party  producing  it  to  convey  the  shares.  It  may  be,  if  the 
plaintiffs  had  produced  the  certificates  of  some  original 
proprietori  and  then  regularly  deduced  the  title  from 
such  original  proprietor  to  themselvesi  that  that  might  have 
been  sufficienty  although  my  present  impression  is  that 
it  would  not :  here,  however,  there  was  no  proof  of 
any  conveyance  from  the  person  in  whose  name  the  cer- 
tificates  were,  so  as  to  connect  that  person's  name  with 
the  assignees.  These  certificates  would  be  primfi  facie 
evidence  of  somebody  else,  not  the  assignees,  being  enti- 
tled to  the  shares,  and  there  is  no  proof  of  the  assignees 
deriving  the  title  from  that  party  by  assignment,  even  as- 
suming that  to  be  suflScient.  We  are  satisfied  that  the 
true  meaning  of  the  contract  is,  that  the  party  is  to 
convey  and  deliver  certificates,  shewing,  either  on  the 
face  of  them  or  from  the  indorsements,  that  the  title  is 
in  the  person  conveying.  We  therefore  entirely  concur 
with  the  Lord  Chief  Justice  in  thinking  that  the  seventh 
issue  ought  to  be  found  for  the  defendant.  That  dis- 
poses of  all  the  material  points  in  difference  in  the  case. 

Judgment  for  the  defendant  accordingly. 

Bompas,  Serjt.,  Crowder,  and  Manning,  appeared  to 
argue  for  the  defendant. 
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Breh.  of  PttM, 
18d8. 

In  the  Matter  of  the  Estate  and  Effects  of  Anne  Sammon,     ^ ^-^^ 

deceased. 

WrADDINGTON  bad  obtained  a  rule  calling  upon  the.  The  pendency 
executors  of  Anne  Sammon,  deceased^  to  shew  cause  why  equity,  at  the 
tbey  should  not  deliver  to  the  commissioners  of  stamps  an  let^teefpMiy- 
account  of  all  the  legacies  and  of  the  property  of  the  said  *°«  ^*»^ »" 

»      *        •'  ^        account  may 

Anne  Sammon  respectively  paid,  or  to  be  paid  or  admin-  be  taken  of  the 

istered  by  them  as  such  executors,  and  why  the  duties  ^deffecTs'of^ 

thereon  had  not  been  paid,  or  should  not  forthwith  be  paid.  ^}JJJ^|J'  'J^ 

This  rule  was  obtained  under  the  4S  Geo.  3,  c.  99,  s«  2,  executon,  and 

which  provides,  that  in  every  case  in  which  any  executor  tonal  etute 

or  administrator  shall  not  have  paid  the  duties  granted  and  miniJtered'and 

payable  upon  or  in  respect  of  any  legacies,  or  any  personal  }*»  leg«cy  paid, 

estate,  or  any  share  or  shares  of  any  personal  estate  of  an  application 

any  persons  dying  intestate,  in  pursuance  of  an  act  passed  nSnionenof 

in   the  86th  year  of  the  reign  of  Geo.  S,  or  any  other  S'"/2  Gw*3, 

act  or  acts  of  Parliament  relating  to  duties  on  legacies  c.  99,  if  any 

°  duties  have  be- 

or  shares  of  personal  estates,  within  proper  and  reason-  come  payable 
able  time,  it  shall  be  lawful  for  his  Majesty's  Court  of  whicMwfe 
Exchequer,  upon  application  to  be  made  for  that  pur-  J|^gSJ|Ji„'***** 
pose  on  behalf  of  the  commissioners  appointed  for  the  ^^^  ^^  ^fo*  'i 
managing  the  duties  on  unstamped  vellum,  &c.,  on  such  prondet  that 
affidavit  or  affidavits  as  to  the  said  Court  may  appear  to  whicb^such'sait 
be  sufficient,  to  grant  a  rule  requiring  such  executor,  &c.  •''•JJ^***  >n»ti- 
to  shew  cause  why  he,  she^  or  they,  should  not  deliver  to  giving  directions 
the  said  commissioners  an  account,  upon  oath,  of  all  the  ^ymenTof 
legacies  or  of  the  personal  estate  respectively  paid,  or  to  ca^^^Jhat  no* 
be  paid  or  administered  by  him,  and  why  the  duties  on  allowance  siuii 

be  made  in  re- 

any  such  legacies,  or  any  shares  or  residue  of  any  such  ipect  of  any 
personal  estate,  have  not  been  paid,  or  should  not  be  forth-  wiaTout^ue 
with  paid,  according  to  law,"  &c.  proof  of  the  pay- 

*^       '  ©  »  naent  of  the 

The  affidavit  of  the  solicitor  to  the  executors,  in  answer  duties  thereby 

imposed. 

It  is  the  duty 
of  an  executor  to  deduct  the  amount  of  legacy  duty  on  payment  of  the  legacy;  and  if  he  omit  to 
do  to,  he  will  become  penonally  responsible  for  it. 

co2 
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^^\^^^'  to  the  rule,  stated  that  the  testatrix  died  in  September, 
^  1832,  having  first  made  her  will,  whereby  she  gave  and 
In  re  bequeathed  certain  pecuniary  and  speciBc  legacies,  and, 
among  others,  certain  pecuniary  legacies  to  the  several 
•  charitable  institutions  in  the  said  will  mentioned,  which 
said  charitable  donations  and  bequests  the  said  testatrix 
directed  should  be  paid  and  satisfied  out  of  her  ready 
money  and  the  proceeds  of  the  sale  of  her  funded  property, 
personal  chattels,  and  efiects,  and  not  from  the  proceeds 
or  by  sale  of  her  leasehold  or  real  estate ;  and  she  gave 
and  bequeathed  unto  Sarah  Badcock  and  Mary  Simmonds 
all  her  leasehold  estates  situate  in  the  several  places  therein 
mentioned,  and  elsewhere  in  Great  Britain,  subject  never- 
theless to,  and  charged  in  addition  to  her  other  personal 
estate  with,  the  payment  of  her  debts,  funeral,  and  testa- 
mentary expenses,  and  of  such  of  her  said  several  pecu- 
niary legacies  therein-before  particularly  mentioned,  and 
not  given  to  charitable  uses;  and  the  testatrix  thereby 
bequeathed  the  residue  and  remainder  of  her  personal  es- 
tate and  effects,  afler  full  payment  of  her  debts  and  funeral 
and  testamentary  expenses,  and  the  legacies  therein-before 
charged  upon  her  leasehold  estates,  in  addition  to  her  other 
personal  estate,  unto  the  said  Sarah  Badcock  and  Mary 
Simmonds.  The  affidavit  also  stated  that  the  testatrix,  by 
a  codicil  to  her  will,  after  reciting  that  the  said  Mary  Sim- 
monds was  then  dead,  gave  and  bequeathed  unto  the 
said  Sarah  Badcock  all  the  part  or  share  in  her  leasehold 
messuages  or  tenements,  and  also  the  furniture  and  ef- 
fects, given  to  the  said  Mary  Simmonds  by  her  said  will ; 
that  the  testatrix  made  three  other  codicils  to  her  said  will, 
and  thereby  gave  and  bequeathed  certain  other  pecuniary 
legacies  to  the  several  persons  therein  respectively  named ; 
that  the  will  and  the  several  codicils  thereto  were  duly 
proved  by  the  executors  on  the  25th  September,  1832 ; 
that  on  the  25th  of  April,  1836,  a  bill  was  filed  in  the 
Court  of  Chancery  on  the  behalf  of  the  President,  Vice- 
President,  Treasurer,  and  Members  of  the  Philanthropic 
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Society  (being  one  of  the  cbaritable  institutions  named  in  B*ch.  iff  PUas, 
the  will  of  the  testatrix^  and  to  whom  a  legacy  of  100/.     ^ 
had  been  thereby  bequeathed),  against   the  executors,  in  re 

prayingi  amongst  other  things,  that  an  account  might  be 
taken,  by  and  under  the  decree  of  this  Court,  of  the  per- 
sonal estate  and  effects  of  the  testatrix  received  by  or  for 
the  use  of  the  defendants  or  either  of  them,  and  of  the 
debts,  funeral,  and  testamentary  expenses  and  legacies  of 
the  testatrix,  and  that  the  personal  estate  and  effects  might 
be  applied  in  due  course  of  administration,  and  that  the 
plaintiffs  might  be  paid  the  said  legacy  of  100/.  with  in- 
terest ;  and  that,  if  necessary,  the  assets  of  the  testatrix 
might  be  marshalled  ;  that  by  the  decree  made  on  the  hear- 
ing of  the  cause  by  the  Right  Honourable  the  Master  of 
the  Rolls  on  the  26th  November,  1836,  it  was,  amongst 
other  things,  ordered  that  it  should  be  referred  to  the 
Master  to  take  an  account  of  the  personal  estate  and 
effects  of  the  said  Ann  Sammon  the  testatrix,  which  came 
to  the  hands  of  the  defendants,  her  executors,  or  to  the 
hands  of  any  other  person  by  their  order  or  for  their  use, 
in  taking  which  account  the  Master  was  to  distinguish 
such  personal  estate  specifically  bequeathed,  from  the 
same  not  specifically  bequeathed  ;  and  it  was  ordered  that 
the  Master  should  inquire  and  state  to  the  Court  what 
parts  of  the  personal  estate  of  the  said  testatrix  consisted 
of  leasehold  estates  and  chattels  real,  or  of  rents  and  pro- 
fits or  produce  of  leasehold  estates  and  chattels  real,  or 
other  personalty,  not  being  pure  personal  estate,  and  what 
part  thereof  consisted  of  pure  personalty ;  and  it  was  also 
ordered  that  the  Master  should  also  take  an  account  of 
the  debts  and  funeral  expenses  and  legacies  of  the  testa- 
trix, and  compute  interest  on  the  debts  carrying  interest, 
&c. ;  and  it  was  ordered  that  the  testatrix's  personal 
estate,  not  specifically  bequeathed,  should  be  applied  in 
payment  of  her  debts  and  fnneral  expenses  in  a  due  course 
of  administration.  It  was  further  stated  that  the  accounts 
directed  to  be  taken  by  the  said  decree  were  being  taken 
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*«*-^_P'*«»  before  James  Farrcr,  Esq.,  the  Master  in  rotation  to 
whom  this  cause  stood  referred,  but  that  he  had  not  yet 
made  his  report. 

It  was  stated  in  a  letter  set  forth  in  the  affidavit  of 
Mr.  Maynard,  the  solicitor  to  the  executors,  which  was 
written  by  him  in  answer  to  an  application  from  the  stamp 
office,  '^  that,  upon  the  death  of  the  testatrix,  Sarah  Bad- 
cock  took  possession  of  the  title  deeds  of  the  leaseholds, 
and  she  or  her  husband  (since  her  death)  had  received 
the  rents.  The  unpaid  legatees  now  claim  an  account  of 
those  receipts,  and  to  have  the  testatrix's  real  property 
marshalled,  so  as  to  get  their  legacies  discharged.  Sarah 
Badcock  appears  to  have  received  in  cash  SOOl"  And  in 
answer  to  another  application,  Mr.  Maynard  said,  *'  AH 
we  can  say  is  that  Mrs.  Badcock  was  never  put  into  pos- 
session of  the  bequest  to  her  with  the  assent  of  the  ex- 
ecutors. She  was  living  with  the  testatrix,  and  upon  the 
death  of  the  latter,  she  took  possession  of  the  leases,  and 
by  negligence  of  the  solicitors  who  then  conducted  these 
matters,  she  was  not  called  upon  to  account.  The  execu- 
tors deny  altogether  having  assented  to  her  having  posses- 
sion, and  have  raised  that  point  in  the  pending  suit,  and 
the  husband  of  Mrs.  Badcock  has  expressed  his  readiness 
to  give  up  the  property  for  payment  of  the  legacies^  if 
the  Court  should  be  of  opinion  that  it  is  liable  to  them.** 

Griffith  Richards  and  Lq/lus  Wigram  shewed  cause. — 
By  the  statute  42  Geo.  3,  c.  99,  it  is  clear  that  the  Court 
has  a  discretion  as  to  cases  in  which  they  will  order  an  ac- 
count to  be  taken,  and  they  will  not,  in  the  exercise  of 
that  discretion,  grant  a  rule  for  an  account,  unless  there  be 
a  reasonable  probability  of  the  executors  having  to  ac- 
count for  something.  Now,  here  there  are  only  two 
matters  upon  which  the  crown  can  possibly  have  any  claim ; 
one  is  the  sum  of  200/.,  the  other  the  leaseholds,  on 
the  subject  of  which  there  is  the  suit  pending,  in  which 
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an  account  has  been  ordered  before  the  Master.    By  the  ^^^^  rf  Pf^^» 

1838 
S6  Geo.  3,  c.  5Sy  s.  25,  it  is  enacted  "  that  if  any  suit  shall 

be  instituted  concerning  the  administration  of  the  per- 
sonal estate  of  any  person  dying  testate  or  intestate,  or 
any  part  of  such  estate,  in  which  any  direction  shall  be 
given  touching  the  payment  of  any  legacies  or  legacy  of 
such  person,  or  the  residue  of  his  or  her  personal  estate, 
or  any  part  thereof,  the  Court  wherein  such  suit  shall  be 
instituted  shall,  in  giving  directions  concerning  the  same« 
provide  for  the  due  payment  of  the  duties  hereby  imposed^ 
and  in  taking  any  account  of  any  personal  estate,  or  other- 
wise acting  concerning  the  same,  such  Court  shall  take 
care  that  no  allowance  shall  be  made  in  respect  of  any  le- 
gacy, or  part  of  legacy,  or  of  any  residue  or  part  of  resi- 
due, in  any  manner  whatsoever,  without  due  proof  of  the 
payment  of  the  duties  hereby  imposed."  The  legislature, 
therefore,  seems  to  have  contemplated  the  case  of  the  ad- 
ministration of  funds  under  a  court  of  equity,  and  to  have 
made  provision  with  regard  to  the  duties  in  that  case ;  and 
it  is  well  known  in  practice  that  the  Accountant  General 
will  not  pay  money  to  any  party  till  the  legacy  duty  receipt 
is  produced  to  him.  The  testatrix  has  here  given  lega- 
cies to  certain  charitable  institutions,  and  she  directs 
by  the  will  that  they  shall  be  paid  out  of  property 
wholly  personal,  which,  it  is  apprehended,  a  court  of 
equity  will  determine  to  be  property  not  savouring  of 
realty,  such  as  bonds  or  mortgages.  [The  Attorney  Ge^ 
neraL — The  crown  does  not  pray  that  the  duties  shall  be 
paid  upon  those  legacies.  Parke,  B.  (to  the  Attorney* 
General). — ^You  call  upon  them  for  an  account  of  the  duty 
upon  the  legacies  which  they  have  paid,  not  waiting  for 
the  final  decree  in  the  court  of  equity,  for  which  you  may 
wait  for  some  time.  You  wish  simply  to  have  an  account 
of  the  legacies  which  they  have  paid.  The  Crown  cannot 
wait  until  the  determination  of  a  Chancery  suit  The 
clause  in  the  86  Geo.  8,  c.  58,  does  not  supersede  any 
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Exeh.  of  Piecu,  clause  in  the  4S  Geo.  3,  c.  99,  which  gives  the  Court  power 
,  ^  '  ^  to  compel  the  executors  to  deliver  an  account — a  more 
In  re  summary  mode.]  There  is  here  a  bequest  of  leasehold 
property.  [Parke ,  B. — With  respect  to  that,  there  is  a 
disputable  fact,  whether  that  legacy  has  been  paid,  dis- 
charged, or  satisfied,  within  the  meaning  of  the  act  which 
imposes  a  duty  upon  that  taking  place.]  That  is  under 
the  consideration  of  the  Court  of  Chaneery,  and  forms  a 
portion  of  the  subject  of  litigation  in  the  suit.  Then,  with 
respect  to  the  200^,  it  is  distinctly  sworn  that  the  execu- 
tors have  paid,  in  discharge  of  debts  due  from  the  testa- 
trix, and  in  discharge  of  legacies,  upwards  of  3002.  beyond 
what  they  have  received  from  the  personal  estate  of  the 
testatrix.  The  consequence  is,  that  if  there  were  200/. 
claimed,  and  they  have  paid  more  than  300/.  beyond  what 
they  have  received  from  the  personal  estate  of  the  testa- 
trix, they  would  be  entitled  to  a  return  of  the  legacy  duty ; 
and  that  being  so,  the  Court  would  not,  in  the  exercise  of 
its  discretion,  order  an  account  to  be  delivered.  [Parte, 
B. — ^The  executors  ought  to  have  deducted  the  legacy 
duty  when  they  paid  the  legacy.  There  is  no  inconveni- 
ence in  calling  upon  the  executors  to  account  upon  oath.] 
But,  until  the  decree  of  the  Court  of  Equity  is  pronounced* 
it  is  submitted  that  the  Court  will  not  order  an  account. 

Parke,  B. — ^This  proceeding  is  collateral  to  the  suit  in 
equity,  because  all  the  Crown  wants  is,  not  a  final  account 
of  the  estate  and  effects  of  the  testatrix,  but  that  they  should 
account  for  the  legacies  which  they  have  paid*  It  was  the 
duty  of  the  executors  to  deduct  the  legacy  duty  when  they 
paid  the  legacy,  and  if  they  did  not  do  so,  they  are  made 
personally  responsible.  All  the  Crown  wants  is  an  account 
of  what  legacies  they  have  paid,  and  upon  these  they  are 
bound  to  pay  the  duty.  That  is  a  different  account  from 
the  final  account  of  the  estate  and  effects.  If  what  has 
occurred  is  equivalent  to  the  satisfaction  of  the  legacy  to 
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Mr8.  Badcock,  there  is  a  reasonable  probability  of  the  ^^\^  ^^^* 
executors  having  to  account  for  some  portion  of  duty. 


In  re 
Sauuov. 


Rule  absolutOi  {toiih  costs,  if  any  duties  should 
be  found  due  to  the  Crown  (a)). 

(a)  See  In  re  Moses  Robinum,  2  M.  &  W.  407- 


HoLMB  and  Another  v.  Guppy  and  Another. 

ixSSUMPSIT  for  work  and  labour,  money  paid,  and  The  pUlntiflSi, 

on  an  account  stated.  The  defendants  pleaded,  first,  as  to  ^^ilf  1836, 

all  except  208/.  1 8*.  4d.,  non  assumpserunt ;  secondly,  as  to  «"!«'**  *"^ct 

g002i,  other  than  the  208/.  18^.  4c/.,  actionem  non,  because  to  build,  for  the 

the  work  and  labour  was  done  under  an  agreement,  by  rbrewery  for 

which  the  plaintiffs  agreed,  in  consideration  of  1,700/.,  to  ^'f^*^"^^ 

build,  within  four  months  and  a  half  after  the  date  of  the  garded  the  car- 

"  "^     "  *^  pentert'  work, 

agreement,  a  brewery  for  the  defendants ;  and  in  case  of  wUhin  the 
default  of  the  plaintiffs  in  completing  the  same,  they  were  ^nths  anda 
to  forfeit  40/.  per  week  for  each  week  the  carpenters'  JijJ^°tJe  dLte 
and  joiners'  work  was  delayed  beyond  the  time  specified,  o^  the  agree- 

.  *.i..i  lit  ir  1  >\  <•  ™«»t»  and  in 

the  sum  forleited  to  be  deducted  from  the  said  sum  of  default  of  com- 
1,700/.,  as  and  for  liquidated   damages.     That  the  car-  ttAeZT 
penters*  and  joiners'  work  was  not  completed  within  the  J|>er«*n-»>«^j'e 
time  agreed,  but  was  delayed  for  five  weeks  beyond  that  feit  to  the  de- 
time,  and  that  the  defendants  were  entitled  to  deduct  the  ^"r  week  for 
said  sum  of  200/.  accordingly.     The  defendants  pleaded,  S^^^J^fetklL* 
thirdly,  payment  into  Court  of  the  208/.  18*.  4c/.  ©f  the  work 

^*  '^  ^  ihouldbede- 

The  cause  came  on  to  be  tried  before  Coltman,  J.,  at  Uyed  beyond 

theSlstAugoit, 
the  amount  to 
be  deducted  from  the  said  sum  of  1|700/.,  as  liquidated  damages.  The  plaintiff^  did  not  begin 
the  work  for  four  weeks  after  the  date  of  the  agreement,  in  consequence  of  the  defendants  not 
being  able  to  give  them  possession;  they  were  afterwards  delayed  one  week  by  the  delault  of 
their  own  workmen,  and  four  weeks  by  Uie  default  of  the  masons,  &c.  employed  by  the  defen- 
dants; and  the  work  was  not  completed  till  five  weeks  after  the  time  limited  :—J7e/J,  that  the 
defendants  were  not  entitled  to  deduct  from  the  1,7004  any  sum  in  respect  of  the  delay,  either  for 
the  one  or  the  foui  weeks. 
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Eteh.  rf^  PUoit  the  Liverpool  Summer  Assizes^  ISS?^  when  it  appeared 
^  that  the  work  was  done  under  a  written  contract,  dated 
Holme  the  19th  of  April,  1836,  whereby  the  plaintiff,  in  consi- 
OuppT.  deration  of  1,700/.  to  be  paid  to  them  by  the  defendants, 
agreed  that  they,  the  plaintiffs,  should  within  the  space  of 
four  and  a  half  months  next  ensuing  the  date  thereof, 
erect  and  build  for  the  defendants,  in  a  substantial  and 
workmanlike  manner,  a  brewery,  &c.,  on  the  east  side  of 
Kent-street,  Liverpool,  so  far  as  respected  the  carpenters* 
and  joiners*  work  thereof.  And  in  default  of  the  plain- 
tiffs completing  the  same  at  the  time  thereinbefore  men- 
tioned, then  they  should  forfeit  and  pay  to  the  defendants 
the  sum  of  40/.  per  week,  for  each  week  the  completion  of 
the  carpenters'  and  joiners'  work  might  be  delayed  beyond 
the  said  Slst  day  of  August,  1836;  the  amount  to  be  de- 
ducted from  the  said  sum  of  1,700/.,  as  and  for  liquidated 
damages.  After  the  evidence  for  the  plaintiff*  had  been 
gone  through,  it  was  agreed  between  the  parties,  that  in 
consequence  of  the  defendants  not  being  in  a  condition  to 
give  possession  till  four  weeks  after  the  execution  of 
the  contract,  the  contract  could  not  be  completed 
within  the  time  agreed  upon ;  and  that  of  the  time  which 
elapsed  before  the  contract  was  completed,  the  lapse  of 
one  week  was  occasioned  by  the  default  of  the  plaintiffs, 
and  of  four  weeks  by  the  default  of  the  masons  in  the  em- 
ploy of  the  defendants,  who  had  not  got  the  building 
ready. 

A  verdict  was  thereupon  taken  for  the  plaintiff's  for 
SOO/.,  leave  being  reserved  to  the  defendants  to  move  to 
reduce  the  damages  to  the  sum  of  160/.,  or  to  enter  a 
nonsuit* 

Alexander  having  accordingly  obtained  a  rule  nisi  to 
reduce  the  damages  (a), 

(a)  The  Court  refused  the  rule  it  could  not  have  been  the  inten- 
for  a  nonsuit,  on  the  ground  that     tion  of  the  parties  that  a  deduc- 
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Cresswell  9Jid.  Crompion  now  shewed  cause,  and  con-  Each,  rf  puom^ 
tended  that  the  original  contract  of  the  plaintiffs  clearly  ^ 

was,  to  complete  the  work  within  the  specified  four  months  Holms 
and  a  half  next  following  the  date  of  the  agreement ;  and  gufpt. 
that  inasmuch  as  they  were  excused  in  law  from  the  per- 
formance of  that  specific  contract,  by  reason  of  the  defen- 
dants having  prevented  the  commencement  of  the  work 
in  due  time,  they  were  not  liable  to  forfeit  any  penalty  at 
all  for  its  non-completion. 

Alexander  having  been  heard  in  support  of  his  rule. 

The  Court  took  time  to  consider,  and  a  few  days  after^ 
wards, 

Parke,  B.  (having  stated  the  facts)  said : — On  looking 
into  the  facts  of  the  case,  we  think  no  deduction  ought  to 
be  allowed  to  the  defendants.  It  is  clear,  from  the  terms 
of  the  agreement,  that  the  plaintiffs  undertake  that  they 
will  complete  the  work  in  a  given  four  months  and  a  half; 
and  the  particular  time  is  extremely  material,  because 
they  probably  would  not  have  entered  into  the  contract 
unless  they  had  had  those  four  months  and  a  half,  within 
which  they  could  work  a  greater  number  of  hours  a  day. 
Then  it  appears  that  they  were  disabled  by  the  act  of  the 
defendants  from  the  performance  of  that  contract ;  and 
there  are  clear  authorities,  that  if  the  party  be  pre- 
vented, by  the  refusal  of  the  other  contracting  party^ 
from  completing  the  contract  within  the  time  limited,  he 
is  not  liable  in  law  for  the  default  (a).  It  is  clear,  there- 
fore, that  the  plaintiffs  were  excused  from  performing 
the  agreement  contained  in  the   original  contract;  and 

tion  should  be  made  in  respect  of*  the  four  weeks'  delay,  at  all  events, 

a  delay  occasioned  by  the  defend-  incurred  no  forfeiture, 
ants'  own  agents ;  and  therefore,         (a)  1  Roll.  Abr.  643 ;  Com.  Dig. 

notwithstanding    the   apparently  Condition,  L.  (6). 
unqualified  words  of  the  clause, 
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Exeh.  <>f  PUatt  there  is  nothing  to  shew  that  they  entered  into  a  new  con- 
tract by  which  to  perform  the  work  in  four  months  and  a 
half^  ending  at  a  later  period.  The  plaintiffs  were  there- 
fore left  at  large  ;  and  consequently  they  are  not  to  forfeit 
anything  for  the  delay.  The  rule  must  therefore  be  dis- 
charged. 

Rule  discharged. 


Holme 

GUPPT. 


Barr  t?.  Gibson. 

Covenant.— The  declaration  stated,  that  before  the 
breach  of  covenant  thereinafter  mentioned,  to  wit,  on  the 
Slst  of  October,  1836,  by  a  certain  deed-poll  then  made 


By  deed-poll, 
dated  8  l8t  Octo- 
ber, 1836,  the 
defendant  sold 
and  assigned, 

tiff  ""^JiUhSf""  ^y  ^^^  defendant,  the  defendant,  in  consideration  of  4,200/., 

ship  or  vessel 
called  &c.,  with 
her  masts, 
tackle,  and 
appurtenances," 
and  covenanted 
that  he  had  then 
good  right,  full 
powet,  and  law- 
ful authority, 
to  sell  and  as- 
sign the  said 
premises  to 
the  plaintiff. 
To  a  declaration 
on  this  covenant, 
assigning  as 
breaches,  1st, 
that  at  the  time 
of  making  the 

shTp  wM  whoUy  said  deed-poll,  covenantj  promise,  and  agree  to  and  with 
lt?oye"d!  fnd       *'^®  plaintiff;  that  at  the  time  of  the  sealing  and  delivery 

was  incapable 
of  being  as- 
signed, &c.;  2ndly,  that  the  defendant  had  not  at  that  time  good  right,  &c.  to  assign  her; — the 
defendant  pleaded,  1st,  that  the  ship  was  not,  at  the  time  of  making  the  deed-poll,  wholly 
lost  and  destroyed,  &c.;  and  2ndly,  that  the  defendant  had  good  right,  &&  to  assign  her.  It 
appeared  in  evidence,  that  at  the  time  of  the  sale  the  ship  was  on  a  foreign  voyage;  that,  on  the 
13th  October,  she  went  aground  in  a  storm  on  the  coast  of  the  Prince  of  Wales's  Island,  and  was 
left  by  the  crew,  who,  however,  had  access  to  her  afterwards;  that  she  lay  aground  five  feet  above 
water  on  one  side,  and  with  her  masts  standing,  till  the  24th,  when  the  captain  called  a  survey, 
and,  by  the  surveyor's  advice,  sold  her;  that  her  bulk  ends  were  strained,  but  that  if  there  had 
been  facilities  at  hand,  and  it  had  been  a  different  season  of  the  year,  she  might  have  been  got  off 
and  repaired;  and  that  she  had  sustained  no  more  damage  on  the  21st  October  than  when  she 
first  took  the  ground:— i/eM,  that  the  covenant  of  the  defendant,  that  he  had  power  to  transfer 
her  oi  a  ship,  was  not  broken. 


did  fully,  freely,  and  absolutely  grant,  bargain,  sell,  assign^ 
and  set  over  unto  the  pIaintiff'61^-64th  parts  or  shares  of 
and  in  all  that  ship  or  vessel  called  the  Sarah,  of  New- 
castle, of  the  burthen  of  317  tons,  together  with  all  and 
singular  the  masts,  sails,  &c.,  and  appurtenances  whatso*- 
ever  to  the  said  ship  or  vessel  in  anywise  belonging  or 
appertaining ;  to  have  and  to  hold  the  said  64-64«th  parts 
or  shares  of  and  in  the  said  ship  or  vessel,  and  all  other 
the  said  premises,  unto  the  plaintiff*,  his  executors,  ad- 
ministrators, and  assigns,  to  his  and  their  own  use  and  uses, 
and  as  his  and  their  own  proper  goods  and  chattels,  from 
thenceforth  forever;  and  the  defendant  did,  in  and  by  the 
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of  the  said  deed-poll,  the  defendant  had  in  himself  good  ^eh,  of  Pieat^ 
right,  full  power,  and  lawful  authority  to  grant,  bargain, 
sell,  assign,  and  set  over  the  said  premises  to  the  plaintiff, 
in  manner  and  form  aforesaid,  as  by  the  said  deed-poll, 
relation  being  thereunto  had,  might  more  fully  appear ; 
and  the  plaintiff  in  fact  said,  that  before  and  at  the  time 
of  the  making  the  said  deed-poll,  the  said  ship  or  vessel, 
with  the  masts,  sails,  &c.,  and  appurtenances,  was  wholly 
lost  and  destroyed,  and  was  incapable  of  being  granted, 
bargained,  sold,  assigned,  or  set  over,  whereof  the  plain- 
tiff, at  the  time  of  making  the  said  deed  poll,  and  paying 
the  said  sum  of  4,200/.,  was  wholly  ignorant ;  and  that  the 
defendant  had  not,  at  the  time  of  making  the  said  deed- 
poll  and  sealing  the  same,  any  power  to  grant,  bargain, 
sell,  assign,  or  set  over  the  said  ship  and  other  the  pre- 
mises to  the  plaintiff  as  aforesaid ;  wherefore  the  plaintiff 
said  that  the  defendant  had  not  kept  the  covenant  so  made 
by  him  with  the  plaintiff  as  aforesaid,  but  had  broken 
the  same,  and  the  said  plaintiff  had  not,  nor  could  he  have, 
the  possession  of  the  said  ship  and  other  the  premises 
aforesaid,  but  had  wholly  lost  the  same,  and  the  said  sum 
of  4,1200/.,  which  he  so  paid  as  aforesaid,  &c. 

Pleas — first,  that  at  the  time  of  making  the  said  deed- 
poll  in  the  declaration  mentioned,  the  said  ship  or  vessel, 
with  the  masts,  sails,  &c.,  and  appurtenances,  in  the  said 
deed-poll  mentioned,  was  not  wholly  lost  and  destroyed, 
and  incapable  of  being  granted,  bargained,  sold,  assigned, 
or  set  over,  in  manner  and  form  as  the  plaintiff  hath  alone 
in  his  said  declaration  complained  against  him.  Secondly,, 
that  he,  the  defendant,  had,  at  the  time  of  making  the  said 
deed-poll  in  the  declaration  mentioned,  full  power  to  grant, 
bargain,  sell,  assign,  and  set  over  the  said  ship  and  other 
the  premises  in  the  said  deed  poll  mentioned  to  the  plain- 
tiff, according  to  the  tenor  and  effect,  true  intent  and  mean- 
ing, of  the  said  deed-poll.  Thirdly,  that  shortly  before  the 
sealing  and  delivery  of  the  deed-poll  in  the  declaration 
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Eseh.  4  PUat,  mentioned^  the  said  ship  or  vessel,  with  her  masts^  sails, 
&c.,  and  appurtenances  whatsoever  to  the  same  in  anywise 
belonging  or  appertaining,  then  respectively  the  property 
of  the  defendant,  was  upon  the  high  seas,  in  the  prosecu-^ 
tion  of  a  certain  voyage,  with  goods  and  merchandizes  on 
board  thereof,  to  be  carried  and  conveyed  on  freight ;  and 
the  defendant  further  saith,  that  true  it  is  the  said  ship  or 
vessel,  and  the  premises  in  the  said  deed-poll  mentioned, 
before  the  sealing  and  delivery  of  the  said  deed-poll,  was 
lost  on  the  high  seas,  and  that  the  plaintiff  was  then 
ignorant,  and  had  no  reason  to  believe  that  the  said  ship 
or  vessel,  and  the  said  premises  in  the  said  deed-poll  men- 
tioned, were  lost ;  and  the  defendant  further  saith,  that 
before  and  at  the  time  of  the  sealing  and  delivery  of  the 
said  deed-poll,  he,  the  defendant,  was  ignorant  of  the  loss 
of  the  said  ship  or  vessel,  or  of  the  said  premises  in  the 
said  deed-poll  mentioned,  and  had  no  reason  to  believe 
that  any  loss  or  misfortune  had  happened  to  the  said  ship 
or  vessel,  or  to  the  said  other  premises,  &c. ;  and  that  at 
the  time  of  the  sealing  and  delivery  of  the  said  deed-poll, 
the  plaintiff  and  the  defendant  respectively  believed  that 
the  said  ship  or  vessel  was  safely  prosecuting  the  said 
voyage ;  and  the  defendant  further  saitb,  that  at  the  time 
of  the  sealing  and  delivery  of  the  said  deed-poll,  he  had 
in  himself  good  right  and  full  power,  and  lawful  authority 
to  grant,  bargain,  sell,  assign,  and  set  over  the  said  pre- 
mises in  the  said  deed-poll  to  the  plaintiff,  in  manner  and 
according  to  the  tenor  and  effect,  true  intent  and  meaning, 
of  the  said  deed-poll.     Verification. 

The  plaintiff  took  issue  on  the  two  first  pleas,  and  to 
the  last  plea  replied,  that  the  defendant  had  not,  at  the 
time  of  the  sealing  and  delivery  of  the  said  deed-poll  in 
the  declaration  mentioned,  any  power  to  grant,  bargain, 
sell,  assign,  or  set  over  the  premises  in  the  said  deed-poll 
mentioned  to  the  plaintiff,  in  manner  and  form  in  that  plea 
alleged. 
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At  the  trial  before  Paiiesan,  J.,  at  the  last  Spring  As-  .B*c».  0/ Piw#, 
sizes  at  Liverpool^  it  was  proved  by  the  captain,  that  the  -» 

ship  hi  question,  the  Sarah,  sailed  from  the  Shannon  on  Barr 
the  11th  of  September,  1836,  on  a  voyage  to  Cocagne;  Gibson. 
that  on  the  13th  of  October  it  blew  a  gale  of  wind,  and 
the  Sarah  got  aground  about  a  quarter  of  a  mile  from  the 
shore  of  Prince  of  Wales'  Island ;  that  on  the  14th  of 
October  he,  the  captain,  called  a  survey,  and  the  surveyors 
considered  that,  under  the  circumstances  of  the  winter 
season  coming  on,  and  the  want  of  facilities  and  assistance, 
the  ship  could  not  be  got  off  so  as  to  be  repaired  there, 
and  they  recommended  that  she  should  be  sold  as  she  lay, 
which  was  accordingly  done  on  the  24th  of  October,  and 
it  appeared  that  the  hull  of  the  ship  only  produced  10^ 
The  captain  also  stated,  that  the  ship  had  not  carried 
away  her  masts,  and  that  she  was  in  as  good  a  state  on 
the  31st  of  October  (the  date  of  the  bill  of  sale  to  the 
plaintiff,)  as  on  the  13th  when  she  took  the  ground,  the 
weather  in  the  interval  having  been  fine ;  that  she  was 
lying  on  the  ground  on  one  side,  being  five  or  six  feet 
above  the  water  on  the  upper  side,  on  the  other  side  less. 
They  could  see  that  she  was  strained^  but  if  there  had 
been  facilities  at  hand,  and  it  had  been  a  different  season 
of  the  year,  she  might  have  been  got  off.  On  this  evi- 
dence,  the  learned  Judge  left  it  to  the  jury  to  say  whether, 
at  the  time  the  ship  was  sold  to  the  plaintiff,  she  was  or 
was  not  a  ship,  or  a  mere  bundle  of  tunber;  and  the  jury 
found  that  she  was  not  a  ship ;  whereupon  he  directed  a 
verdict  to  be  entered  for  the  plaintiff,  with  4,S00/. 
damages,  giving  the  defendant  leave  to  move  to  enter  a 
nonsuit.  Alexander  having,  in  Easter  Term  last,  obtained 
a  rule  accordingly,  for  a  nonsuit  or  a  new  trial, 

Cresswell  and  Wightman^  in  Trinity  Term,  shewed 
cause. — The  question  in  this  case  must  depend  upon  the 
issues  joined.  The  question  on  the  first  issue  will  bci 
whether  this  vessel  was,  at  the  time  of  the  making  of  the 
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Stek.  of  PUa9,  deed,  wholly  loat,  and  incapable  of  being  transferred  :  and 
the  material  question  will  be  whether  she  was  a  ship  at  that 
time.  Now,  the  evidence  is,  that  at  that  time  the  yessel 
was  stranded  upon  a  rock  in  the  Gulf  of  St.  Lawrence, 
and  could  not  be  got  oiT.  She  was  wholly  incapable  of 
being  transferred  for  any  beneficial  purpose.  The  ven* 
dor  had  then  no  possession,  and  never  afterwards  resumed 
possession.  A  party,  to  be  enabled  to  convey,  must  have 
a  controlling  power  over  what  he  conveys.  It  makes  no 
difference  that  he  knows  where  the  vessel  is,  if  he  has  no 
controlling  power  over  her.  Suppose  the  ship  had  been 
abandoned  and  left  floating  on  the  high  seas,  or  suppose 
her  to  have  been  taken  by  pirates,  could  the  owner  sell 
such  a  vessel,  and  covenant  that  he  had  good  right  to  con- 
vey ?  Nash  V.  Ashton  (a)  is  an  authority  to  shew  that  a 
covenant  for  right  to  convey  extends  not  only  to  the  title, 
but  to  the  capacity  to  grant  the  estate.  There,  two  hus- 
bands being  seised  in  right  of  their  wives  as  coparceners^ 
they  and  their  wives  made  a  feoffment,  and  covenanted 
that  they  were  able  to  grant  the  lands :  the  defendant's 
wife  was  within  age  at  the  time  of  the  feoffment,  and  it 
was  held  to  be  a  breach  of  the  covenant,  as  they  were  not 
able  at  the  time  to  grant  the  estate  or  make  a  feoffment. 
There  the  estate  was  in  the  wife,  but  she  had  no  capacity 
to  convey.  That  is  like  the  present  case ;  here  the  vendor 
bad  no  power  to  put  the  plaintiff  in  possession  of  this 
vessel.  Suppose  this  had  been  a  ship  at  the  bottom  of 
the  ocean,  and  the  water  being  very  clear,  it  could  be 
distinctly  seen, — or  suppose  it  at  the  bottom  of  a  coal 
mine,  would  it  be  a  ship  that  could  be  conveyed  ? — The 
question,  again,  on  the  second  issue  is,  whether  the 
defendant  had,  at  the  making  of  the  deed-poll,  good 
right,  full  power,  and  lawful  authority,  to  grant,  bargain, 
sell,  assign,  and  set  over  the  ship.  It  is  quite  clear  that  he 
had  no  power  to  do  that,  for  he  had  no  power  or  control 

(a)  Sir  T.  Jones,  195;  Skinner,  42. 
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dyer  the  veaseL   The  covenant  must  mean  something  more  S*ch.  of  Phot, 

than  the  power  to  execute  the  conveyance ;  it  must  mean 

that  the  covenantor  had  power  to  give  possession  of  the 

thing  conveyed.    The  question  on  the  third  issue  is  the 

same  as  the  second^  with  this  difference,  that  it  admits  a 

total  loss.    The  jury  were  warranted,  on  the  evidence,  in 

coming  to  the  conclusion  that  this  was  not  **  a  ship,"  in  the 

sense  of  the  words  contained  in  the  deed.     There  is  na 

ground  either  for  a  nonsuit  or  a  new  trial. 

Alexander  and  fV.  H.  Watson^  in  support  of  the  rule.-— 
This  was  such  a  vessel  as  could  be  conveyed ;  she  was  at 
the  time  remaining  in  shape  a  vessel,  although  so  much 
injured  that  she  could  not  be  got  off  and  made  to  pro- 
secute her  voyage.  This  case  bears  an  analogy  to  that  of  a 
bouse  burnt  down,  after  a  contract  has  been  entered  into 
for  the  sale  of  it,  but  before  a  conveyance  has  been  en- 
tered. In  Paine  v.  Metter  (a),  where  A.  had  contracted 
for  the  purchase  of  some  houses,  which  were  burned  down 
before  the  conveyance,  the  loss  was  holden  to  fall  upon 
him,  although  the  houses  were  insured  at  the  time  of  the 
agreement  of  sale,  and  the  vendor  permitted  the  insur- 
ance to  expire  without  giving  notice  to  the  vendee :  Lord 
Eldon  being  of  opinion  that  no  solid  objection  could  be 
founded  on  the  mere  effect  of  the  accident,  because,  as 
the  party,  by  the  contract,  became  in  equity  the  owner  of 
the  premises,  they  were  his  to  all  intents  and  purposes. 
So,  in  Cass  v.  Rudele  (6),  where  A.  agreed  on  behalf  of  B. 
to  purchase  four  houses  in  Jamaica,  and  to  pay  800/.  for 
them,  and  the  houses  were  soon  after  swallowed  up  by  an 
earthquake,  the  Court  decreed  that  A.  must  pay  the  pur- 
chase money.  Again,  in  Watkeys  v.  Delancey  (c),  where 
premises  in  New  York,  sold  by  the  defendant  to  the  plain- 
tiff, had  been,  before  the  conveyance,  confiscated  by  aa 

(a)  6  Yes.  349.  (&)  2  Vera.  280.  (c)  4  DougL  354. 

VOL.  III.  D   D  M.  W. 
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^^^^"'  '^^  ^^  ^^®  ^^^^  ^^  ^^^  ^^^^'  ^^^^  ^^^  ^^^^  °^^  to  be  ft 
breach  of  the  defendant's  covenant  that  he  was  lawfully  * 

seised  in  fee*  There  the  party  had  as  little  power  to  give 
possession  of  the  land  as  this  defendant  would  have  had 
herci  if  this  ship  had  been  in  the  deserts  of  Arabia. 
When  persons  are  treating  for  the  sale  of  a  ship  at  a  dis*» 
tancoi  they  must  be  understood  to  be  treating  for  a  ship 
with  all  the  risks  that  she  was  liable  to  at  the  time.  This 
conveyance  would  have  given  the  vendee  a  power  to 
insure.  The  policies  then  existing  would  pass, — certainly 
in  equity.  If  the  cargo  had  been  taken  by  the  owner 
of  the  goods,  and  he  had  been  liable  for  freight  pro 
rata  itineris,  the  vendee  would  be  entitled  to  such  freight. 
Suppose  the  vessel  had  been  stranded  on  a  place  where 
she  could  have  been  got  off,  would  she  not  then  have 
been  a  ship  in  specie  ?  In  Bell  v.  Nixon  (a),  a  vessel 
had  been  driven  into  a  port  where  there  was  no  dock 
to  receive  her,  and  it  appeared  that  she  had  suflfered  so 
much  by  sea  perils,  that  upon  examination  and  survey 
it  was  judged  expedient  to  break  her  up,  and  to  sell  her 
for  old  timber.  It  was  there  held,  in  an  action  on  a  po- 
licy, that  the  assured  was  bound  to  abandon,  before  he 
could  call  upon  the  underwriters  for  a  total  loss,  the  ship 
not  being  a  forec^,  but,  however  maimed  and  damaged, 
existing  in  specie  as  a  ship.  The  only  extent  of  the 
defendant's  covenant  is,  that  the  legal  interest  was  in  him 
at  the  time  of  the  conveyance.  It  does  not  import  that 
he  had  then  the  control  over  the  subject-matter  of  the 
contract, — although  a  covenant  for  quiet  enjoyment  might. 
The  attempt  on  the  part  of  the  plaintiff  is  to  make  the 
defendant  an  insurer,  and  the  argument  would  go  to  this, 
that  the  contract  would  be  void  if  the  ship  were  at  the 
time  dismasted  or  water-logged,  so  that  she  could  not  be 
managed  at  sea.    In  Nash  v.  Ashion^  there  was  a  total 

(a)  HqU'8N.P.C.423. 
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want  of  authority  to  convey.   Suppose  the  vessel  had  been  ***;^^'^' 

got  off,  at  whatever  expense,  would  a  fresh  register  have 

been  necessary  !    There  was  a  total  loss,  no  doubt,  on  a 

conir act  of  indemnity ^  but  there  was  no  total  want  of  a 

ship,  so  as  that  it  was  incapable  of  being  transferred  by 

sale.     That  which  is  a  total  loss  in  a  case  of  insurance  is 

not  so  on  a  question  of  bottomry.  In  the  former  case  there 

is  a  total  loss,  if  by  any  of  the  perils  insured  against  the 

thing  insured  is  rendered  of  no  use^  though  not  totally 

annihilated ;  in  the  latter  there  must  be  an  actual  total 

loss,  so  that  it  no  longer  exists  in  specie :  Cologany.  Lan* 

don  Assurance   Company  (a),    Thomson  v.  Royal  Ex* 

change  Assurance  Company  (6),  Joyce  v.  Williamson  (c). 

The  effect  of  the  finding  of  the  jury  is  merely  this,  that 

the  vessel  was  not  a  ship  for  the  purposes  of  navigation  { 

it  is  a  finding  applying  to  a  case  of  insurance,  not  to  a 

case  of  transfer  of  the  property. 

Cur.  adv.  vult. 

In  the  present  term,  the  judgment  of  the  Court  was 
delivered  by 

Parks,  B. — ^This  cause  was  tried  before  my  brother 
Pattesont  at  the  last  Liverpool  Spring  Assii^8,when  a 
verdict  was  found  for  the  plamtiff. 

The  declaration  was  in  covenant  on  a  deed-poll,  dated 
the  2Ist  of  October,  1836,  by  which  the  defendant,  in 
consideration  of  4,300/.,  granted,  bargained,  sold,  assigned, 
and  set  over  to  the  plaintiff,  64-64th8  of  the  ship  Sarah, 
with  her  masts,  tackle,  and  appurtenances,  and  the  defen* 
dant  thereby  covenanted,  that  at  the  time  of  the  sealing 
and  delivery  of  the  deed,  he  had  in  himself  good  right, 
full  power,  and  lawful  authority,  to  grant,  bargain,  sell, 

(a)  5  M.  &  Sel.  447.  (b)  1  M.  &  Sel.  30. 

(c)  Park  Ins.  627- 
J>i>2 
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^^\M^^^*  assign,  and  set  over  the  premises  to  the  plaintifF,  in  man- 

V     V  '  "^     ner  and  form  aforesaid ;  and  the  declaration  states  that 

Barr         the  vessel  was  then  lost  or  destroyed,  and  incapable  of 

OiBBON.       being  transferred,  whereof  the  plaintiff  was  then  ignorant ; 

and  further,  that  the  defendant  had  not,  at  the  time  of  the 

making  of  the  deed-poll,  any  power  to  grant,  bargain, 

sell,  assign,  or  set  over  the  ship  as  aforesaid. 

To  this  declaration,  the  defendant,  treating  these  two 
allegations  as  separate  breaches,  pleaded,  first,  that  the 
vessel  was  not  wholly  lost  and  destroyed,  and  incapable  of 
being  transferred ;  secondly,  that  he  had  full  power,  at 
the  time  of  the  making  of  the  deed,  to  grant,  bargain,  sell, 
assign,  and  set  over ;  and  thirdly,  a  similar  plea,  with  a 
special  inducement  stating  the  loss  of  the  vessel  at  the 
time  of  the  execution  of  the  deed,  and  the  defendant's 
ignorance  of  it.     Issue  was  joined  on  these  pleas. 

The  facts  of  the  case,  as  they  appeared  on  the  trial, 
were  these.  The  ship,  which  was  on  a  distant  voyage 
when  the  assignment  was  made,  had  got  on  shore  on  the 
coast  of  the  Prince  of  Wales's  Island,  on  the  13th  of 
October,  1836,  and  was  left  by  the  crew  beating  on  the 
shore.  The  crew  had  access  to  her  afterwards.  On  the 
14th  of  October  the  captain  called  a  survey,  and  she  was 
sold  on  the  S4th.  The  ship  had  sustained  no  more 
damage  on  the  21st  than  when  she  first  struck.  It  waa 
proved  that  if  there  had  been  facilities,  and  a  different 
season  of  the  year,  she  might  have  been  repaired ;  and  if 
in  England,  she  might  easily  have  been  got  off.  When 
on  shore,  she  was  five  feet  above  water  on  one  side,  on  the 
other  not  so  much ;  and  her  bulk-ends  were  strained.  On 
this  evidence,  the  learned  Judge  left  it  to  the  jury  to  say, 
whether  ^'she  was  a  ship  or  not  on  the  21st  of  October," 
and  they  found  she  was  not :  whereupon  he  directed  a 
verdict  for  the  plaintiff,  with  4,200/.  damages,  reserving 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A 
rule  was  obtained  for  that  purpose  in  the  following  term, 
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and  on  shewing  cause,  the  case  was  very  fully  discussed,  Btek.^  Pleas, 
and  the  Court  postponed  its  judgment.  We  have  now 
considered  the  case^  and  are  of  opinion  that^  upon  the 
finding  of  the  jury^  the  plaintiff  is  entitled  to  recover;  but 
we  think  that»  upon  the  facts  stated  in  the  report^  the 
finding  was  wrong,  and  there  ought  to  be  a  new  triaL 

The  deed,  upon  which  the  action  is  broughtf  purports 
to  be  an  absolute  transfer,  at  the  time  of  its  execution,  of 
a  specified  ship,  with  all  the  tackle  then  belonging  to  it; 
and  by  the  operation  of  that  deed,  all  the  interest  which 
the  vendor  had  at  the  time,  in  that  vessel  or  its  tackle,  in 
whatever  state  they  were,  passed  to  the  vendee  from  the 
moment  of  the  execution  of  the  deed ;  the  execution  of 
the  deed  itself,  without  any  delivery  of  the  chattel,  trans 
ferring  the  property.  The  question,  however,  is,  not 
what  passed  by  the  deed,  but  what  is  the  meaning  of  the 
covenant  contained  in  it,  and  whether  there  has  been  a 
breach  of  that  covenant,  as  alleged  in  the  pleadings. 

In  the  bargain  and  sale  of  an  existing  chattel,  by  which 
the  property  passes,  the  law  does  not  (in  the  absence  of 
fraud)  imply  any  warranty  of  the  good  quality  or  condition 
of  the  chattel  so  sold  (a).  The  simple  bargain  and  sale, 
therefore,  of  the  ship  does  not  imply  any  contract  that  it 
is  then  seaworthy,  or  in  a  serviceable  condition ;  and  the 
express  covenant  that  the  defendant  had  full  power  to 
bargain  and  sell  in  the  manner  before-mentioned,  does  not  - 
create  any  further  obligation  in  this  respect.  But  the 
bargain  and  sale  of  chattel,  as  being  of  a  particular  cfe- 
scripiion,  does  imply  a  contract  that  the  article  sold  is  of 
thai  description  ;  for  which  the  cases  of  jBrte/jf^  v.  fVain(jb) 
and  Shepherd  v.  Kain  (c),  and  other  cases,  are  authorities ; 
and  therefore  the  sale  in  this  case  of  a  ship,  implies  a 


(a)  Parkitatm  ▼.  Lee,  2  East,         (6)  1  Storkie  N.  P.  0. 5(H, 
did  I  Keilw.  91;  1  Roll's  Abr.,         (c)  5B.&Ald.240. 
Action  BUT  case  (P.)i  ?!•  4,  p.  90. 
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jsgeh,  of  pum,  contract  (hat  the  subject  of  the  transfer  did  exist  in  the 
-»  character  of  a  ship ;  and  the  express  covenant  that  the 
Bakr  defendant  had  power  to  make  the  bargain  and  sale  of  the 
Gibson.  subject  before-mentioned »  must  operate  as  an  express  co« 
Tenant  to  the  same  effect.  That  covenant,  tbereforCi  was 
broken,  if  the  subject  of  the  transfer  had  been,  at  the  time 
of  the  covenant,  physically  destroyed,  or  had  ceased  to 
answer  the  designation  of  a  ship ;  but  if  it  still  bore  that 
character,  there  was  no  breach  of  the  covenant  in  question, 
although  the  ship  was  damaged,  unseaworthy,  or  incapable 
of  being  beneficially  employed.  The  contract  is  for  the 
sale  of  the  subject  ahsotuiely^  and  not  with  reference  to 
collateral  circumstances.  IF  it  were  not  so,  it  might  hap* 
pen  that  the  same  identical  thing,  in  the  same  state  of 
structure,  might  be  a  ship  in  one  place,  and  not  in  another, 
according  to  the  local  circumstances  and  conveniences  of 
the  place  where  she  might  happen  to  be.  If  the  contract* 
ing  parties  intend  to  provide  for  any  particular  state  or 
condition  of  the  vessel,  they  should  introduce  an  express 
stipulation  to  that  effect* 

This  being  the  view  which,  after  much  consideration, 
we  have  taken  of  the  law  of  this  case,  it  follows  that,  upon 
the  fact  found  by  the  jury,  the  second  issue,  at  least,  most 
.  be  decided  in  favour  of  the  plaintiff;  for  if  she  was  not  a 
ship  at  the  time  of  the  execution  of  the  deed,  she  was  in- 
capable of  being  transferred  as  such,  and  therefore  the 
defendant  had  no  power  to  make  the  transfer. 

The  question  whether  the  subject  of  the  transfer  bear 
the  character  of  a  ship  or  not,  may,  in  some  extreme  cases 
suggested  in  the  course  of  the  argument,  be  a  question  of 
great  nicety  and  difficulty.  In  the  present  case,  we  do 
not  think  such  a  difficulty  exists.  We  are  of  opinion,  that 
upon  the  evidence  given  on  the  trial,  the  ship  did  continue 
to  be  capable  of  being  transferred  as  such  at  the  time  of 
the  conveyance,  though  she  might  be  totally  lost  within 
the  meaning  of  a  contract  of  insurance,   (Thomson  r. 


REOULA  GENERALIS. 

It  is  ordered,  that  Judges'  orders  to  return  writs  (whe- 
ther of  mesne  or  final  process),  and  to  bring  in  the  body, 
be  drawn  up  without  any  affidavit.  Dated  this  SIst  day 
of  February,  1838. 

Denman>  J.  Parke, 

N.  C.  TlNDAL,  J.  B.  BOSANQUBT, 

AbINGER,  J.  GURNBY, 

J.  LiTTLEDALE,  T.  COLTMAN. 


END   OF   HILARY   TERM. 
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Royal  Exchange  Assurance  Company  (a)),  which  proceeds  Sxch.  rf^^^^t 
upon  a  different  principle,  and  may  take  place  with  less  of 
damage  to  the  ship  itself  than  occurred  in  this  case.  It 
proceeds  upon  the  loss  of  the  subject  insured  for  beneficial 
purposes.  Here  the  subject  of  the  transfer  had  the  form 
and  structure  of  a  ship,  although  on  shore,  with  the  pos- 
sibility, though  not  the  probability,  of  being  got  off.  She 
was  still  a  ship^  though  at  the  time  incApable  of  being, 
from  the  want  of  local  conveniencies  and  facilities,  benefi* 
cially  employed  as  such.  The  covenant,  therefore,  of  the 
defendant,  that  he  bad  power  to  transfer  her  as  a  ship,  at 
the  time  of  executing  the  deed,  was  not  broken.  We 
think  that  there  must  be  a  new  trial ;  and  I  must  add, 
that  every  member  of  the  Court  concurs  in  this  judgment. 

Rule  absolute  for  a  new  trial. 

(a)  1  M.  &  Selw.  31. 


REPORTS   OF    CASES 

ARGUED  AND  DETERMINED 
m 

l^e  €ourt0  of  IBx^tt^rnVf 

AND 
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1838.  MoRRBLL  and  Others  r.  Frith,  Clerk. 

The  following  jCXSSUMPSIT  for  osoney  lent,  interest,  and  on  an  ac- 
^^feDd^rto*  count  stated.  Pleas,  non  assumpsit,  and  the  Statute 
the  piaintifis'      of  Limitations.     At  the  trial  before  Gurney,  B.,  at  the 

attorney  was  .  ^'        ' 

held  not  to  be  last  Oxford  Assiasos,  it  appeared  that  the  defendant  being 
acknowkdg-  indebted  to  the  plaintiffs,  who  were  bankers  at  Oxford* 
mentof  adebt    }„  ^  balance  of479/.,  (which  had  been  due  above  six 

to  Uke  the  ^ 

case  out  of  the  years,)  the  plaintiffs'  attorney,  in  May,  1837,  applied  to 
utioni:^  "* '  hitu  on  their  behalf,  by  letter,  requesting  him  to  remit  the 
cd^Tof  your'*"  balance  due  to  them,  or  if  not  convenient,  to  inform  him 
letter,  (end  in*    what  arrangements  he  had   to  propose  for  the  settlement 

deed  for  lome 

time  prcviooi-  of  his  accouot.  No  answer  being  given  to  this  applica- 
iJdmMrdiny"  cation,  the  plaintiff's  attorney,  on  the  13th  of  June,  again 

ezpecution  of 

being  enabled  to  give  a  satisfactory  reply  to  your  application  respecting  the  demand  of  Messrs.  M. 

against  me.     I  propose  being  in  Oxford  to-morrow,  when  I  will  call  upon  you  on  the  matter." 

The  constraction  of  a  doubtful  document,  given  in  evidence  to  defeat  the  Statute  of  Limiutioni, 
is  for  the  Court,  and  not  for  the  Jury.  If  it  be  Yzplained  by  extrinsic  foots,  they  are  for  the  coa<« 
alderatkmof  thejury. 
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wrote  to  the  defendant^  requesting  to  know  in  what  way^  Bjtdk.  rf  Pi§as, 
or  at  what  time^  he  proposed  to  pay  the  balance^  or  what 
security  he  could  give  for  it     On  the  28th  of  July,  he 
received  from  the  defendant  the  following  letter: — 

"28th  July,  1887. 
"  Sir, 

"  Since  the  receipt  of  your  letter,  (and  indeed 
for  some  time  previously,)  I  have  been  in  almost  daily  ex- 
pectation of  being  enabled  to  give  a  satisfactory  reply  to 
your  first  application  respecting  the  demand  of  Messrs. 
Morrell  against  me.  I  propose  being  in  Oxford  to  morrow 
morning,  when  I  will  call  upon  you  on  the  matter.** 

"  I  am.  Sir,  &c. 

"  W.  C.  Frith.- 

It  was  contended  for  the  plaintiffs,  that  this  letter  was 
a  sufficient  acknowledgment  in  writing  to  take  the  case 
out  of  the  Statute  of  Limitations.  The  learned  Judge 
was  however  of  opinion  that  it  was  not  sufficient ;  and 
although  requested  by  the  plaintiffs*  counsel  to  leave  that 
question  to  the  jury,  he  declined  to  do  so,  and  directed  a 
nonsuit. 

Ludlow,  Serjt.,  now  moved  for  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside,  and  a  new  trial  had. — 
The  letter  was  a  sufficient  acknowledgment  within  the 
9  Geo.  4,  c.  14;  or  at  all  events,  the  effect  of  it  ought  to 
have  been  left  to  the  jury  for  their  decision:  lAoydv. 
Maund  (a).  Bird  v.  Gammon  {b).  [Parke,  B. — I  have 
always  doubted  the  correctness  of  the  doctrine  laid  down 
in  Lloyd  v.  Maund.']  That  case  has  never  been  overruled : 
and  in  Bird  v.  Oammon,  Tindal,  C.  J.,  expressly  recog- 
nises its  authority.  He  says,  **  The  first  objection  is,  that 
it  was  left  to  the  jury  to  say  what  was  the  effect  of  the 

(a)  2  T.  R.  760.  (6)  3  Bing.  N.  G.  883. 
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EMh.  of  Pleat,  letter.  But  by  a  chain  of  cases,  from  Uoyd  r.  Maund  to- 
Frost  V.  Bengough  (a),  and  others,  it  appears  that  such 
has  been  the  constant  course."  [Lord  Ahinger,  C.  B. — 
In  order  to  support  your  case,  you  ought  to  cite  some 
authority  in  which  it  was  held  that  a  document,  which  the 
Court  thought  did  not  raise  any  acknowledgment,  ought 
to  have  been  left  to  the  jury.  In  Bird  v.  Gammon,  the 
Judge  also  had  stated  his  opinion  that  the  letter  was  a 
suflScient  acknowledgment,  and  in  that  opinion  the  Court 
concurred.]  It  may  be  admitted,  that  in  order  to  found 
the  argument,  the  document  must  appear  to  be  one  from 
which  an  acknowledgment  or  promise  to  pay  might  fairly 
be  inferred  by  the  jury.  But  it  is  not  necessary  that  it 
should  in  terms  specify  the  amount  or  nature  of  the  debt; 
that  may  be  supplied  by  extrinsic  evidence :  Lechmere  v. 
Fletcher  {b).  The  letter  must  therefore  be  looked  at  sub- 
ject to  the  collateral  circumstances  by  which  the  existence 
and  identity  of  the  debt  were  established*  It  appears  to 
have  been  written  with  a  prospective  intention  of  giving 
satisfaeiion,  as  to  a  debt  of  which  the  writer  admits  the 
justice.  That  could  only  be  paying  or  giving  security  for 
the  payment  of  it.  If  the  jury,  on  this  letter  being  left  to 
them,  had  found  for  the  plaintiffs,  would  the  Court  have 
said  they  had  done  wrong  t 

Lord  Abinosr,  C.  B* — I  think  there  is  no  ground  for 
a  role.  This  letter  contains  nothing  that  can  be  construed 
into  an  acknowledgment  of  the  debt;  the  utmost  that  can 
be  made  of  it  is,  that  it  is  evasively  worded,  so  as  to  avoid 
any  direct  acknowledgment.  Then  the  next  question  is, 
whether  it  ought  to  have  been  left  to  the  jury.  One  case 
in  whkh  the  effect  of  a  written  document  must  be  left  to 
a  jury,  is,  where  it  requires  parol  evidence  to  explain  it^ 
as  in  the  ordinary  case  of  mercantile  contracts,  in  which 

(a)  1  Biag.  266;  8  Moore,  180.  (ft)  1  C.  &  M.  623. 


EASTER  TERM,  1  VICT.  405 

peculiar  terms  and  abbreyiations  are  employed.    So  also,  &«^  </  PieoB, 
ivhere  a  series  of  letters  form  part  of  the  eyidence  in  the  ^ 

cause,  they  must  be  left,  with  the  rest  of  it,  to  the  jury.  Mousu 
But  where  the  question  arises  on  the  construction  of  one  Feith. 
document  only,  without  reference  to  any  extrinsic  evi- 
dence to  explain  it,  it  is  the  safest  course  to  adhere  to 
the  rule,  that  the  construction  of  written  documents  is  a 
question  of  law  for  the  Court.  The  intention  qfthe  par^ 
ties  is  a  question  for  the  jury,  and^  in  some  cases,  in  cases 
of  libel  for  instance,  the  meaning  of  the  document  is  part 
of  that  intention,  and  therefore  must  be  submitted  to 
the  jury.  But  where  a  legal  right  is  to  be  determined 
from  the  construction  of  a  written  document  which  either 
is  unambiguous,  or  of  which  the  ambiguity  arises  only 
from  the  words  themselves,  that  is  a  question  to  be 
decided  by  the  judge.  The  decision  in  Lloyd  y.  Maund 
amounted  to  no  more  than  this,  that  the  judge  was  wrong 
in  the  interpretation  he  put  upon  the  letter  given  in  evidence, 
and  therefore  he  should  have  left  it  to  the  jury.  But  the 
construction  of  written  instruments  is  in  the  first  place  for 
the  judge. 

Parke,  B. — ^I  am  of  the  same  opinion.  I  think  this  * 
letter  contains  no  acknowledgment  of  a  debt  simpliciter> 
and  no  promise  to  pay.  According  to  the  recent  cases, 
the  document,  in  order  to  take  the  case  out  of  the 
statute,  must  either  contain  a  promise  to  pay  the  debt  on 
request,  or  an  acknowledgment  from  which  such  promise 
is  to  be  inferred.  Now,  the  utmost  that  can  be  made  of 
this  letter  is,  that  it  acknowledges  the  existence  of  the 
debt  mentioned  in  the  previous  letters;  but  that  the  de- 
fendant does  not  mean  to  express  any  promise  to  pay,  but 
reserves  it  for  future  consideration.  There  is  certainly  no 
denial  of  the  debt,  but  it  amounts  to  this  only — *'  though 
I  do  not  deny  it,  I  do  not  promise  to  pay  it ;  whether  I  will 
promise,  and  what  species  of  payment  I  wiU  make,  I  re~ 
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^^\^^'^*  Bcrve  for  further  consideration."  There  is  no  acknow- 
ledgment simpliciter,  but  only  coupled  with  this  declara- 
tion of  his  intentions.  But  my  brother  Ludlow  says^  the 
letter  ought  to  have  been  left  to  the  jury^  on  the  authority  of 
Uoyd  V.  Mound.  I  have  always  acted  on  that  authority 
in  the  case  of  an  obscure  and  doubtful  document^  but  I 
have  always  disapproved  it.  The  course  I  have  taken  is, 
to  express  my  own  opinion,  and  then  to  take  that  of  the 
jury,  in  order  that,  if  they  differed  with  me,  the  opinion  of 
the  Court  might  be  fairly  taken  on  the  question  whether  the 
document  should  be  left  to  the  jury.  But  if  I  am  called 
on  to  give  an  opinion,  I  think  the  case  o{  Lhtfdr.  Maund 
is  not  law.  The  construction  of  a  doubtful  instrument 
itself  is  not  for  the  jury,  although  the  facts  by  which  it 
may  be  explained  are.  It  is  not,  however,  necessary  to 
decide  that  point,  because  my  brother  Ludlow  does  not 
ask  for  a  new  trial,  unless  we  think  this  letter  such  as 
that  the  jury  might  fairly  have  inferred  from  it  an  ac- 
knowledgment of  the  debt ;  and  lam  of  opinion  that  it  is 
not* 

BoLLAMD,  B. — I  am  of  the  same  opinion.  I  think  this 
letter  contains  no  acknowledgment  of  the  debt,  either  in 
law  oi:  in  fact* 

Alderson,  B. — ^I  agree  in  the  opinion  which  has  been 
expressed  by  my  Lord  and  my  brother  Parke,  as  to  the 
authority  of  the  case  of  Lloyd  v.  Maund.  Where  it  is  a 
letter  only,  and  there  is  no  evidence  beyond  the  written 
instrument  itself,  the  construction  of  it  is  for  the  Court 
only,  and  not  for  the  jury.  The  case  of  mercantile  docu- 
ments is  altogether  different.  There  the  meaning  of  the 
words  themselves  is  in  question,  being  words  that  are  used 
in  a  particular  and  technical  sense:  it  is  as  if  the  docu- 
ment were  in  a  foreign  language,  and  the  truth  or  pro- 
priety of  the  translation  were  in  question. 

Rule  refused. 
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Exeh,  of  PleaSf 
1838. 

William  Mileham  v»  Eicke.  ^'      v— ^ 

Assumpsit  for  money  had  and  received.     Pleai  non  The  plaintiff 
assumpsit.    At  the  trial  before  Gumeff,  B.|  at  the  Mid-  audy  ponealed 
dlesex  Sittings  after  Hilary  Term,  the  following  appeared  ^rty" toVhiTh 
to  be  the  facts  of  the  case.     The  plaintiff  having  married  *^«  wasenaued 

'^  °  by  the  lettle- 

a  lady  possessed  of  some  property  in  the  funds,  they  em-  mcnt  on  her 
ployed  the  defendant,  an  attorney,  to  dispose  of  it;  and  Tfonnm^hus- 
the  following  letter,  which  was  sent  to  the  defendant  by  ^^^'  ^a^v. 
the  plaintiff  and  his  wife  as  his  authority,  was  put  in  on  defendant  to 
the  part  of  the  plaintiff: —  andout  of  the 

"29th  March,  1887.      r^'tgT 
"  We  do  hereby  request  and  authorise  you  to  sell  the  "no^gage  of 
life  interest  of  the  undersigned  Anna  Maria  Mileham  (late  hiuband,  and 
Finlayson,  widow,  formerly  Pennock,  spinster)  in  and  to  MtUement  of 

the  sum  of /.  three^and  a  half  per  cent,  consols,  stand-  {Jfe'^i^Jobe*** 

ing  in  the  name  of  trustees  named  in  the  deed  of  set*  tecured  for  the 
tlement  made  on  the  marriage  of  the  said  Anni^  Marin  with  remaioder 
with  Lister  Finlayson,  at  not  less  than  450/.,  and  out  of  fo/ijfe^J'he'^ 
the  proceeds  do  authorize  you  to  pay  off  to  Mr.  C.  Bran-  •«/▼>▼•<!  her, 

•  i*  -i^rs,  .f         .  At  #.       With  reversion 

dram  the  sum  of  169/.,  as  a  consideration  of  the  transfer  to  her  children: 
or  assignment  of  the  mortgage  to  him  from  the  aaid  L«  ^^  t^rother 
Finlayson,  the  same  transfer  to  be  made  to  the  under*  J.u7te«-!l?^ 
signed  William  Mileham.    And  you  are  also  requested  to  ^^^*  ^^at 
prepare  a  settlement  of  the  proceeds  and  income  arising  defendant  had 
from  the  London  New  Price  Current,  upon  the  same  ^^p^aintiff 
terms  as  contained  in  the  draft  or  intended  will  of  the  ccf'****"™* 

out  of  the 

said  L.  Finlayson,  and  also  of  the  said  reversionary  life  proceeds  of  the 
interest  of  the  said  A.  M.  Mileham  and  of  the  said  Wil-  ^y'nelit  of 
liam  Mileham,  under  the  settlement  made  on  the  marriage  JJ*  "^nSff*^* 
of  his  father  and  mother,  the  interest  of  the  same  mo-  could  not  sue 

Kim  for  the 

nies,  when  received,  to  be  for  the  wife  for  life,  remainder  residue,  as 
to  the  said  W.  MUeham  for  his  life,  (if  survivor),  and  I^w^^S* 
reversion  to  all  the  children  of  the  said  A.  M.  Mileham.  ^>*^ 
You  will  also  insert  a  covenant  that  W«  Mileham  shall 
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^*l^^^"'  insure  his  life  in  2,000/.  in  one  or  more  policies^  the  same 
to  be  assigned  in  trust  for  the  benefit  of  Mrs.  M.^  or  as 
she  shall  direct  by  her  will* 

''  The  trustees  to  be  yourself,  Thomas  Smethurst,  and 
Henry  Harrison. 

"  W.  MlLEHAM, 

"  Mr.  Eicke."  "  Anna  Maria  Mileham.'* 

The  property  was  accordingly  sold  by  the  defendant 
for  4f50L,  and  the  169/.  paid  over  to  Brandram,  the 
mortgagee^  The  defendant  had  also  paid  seyeral  sums 
out  of  the  proceeds  to  the  plaintiff,  and  this  action  was 
brought  to  recover  a  balance  of  159/.  still  remaining  in  his 
hands.  For  the  defendant,  it  was  contended,  that  the 
terms  of  the  above  letter  were  such  as  to  shew  that  the 
plaintiff  had  no  right  personally  to  receive  the  proceeds 
of  the  sale,  and  therefore  could  not  maintain  this  action; 
and  the  learned  Judge,  being  of  that  opinion,  directed  a 
nonsuit. 

Petersdofff  now  moved  for  a  new  trial. — The  nonsuit 
proceeded  on  the  ground,  that,  under  the  directions  con« 
tainied  in  the  letter,  the  proceeds  became  trust-money  to 
be  held  for  the  wife's  benefit.  But  there  are  no  words 
to  shew  the  creation  of  a  present  trust  in  the  wife ;  the 
letter  amounts  only  to  instructions  for  a  settlement ;  and, 
though  the  wife  joins,  the  property,  when  converted  into 
money,  became  by  force  of  law  the  husband's.  And  the 
parties  appear  to  put  that  construction  on  the  instrument, 
the  defendant  having  already  paid  over  some  sums  to  the 
plaintiff  out  of  the  proceeds. 

Parke,  B. — The  nonsuit  is  quite  right  Upon  the  sale« 
the  property,  though  converted  into  a  different  characteri 
continued  to  be  the  property  of  the  wife.  It  was  her 
property  originally ;  and  though  the  parties  may  have  been 
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guilty  of  a  breach  of  trust,  a  court  of  equity  would  treat  ****|^^'*^ 
the  defendant  as  a  trustee.  n      y  '  ^ 

MlLBHAK 

Alderson,  B.— It  was  trust  property  originally,  and  Eioks. 
the  defendant  becomes  a  trustee  when  the  property  is  con* 
verted  into  money.  He  receives  it  upon  a  bargain  that 
he  should  hold  it  on  certain  terms.  It  is,  in  fact,  but  trust 
property  in  the  course  of  conversion  into  another  trust. 
You  seek  to  intercept  it  in  its  progress  to  the  second  trust. 
The  answer  to  the  action  is,  that  it  never  was  your 
money. 

Rule  refused. 


Shackel  v.  Ranger. 
JrXil  77*  moved  for  a  rule  to  shew  cause  why  the  notice  ?^*J^«°^    . 

H   T   4  Will  4 

of  trial  and  subsequent  proceedings  in  this  cause  should  requiring  that 

not  be  set  aside  for  irregularity.     It  was  an  action  on  a  iny^^di'be' 

promissory  note,  the  venue  being  laid  in  Gloucestershire.  SS'^^jTAhe  ^* 

The  plaintiff  took  issue  on  a  special  plea,  concluding  lus  »oQth  and  year 

...  ,  ,    .  ,      «   ,  ,.  when  pleaded, 

replication  to  toe  country ;  and  instead  of  demanding  a  does  not  apply 
rejoinder,  or  waiting  four  days,  he  delivered  the  issue,  a^dedTy  one 
having  added  the  similiter,  but  without  any  date  to  it.  pu-tyforthe 
The  issue  was  delivered  in  this  form,  and  notice  of  trial 
given,  on  the  19th  March,  the  commission-day  at  Glou- 
cester being  the  Slst.    The  defendant  was  not  under 
terms  to  rejoin  gratjs  or  take  short  notice  of  trial.    The 
defendant's  attorney  returned  the  issue  as  irregular,  and 
the  defendant  not  appearing  at  the  trial,  a  verdict  passed 
for  the  plaintiff!    Plaii  contended  that  the  similiter  must 
be  considered  as  a  pleadings  and  therefore  came  within  the 
rule  of  H.  T.  4  Will.  4,  requiring  that  "  every  pleading,'' 
as  well  as  the  declaration,  shall  be  entitled  of  the  day 
of  the  month  and  year  when  pleaded.    If  the  defendant 
had  had  the  benefit  of  the  four  days,  the  plaintiff*  would 
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Exeh.  of  Pleat,  not  have  been  in  time  to  eive  notice  of  trial  for  these 

1838 

assizes.    In  Worlhington  v.  Wigley  (a),  the  omission  to 

transcribe  into  the  issue  delivered  the  dates  of  the  plead- 
ings, was  held  to  constitute  a  variance  of  which  the  defen- 
dant might  avail  himself  after  trial. 

Lord  Abinger,  C.  B. — I  think  there  is  no  reason  for 
giving  the  date  in  the  case  of  a  similiter.  The  object  of 
giving  the  date  is»  that  the  other  party  may  know  when  the 
pleading  was  delivered;  but  where  the  party  files  the 
pleading  of  the  opposite  party  himself,  he  must  know  the 
date  of  it. 

ParkEi  B. — There  is  no  doubt  that  where  the  plaintiff 
adds  the  similiter,  he  may  give  notice  of  trial  forthwith ; 
then  the  defendant,  unless  he  be  under  terms,  might 
strike  out  the  similiter  and  demur.  Here  all  the  defend- 
ant did  was  to  return  the  issue.  If  there  be  no  authority 
on  this  point,  and  we  are  to  decide  it  for  the  first  time,  it  is 
much  more  reasonable  to  say  that  the  rule  applies  only  to 
the  case  where  the  party  delivers  his  own  pleading, 
especially  as  the  new  rule  is  only  a  substitution  for  the  old 
practice,  which  required  the  date  of  the  term  only,  and 
formerly,  when  the  similiter  was  added,  no  date  of  the 
term  was  required  to  it* 

Alderson,  B. — It  is  very  reasonable  to  confine  the  rule 
to  the  case  where  the  party  pleading  is  the  party  who 
delivers  the  pleading. 

Rule  refused. 

(9)  3  Scott,  655;  5  DowL  P.  C.  209. 
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Exch.  of  Pleat, 
1838. 


Coster  v»  Wilson,  Bart.,  and  Another. 


X  RESPASS  for  assault  and  false  imprisonment.     Plea,  Justices  of  the 
not  guilty.     At  the  trial  before  Tindal,  C.  J.,  at  the  last  jurisdiction, 
assizes  for  the  county  of  Kent,  the  following  appeared  to  JJ  Qg^^^J 
be  the  facts : — The  plaintiff  inhabited  a  house  in  Short's  f- 1^  ■•  *.  ^ 

*  inquire  into 

Alley,  Woolwich,  which  he  had  taken  from  aMr.  Curran,  and  adjudicate 
at  a  yearly  rent  of  10/.     Curran  having  died,  the  property  mation  for7he 
in  the  premises  was  contested  by  two  different  parties.  jJnfreJ^^f'*' 
The  plaintiff  attorned  and  paid  rent  to  one  of  them,  and  of  goods  by  a 

tenant,  although 

being  afterwards  distrained  upon  by  the  other,  (who  it  appears  that 
claimed  as  the  widow  and  executrix  of  Curran,)  he  lefk  {hepremul^is 
the  house,  and  removed  away  all  his  furniture.     Mrs.  Cut'-  J«P"5fd»  ■«* 

'  ^  ^  ,     that  the  tenant 

ran  thereupon  applied  to  the  defendants,  who  are  magis-  has  paid  the 

trates  for  the  county  of  Kent,  under  the  11  Geo.  S,  c.  19,  the  claimants, 

s.  4,  for  an  order  on  the  plaintiff  to  pay  double  the  value  comn^tmra^"^ 

of  the  goods,  as  having  been  fraudulently  removed    to  ""der  the 

avoid  payment  of  the  rent.     The  defendants  accordingly  c  19,  s.  4,'  did 

issued   a    summons   upon   the   plaintiff,    who    appeared  Ihere  had'been 

before   them,   and    evidence    having   been   heard,   they  » «>|nplaint  in 

/  ®  f    writing  to  the 

adjudged  him  to  pay,  as  the  double  value  of  the  goods,  jusUces,  or  that 
the  sum  of  10/.  lis.  8d.;  and  the  plaintiff  having,  after  of  witnesses  wm 
notice,  refused  to  pay,  and  no  distress  being  found  ^^^eVrred 'to*""' 
on  the  premises,  he  was  committed  by  them  to  Maid-  the  order  of  the 

,         ,        ,  ,  -  -        .  ,  .1  justices  (for 

Stone  gaol  to  hard  labour  for  six  months,  or  until  payment  payment  of 
of  the  money.  The  order  of  the  justices  was  in  the  fol-  yaiue*of  the 
lowing  terms: — "Kent  (to  wit):  Beit  remembered,  that  on  goods  removed), 

®  ^  '  'in  which  those 

the  21st  day  of  March,  1837,  at  Woolwich,  in  the  county  matters  were 
of  Kent,  Mary  Curran,  of,  &c.,  came  before  us,  &c.,  two  sufficient,  and' 
of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  *^erenot!i?b^^^ 
county,  residing  near  the  place  whence  the  goods  and  in  trespass, 
chattels  hereinafter  mentioned  were  removed,  (we  or  either 
of  us  not  being  interested  in  the  messuage  and  premises 
whence  the  goods  and  chattels  were  removed  as  herein- 
after mentioned,)  and  informed  us  in  writing,  that  on  the 

VOL.  Iff.  E   E  M.  w. 
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^ch,  rfPietu,  19th  day  of  April  then  instant,  Thomas  Costefi  late  of  the 
parish  of  Woolwich  aforesaid,  labourer,  unlawfully  did 
fraudulently  convey  away  and  carry  off  from  a  certain 
messuage  and  premises,  situate  in  Short's  Alley,  in  the 
parish  of  Woolwich  aforesaid,  in  the  said  county,  whereof 
the  said  Thomas  Coster  had  been  for  some  time  previous, 
and  was  then  and  there,  the  tenant  by  the  month,  under 
and  from  her  the  said  Mary  Curran,  upon  the  holding  of 
which  said  messuage  and  premises  a  certain  rent  (that  is 
to  say)  the  sqm  of  51.  5s.  lOcL  of  lawful  British  money  was 
then  and  there  reserved,  due,  and  payable  from  the  said 
Thomas  Coster  to  the  said  Mary  Curran,  certain  goods 
and  chattels  of  him  the  said  Thomas  Coster,  to  prevent 
the  said  Mary  Curran  from  distraining  the  same  for  the 
said  sum  of  money,  being  such  arrears  of  rent  so  reserved, 
due,  and  payable  as  aforesaid,  the  value  of  such  goods 
and  chattels  so  as  aforesaid,  conveyed  and  carried  off  not 
exceeding  the  value  of  fifty  pounds  of  lawful  money  of 
Great  Britain,  contrary  to  tlie  form  of  the  statute  in  such 
case  made  and  provided ;  whereupon  the  said  Thomas 
Coster,  after  being  duly  summoned  to  answer  the  said 
charge  in  the  information,  appeared  on  this  12th  day  of 
May,  in  the  year  of  our  Lord  1837,  at  Woolwich  aforesaid, 
before  us  the  said  justices,  and  having  heard  the  charge 
contained  in  the  said  information,  declared  that  he  was  not 
guilty  of  the  said  offence ;  whereupon  we,  the  said  justices, 
did  proceed  to  examine  into  the  truth  of  the  charge  con- 
tained in  the  said  information,  and  did  examine  several 
credible  witnesses,  being  all  proper  witnesses,  upon  oath, 
as  to  the  truth  of  such  charge :  and  it  manifestly  appear- 
ing to  us  that  the  said  Thomas  Coster  is  guilty  of  the  said 
offence  charged  upon  him  in  the  said  information,  we  do 
hereby  determine,  declare,  and  adjudge,  that  the  said 
Thomas  Coster  is  guilty  of  the  said  offence  with  which 
he  is  so  charged  ;  and  by  this  our  order,  under  our  hands 
and  seals,  do  declare  and  adjudge  the  said  Thomas  Coster 
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forthwith  to  pay  to  the  said  Mary  Curran,  the  landlord  of  Exeh.  ^Uat, 
the  said  messuage  and  premisesi  the  sum  of  10/.  ll«.  8</. 
of  lawful  money  of  Great  Britabi  (which  we  have  in- 
quired into  and  ascertained  to  be  double  the  value  of  the 
said  goods  and  chattels  in  the  said  information  mentionedi) 
according  to  the  form  of  the  statute  in  that  case  made  and 
provided.  Given  under  our  hands  and  seals  this  li^th  day 
of  May^  in  the  year  of  our  Lord  one  thousand  eight  hun* 
dred  and  thirty-seven. 

"  T.  M.  Wilson  (L.  S.) 

"  J.Webb.  (L.S.") 

The  warrant  of  commitment  was  in  the  form  given  in 
Burn's  Justice  (title  Distress^  G.)^  referring  to  the  order, 
but  not  stating  on  the  face  of  it  that  there  was  any  com- 
plaint in  writing,  or  that  the  witnesses  were  examined  on 
oath ;  and  after  the  plaintiff's  commitment,  he  had  been 
brought  up  by  habeas  corpus  before  Paiieson,  J.,  at 
chambers,  and  discharged  from  custody,  on  the  ground 
that  the  warrant  was  defective  in  these  respects.  It  was 
now  contended  for  the  plaintiff,  first,  that  the  defendants 
had  no  jurisdiction  in  the  case  under  the  11  Geo.  S,  c.  19, 
8.  4,  it  being  a  question  of  disputed  title  to  the  premises ; 
and,  secondly,  that  the  commitment,  by  reason  of  the 
defects  above  stated,  was  not  sufficient  to  authorize  the 
imprisonment  of  the  plaintiff.  The  learned  judge,  however, 
was  of  opinion  that  the  defendants  had  jurisdiction ;  and 
as  to  the  latter  objection,  that  the  order  was  valid,  and 
that  the  commitment  was  sufficient,  inasmuch  as  it  referred 
to  the  order,  which  was  thereby  embodied  in  it:  and,  under 
his  direction^  a  verdict  was  found  for  the  defendants. 

Plati  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. First,  the  justices  had  no  jurisdiction  in  this 
base.  They  could  not  try  conflicting  titles ;  it  is  only  when 
there  is  no  doubt  who  is  the  landlord  in  fact,  that  they 
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Sxeh.  of  PUat,  have  authority  to  adjudicate  under  the  statute.     Seconilly, 
«-  the  warrant  of  commitment  was  essentially  bad,  for  want  of 

Coster  any  Statement  of  the  facts  which  were  necessary,  by  the 
Wilson,  express  words  of  the  statute,  to  give  the  justices  jurisdic^ 
tion,  viz.,  that  there  was  a  complaint  in  writing,  and  that 
the  witnesses  we»e  examined  on  oath.  The  order  itself  is 
also  defective,  inasmuch  as  it  does  not  state  in  what  manner 
the  value  of  the  goods,  (which  must  be  under  50/.),  was 
inquired  into  and  ascertained.  The  justices  are  bound)  by 
the  terms  of  the  statute,  to  inquire  into  the  value  "  in 
like  manner  "  as  they  examine  into  the  fact  of  the  fraudu- 
lent removal — that  is,  upon  oath  ;  but  it  is  consistent  with 
the  order  that  they  did  not  do  so ;  and  unless  that  be  done, 
the  justices  might  give  themselves  jurisdiction  whatever 
were  the  value.  [Lord  AUnger,  C.  B. — ^The  order  states 
the  fact  of  the  value  not  exceeding  50/.,  as  part  of  the 
charge ;  it  then  states  that  they  examined  all  proper  wit- 
nesses on  oath  as  to  the  truth  of  the  charge,  of  which  the 
value  of  the  goods  being  under  20/.  is  part.]  It  is  rather 
matter  defining  the  jurisdiction,  than  part  of  the  charge. 
[Parkef  B. — ^They  find  that  the  plaintiff  is  guilty  of  re- 
moving goods  of  a  value  not  exceeding  50/.,  to  defraud 
bis  landlord.].  The  inquiry  into  the  value  is  a  distinct 
matter  from  the  investigation  into  the  facts  of  the  re^ 
moval. 

Per  Curiam. — It  is  a  matter  for  the  determination  of 
the  justices  whether  the  removal  was  bona  fide  or  fraudu- 
lent. It  is  essential  to  give  them  jurisdiction,  that  the 
value  of  the  goods  should  not  exceed  SO/.,  that  there 
should  be  a  complaint  in  writing,  and  that  the  examination 
should  be  upon  oath  ;  ail  the  rest  is  for  their  judgment : 
they  may  come  to  a  wrong  conclusion,  but  it  is  matter  for 
their  judgment.  As  to  the  other  objection,  the  order  is 
perfectly  good,  and  the  commitment  refers  to  the  order, 
and  therefore  incorporates  it. 

Rule  refused. 
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Bxeh,  of  Plea$t 
1838. 


JSaLL  had  obtained  a  rule  to  shew  cause  why  the  de-  ^ft«»^ »  V?**  >» 

"  Trinity  Va- 

fendant  should  not  be  discharged  out  of  custody,  on  the  cation,  the  de- 
ground  that  he  had  not  been  charged  in  execution  in  due  rendered  in' 
time.     The  cause  was  tried  at  the  sittings  after  Trinity  hl^'^J^^f,*'^ 
Term,  1837.     In  the  following  Michaelmas  vacatioui  the  Michaelmas 
defendant  rendered  in  discharge  of  his  bail,  and  he  was  Held,  that  the 
charged  in  execution  at  the  commencement  of  the  present  Jeiadon^back* 

term.  *®  *•  preceding 

Michaelmaa 
Tenn;  and 

Peacock  shewed  cause. — The  question  in  this  case  turns  the'rute'of  ^ 
upon  the  construction  to  be  put  on  the  rule  of  H.  T.  2  xrin?26  &  27 
Will.  4,  s.  85,  which  requires  that  "  the  plaintiff  shall  G.  2,  the  de- 

.,/,,.,  .  .  fendant  must 

proceed  to  trial  or  final  judgment  agatnst  a  prisoner,  be  charged  in 
within  three  terms  inclusive  after  declaration,  and  shall  HUary^erm. 
cause  the  defendant  to  be  charged  in  execution  within  two 
terms  inclusive  after  such  trial  or  judgment,  of  which  the 
term  in  or  after  which  the  trial  was  had  shall  be  reckoned 
one."  The  defendant  accordingly  contends  here,  that 
Trinity  Term,  1837,  counts  as  one  of  the  two  terms,  and 
therefore  that  he  ought  to  have  been  charged  in  execution 
in  Michaelmas  Term.  But  that  is  not  so,  as  the  defend- 
ant was  not  in  custody  at  the  time  of  the  trial.  The  rule 
applies  only  from  the  time  when  the  plaintiff  is  proceeded 
against  ae  a  prisoner. 

But,  at  all  events,  this  rule  cannot  be  made  absolute, 
inasmuch  as  it  is  not  stated  that  the  plaintiff  had  notice 
of  the  defendant's  intention  to  surrender,  and  therefore  it 
was  not  possible  for  him  to  comply  with  the  terms  of  the 
rule,  supposing  the  construction  of  it  to  be  that  which  the 
defendant  contends  for. 

Ballf  contra. — The  plaintiff's  affidavit  states  that  the 
defendant,  on  the  day  therein  mentioned,  rendered  in  dis^ 
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Exeh.  of  Pieatt  charge  of  his  bailj  which  implies  that  the  plaintiff*  had 
received  notice  of  the  surrender. 


Parke^  B, — The  first  point  does  not  depend  solely  on 
the  rule  of  H.  T.  2  Will.  4,  but  also  on  a  rule  of  this 
Court,  Trin.  T.  26  &  27  Geo.  2,  which  directs,  that  "  in  case 
of  a  surrender  in  discharge  of  bail  after  final  judgment 
obtained,  unless  the  plaintiff*  shall  proceed  to  cause  the 
defendant  to  be  charged  in  execution  upon  the  said  judg- 
ment within  two  terms  next  after  such  surrender,  and  due 
notice  thereof,  (of  which  two  terms  the  term  wherein  the 
surrender  was  made  shall  be  taken  to  be  one,)  the  prisoner 
shall  be  discharged  out  of  custody  by  supersedeas,  unless 
good  cause  be  shewn  to  the  contrary."  The  question  then 
is,  whether  a  surrender  in  vacation  has  or  has  not,  for  this 
purpose,  a  reference  to  the  preceding  term  :  and  the  case 
of  Borer  v.  Baker  (a)  decides  that  it  has.  The  defend- 
ant ought,  therefore,  to  have  been  charged  in  execution  in 
Hilary  Term.  As  to  the  other  point,  I  think  the  state- 
ment which  has  been  referred  to  in  the  plaintiff*'s  affidavit, 
sufficiently  shews  that  he  had  notice  of  the  render. 


The  rest  of  the  Court  concurred. 


(a)  2  Dowl.  P.  a  608. 


Rule  absolute. 


A  married 
woman  will  be 
discharged  from 
arrest  on  enter- 
ing a  common 
appearance, 
unless  the 
plaintiff  swears 
that  when  he 
gave  her  credit, 
she  represented 
herself  to  be  a 
feme  sole. 


HOLUNGDALE  V.  LloYD. 

HEATON  obtained  a  rule  to  shew  cause  why  the 
bail-bond  given  by  the  defendant  in  this  cause  should  not 
be  set  aside  on  entering  a  common  appearance,  upon 
affidavits  stating  that  the  defendant  was  arrested  on  the 
11th  of  April,  for  the  amount  of  a  bill  of  exchange  for 
20/.,  dated  1st  May,  1837^  drawn  by  the  plaintiff*  on  and 
and  accepted  by  the  defendant ;  and  that  the  defendant^ 
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at  the  time  she  gave  the  bill,  informed  the  plaintiff  that  Etch,  of  puob^ 
she  was  a  married  woman,  living  with  her  husband :  and  ^  V  ^ 

setting  forth  a  copy  of  the  certificate  of  her  marriage.  Hollinodalb 

Llotd. 
Cleasby  shewed  cause  on  an  affidavit  of  the  plaintiff, 
which  stated  that  the  defendant,  at  various  times  in  the 
years  1836  and  1837,  obtained  goods  and  money  of  him 
to  the  amount  of  30/.,  for  which  she  ultimately  gave  the 
bill  of  exchange  on  which  the  action  was  brought;  that 
she  did  not,  when  she  obtained  the  goods  and  money,  or 
gave  the  bill,  or  at  any  other  time  until  after  her  arrest, 
inform  the  deponent  that  she  was  a  married  woman,  living 
with  her  husband,  or  that  she  had  any  husband  ;  but,  on 
the  contrary,  stated  that  a  Mr.  Hazard  was  her  guardian, 
and  that  she  possessed  houses  and  other  property  at 
Gravesend;  that  on  the  25th  of  April,  1837,  she  gave 
the  deponent  an  order  on  one  of  Aer  tenants  at  Gravesend, 
in  her  handwriting,  to  pay  him  \L  on  her  account,  but 
which  the  tenant  declined  to  pay,  in  consequence  of  the 
defendant's  having  given  previous  orders,  which  had 
anticipated  the  amount  of  rent  due  to  her;  that  the 
defendant,  while  living  at  Gravesend  and  in  the  neigh- 
bourhood, for  nearly  twelve  months,  was  not  living  with 
any  husband,  or  any  person  passing  as  such,  or  known  to 
the  deponent  as  a  married  woman,  or  as  being  visited  or 
protected  as  such. 

Cleasby  contended  that  the  defendant  was  not  entitled 
to  be  discharged  on  motion,  inasmuch  as  the  plaintiff  was 
not  informed  by  her,  when  lie  gave  her  credit,  that  she 
was  a  married  woman ;  and  cited  Slater  v.  MiUs  (a). 

Parke,  B. — It  is  the  uniform  rule  that  the  Court  dis«- 
charges  a  married  woman  on  filing  a  common  appearance, 

(a)  7  Bing.  606 ;  5  Moo.  &  P.  603;  1  Dowl.  P.  a  230. 
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Exch,  of  Piiot,  unless  the  plaintiff  swears,  that  at  the  time  of  entering 
into  the  contract^  she  represented  herself  to  be  a  feme 


HOLLINGDALE.    SOle. 
P. 

Lloyd. 


The  other  Barons  concurring, 

Bule  absolute,  without  costs. 


Where  a  party 
lays  a  complaint 
before  a  magis- 
trate on  a  Bub- 
ject-matter 
'over  which  he 
has  a  general 
jurisdiction,  and 
she  magistrate 
tyrants  a  war- 
irant,  upon 
which  the  party 
■charged  is  ar- 
xested,  the 
party  laying 
the  complaint 
h  not  liable 
as  a  trespasser, 
although  the 
particular  case 
be  one  in  which 
the  magistrate 
had  no  authority 
to  act 

The  com- 
plainant having 
accompanied 
the  cdnstable 
charged  with 
the  execution 
of  the  warrant, 
and  pointed 
out  to  him  the 
person  to  be 
arrested: — 
Held,  that  this 
was  evidence 
to  go  to  the 
jury  of  a  par- 
ticipation in 
^he  arrest. 


West  v.  Smallwood. 

jL  RESPASS  for  assault  and  false  imprisonnnent  Plea — 
the  general  issue. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Mid- 
dlesex Sittings  after  Hilary  Term,  it  appeared  that  the 
plaintiff  was  a  builder,  and  had  been  employed  by  the 
defendant  to  build  some  houses  for  him  under  a  specific 
contract.  Whilst  the  work  was  going  on,  a  dispute  arose 
between  the  plaintiff  and  defendant^  and  the  plaintiff  in 
consequence  discontinued  the  work,  upon  which  the  de- 
fendant went  before  a  magistrate,  and  laid  an  information 
against  him  under  the  Master  and  Servant's  Act,  4  Geo. 
4.  c.  34,  s.  3.  The  magistrate  having  granted  a  warrant, 
the  defendant  accompanied  the  constable  who  had  the 
execution  of  it,  and  pointed  out  the  plaintiff  to  him.  Upon 
being  brought  before  the  magistrate,  the  complaint  was 
heard  and  dismissed.  Lord  Abinger,  C.  B.,  was  of  opinion 
that  the  action  was  misconceived,  and  should  have  been 
in  case ;  and  thought  that  the  evidence  of  interference  in 
the  arrest  by  the  defendant  was  too  slight  to  make  him  a 
trespasser ;  and  the  plaintiff's  counsel  not  having  pressed 
his  lordship  to  lay  that  question  before  the  jury,  the 
plaintiff  was  nonsuited. 

Kelli/  now  moved  to  set  that  nonsuit  aside,  and  for  a 
new  trial. — It  is  conceded,  that  when  an  information  is  laid 
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before  a  magistrate  in  a  case  over  which  he  has  jurisdic-  ^^^'^^^'» 
tiout  and  the  magistrate  grants  a  valid  and  legal  warranty 


v«. 


on  which  the  party  is  apprehended,  the  party  cannot  ^"bbt 
bring  trespass,  but  must  sue  in  case.  In  such  case  Suallwoodw 
the  magistrate  is  bound  to  issue  his  warrant,  and  is 
not  a  trespasser,  because  he  is  acting  within  his  juris- 
diction; nor  is  the  oflBcer  a  trespasser,  because  he  acts 
under  the  warrant.  But  that  rule  only  applies  to  a  case 
where  the  magistrate  has  jurisdiction.  If  a  complaint  be 
made,  and  the  magistrate  be  put  in  motion  by  the  party 
complaining,  in  a  matter  over  which  he  has  no  jurisdiction, 
he  is  a  trespasser,  and  all  who  act  with  or  under  him  are 
trespassers  also,  because  in  trespass  there  is  no  distinction 
between  principals  and  accessaries.  There  is  perhaps  no 
decision  in  point  on  this  particular  statute,  but  the  case  of 
Moravia  V.  Sloper  (a)  may  be  applied  by  analogy.  It 
was  there  held,  that  when  a  party  pleads  a  justification 
under  the  process  of  an  inferior  Court,  he  must  shew  that 
the  cause  of  action  arose  within  the  jurisdiction  of  that 
Court.  In  Rafael  v.  Verelei  (b),  where  the  defendant  had 
made  a  complaint  to  a  sovereign  prince  in  India,  who  had 
in  consequence  imprisoned  the  plaintiff,  it  was  held  that 
trespass  was  maintainable.  [Lord  Abinger^  C.  B. — I  do 
not  see  in  what  way  the  defendant  can  be  a  trespasser. 
He  goes  to  a  magistrate,  and  calls  upon  him  to  exercise 
his  judgment,  and  though  the  magistrate,  if  he  exceeds  his 
authority,  may  be  liable  as  a  trespasser,^  the  party  who  lays 
the  complaint  is  not.  Alderson  B. — The  complainant  has 
nothing  to  do  with  the  assumption  of  jurisdiction  by  the 
magistrate.  Lord  Abinger,  C.  B. — The  party  does  no 
more  than  lay  the  facts  before  the  magistrate,  who  exercises 
his  discretion  judicially  in  granting  a  warrant.  This  distin« 
guishes  it  from  the  case  of  a  sheriff,  who  is  put  in  motion 

{«)  WUes.  30.  (6)  Sir  W.  Black.  983, 1066. 
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SMk.  nf  Pieatt  by  the  party,  as  he  does  not  act  judicially ;  but  in  this  case 
^  '  -  the  defendant  does  not  put  the  magistrate  in  motion ;  he 
West  appliesto  a  magistrate  haying  a  general  jurisdiction  over  the 
SMAbLwooo.  subject  matter,  and  makes  his  complaint,  and  the  magistrate 
acts  upon  it  or  not,  at  his  discretion.  Aldersan,  B. — In 
Rafael  v.  Verelet^  Lord  Chief  Justice  De  Grey  says  (a), 
"  I  consider  the  Nabob  as  not  being  the  actor  in  this  case; 
but  the  act  to  be  done  in  point  of  law  by  those  who  pro- 
cured or  commanded  it,  and  in  them  it  doubtless  is  a  tres- 
pass ;''  so  that  he  considers  the  Nabob  not  as  the  actor.] 
There  is  another  ground  upon  which  the  case  ought  to 
have  gone  to  the  jury,  because  here  the  defendant  acted 
personally  in  the  arrest,  and  pointed  out  the  plaintiff  to 
the  constable.  Hardy  v.  Ryle  (b)  and  Lancaster  ▼• 
Greaves  (e)  are  authorities  to  shew  that  the  statute  4  Geo. 
4,  c.  S4,  gives  the  magistrate  authority  only  in  cases 
where  the  relation  of  master  and  servant  exists,  and  does 
not  extend  to  such  a  case  as  the  present.  The  magistrate, 
therefore,  had  no  right  to  grant  a  warrant,  unless  he  was 
clearly  satisfied  that  the  relation  of  master  and  servant 
existed.  The  onus  of  justifying  the  participation  by  the 
defendant  in  making  the  arrest  lies  on  the  defendant,  and 
the  plaintiff  may  maintain  the  action  without  producing 
the  warrant :  Holroyd  v.  Doncaster  (rf),  Elsee  v.  Smith  {e). 

Lord  Abinoer,  C.  B. — I  retain  the  opinion  which  I 
expressed  at  the  trial.  Where  a  magistrate  has  a  general 
jurisdiction  over  the  subject  matter,  and  a  party  comes 
before  him  and  prefers  a  complaint,  upon  which  the  ma- 
gistrate makes  a  mistake  in  thinking  it  a  case  within  his 
authority,  and  grants  a  warrant  which  is  not  justifiable  in 
point  of  law,  the  party  complaining  is  not  liable  as  a  tres- 

(a)  Sir  W.  Black.  106&  (d)  llMoore,441;  3Bing.492. 

(6)  9  B.  &  Gr.  603.  (e)  1  Dowl.  &  Ry.  97 1  2  Out. 

(c)  Id.  628.  304. 
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passer,  but  the  only  remedy  against  him  is  by  an  action  ^«a-  «/  Pfetu, 
upon  the  case,  if  he  has  acted  maliciously.  The  magistrate 
acting  without  any  jurisdiction  at  all  is  liable  as  a  tres- 
passer in  many  cases,  but  this  liability  does  not  extend  to 
the  constable,  who  acts  under  a  warranty  and  the  statute 
S4  Geo.  S,  c.  44,  was  passed  with  this  very  object  of  pro- 
tecting such  officers.  As  to  the  other  part  of  the  case,  I 
do  not  deny  that  the  fact  of  the  defendant's  presence  when 
the  plaintiff  was  taken,  and  his  pointing  him  out  to  the 
constable,  might  make  it  a  case  to  go  to  the  jury,  but  that 
was  not  pressed  on  the  part  of  the  plaintiff. 

BoLLAMD,  B. — I  am  of  the  same  opinion,  and  for  the 
same  reasons.  With  regard  to  the  case  of  the  sheriff, 
that  is  clearly  distinguishable  from  the  present,  because 
the  party  puts  the  sheriff  in  motion,  and  the  latter  acts  in 
obedience  to  him.  In  the  case  of  an  act  done  by  a  magis- 
trate,  the  complainant  does  no  more  than  lay  before  a 
CJourt  of  competent  jurisdiction  the  grounds  on  which  he 
seeks  redress,  and  the  magistrate,  erroneously  thinking 
that  he  has  authority,  grants  a  warrant.  As  to  the  sub- 
sequent conduct  of  the  defendant,  all  he  does  is  to  point 
the  plaintiff  out  to  the  constable  as  the  person  named  in  the 
warrant,  but  this  does  not  amount  to  any  active  interfer- 
ence. If  any  malice  could  be  shewn,  it  might  have  formed 
the  ground  of  an  action  on  the  case. 

Alderson,  B. — As  to  the  first  point,  the  party  must  be 
taken  to  have  merely  laid  his  case  before  the  magistrate, 
who  thereupon  granted  a  warrant  adapted  to  the  com- 
plaint. Then,  what  has  been  done  by  the  defendant  to 
make  him  liable  as  a  trespasser  ?  He  would  be  liable  only 
in  case,  if  he  was  actuated  in  what  he  did  by  malice. 
Then  comes  the  second  question ;  and  I  agree  in  the  doc- 
trine, that  if  the  defendant  took  an  active  part  with  the 
constable  in  apprehending  the  plamtiff,  he  must  have  failed 
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^*^\dLF^^*  on  the  state  of  these  pleadingSi  because  it  would  have 
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been  incumbent  on  him  to  shew  that  he  had  a  right  so  to 
d0|  which  he  could  only  have  done  under  a  special  plea, 
Smallwood.  and  could  not  do  under  the  general  issue.  But  all  that 
the  defendant  did  in  this  instance,  was  to  point  out  to  the 
constable  the  party  who  was  to  be  arrested.  And  though 
undoubtedly  that  was  evidence  for  the  jury,  yet  where 
counsel  submits  to  the  view  taken  of  the  evidence  by  the 
Judge  at  Nisi  Prius,  and  does  not  claim  to  have  it  left  to 
the  jury,  I  think  we  ought  not  to  interfere. 

Rule  refused. 


By  A  railway 
acti  it  was  de- 
clared that  the 
shares  in  the 
undertaking,  or 
the  joint  stock 
and  fund  of  the 
company, 
should  to  all 
intents  and 
purposes  be 
deemed  per- 
sonal estate, 
and  be  trans- 
missible as  such, 
and  should  not 
be  of  the  nature 
of  real  pro- 
perty:— Heidi 
that  the  shares 
of  individual 
proprietors  were 
not  an  interest 
in  land,  and 
therefore  might 
be  sold  by  a 
▼erbal  contract. 
And  semble, 
this  would  have 
been  so  even  if 
the  act  had  con- 
tained no  such 
clause. 


Bradley  v,  Holdsworth. 

Assumpsit. — The  first  count  was  on  a  special  con- 
tract for  the  sale  and  delivery  by  the  plaintiff  to  the  de- 
fendant of  certain  shares  in  the  London  and  Birmingham 
Railway  Company ;  there  were  also  counts  for  money  had 
and  received,  and  on  an  account  stated.  The  defendant 
pleaded,  (amongst  other  things),  fourthly,  that  the  agree- 
ment in  the  declaration  mentioned  was  and  is  an  agree- 
ment respecting  an  interest  in  land,  and  that  there  was  not 
any  note  or  memorandum  in  writing  of  the  said  agreement 
pursuant  to  the  statute.  To  this  plea  the  plaintiff  re- 
plied, that  the  agreement  was  not  respecting  an  interest  in 
land,  and  that  there  was  a  memorandum  in  writing,  &c. ; 
concluding  to  the  country ;  on  which  issue  was  joined. 
At  the  trial  before  Coleridge^  J.,  at  the  last  Liverpool 
Assizes^  the  plaintiff  proved  a  verbal  contract  with  the 
defendant  for  the  sale  of  shares  in  the  London  and  Bir- 
mingham Railway,  and  the  breach  of  it;  but  it  was  con- 
tended for  the  defendant,  that  notwithstanding  the  pro- 
visions  of  the  act  incorporating  the  Railway  Company, 
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3  &  4  Will.  4,  c.  xxxTi.,  9.  166  (a),  the  shares  constituted  ^«*.  ofPUat, 
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an  interest  in  land,  and  could  not  therefore  be  transferred    \^«,^^J-^ 
without  a  note  in  writing  of  the  contract,  under  the  4th      Bradley 
section  of  the  Statute  of  Frauds.     The  learned  Judge   Holdsworth. 
reserved  the  point,  and  the  plaintiff  had  a  verdict   for 
439/.,  leave  being  reserved  to  the  defendant  to  move  to 
enter  a  verdict  for  him  on  the  fourth  issue. 

Alexander  now  moved  accordingly. — These  shares  con- 
stituted an  interest  in  land  within  the  meaning  of  the 
Statute  of  Frauds.  In  the  case  of  Rex  v.  Hull  Dock  Com- 
pany (&),  it  was  decided  that  lands  purchased  by  that 
company,  and  converted  into  a  dock,  were  rateable  to  the 
poor,  notwithstanding  a  clause  in  the  act  of  Parliament, 
that  the  shares  of  the  proprietors  should  be  considered  as 
personal  property.  [Lord  Abinger,  C.  B. — That  was  a 
rate  on  the  property  in  the  hands  of  the  company,  not  on 
the  share  of  any  individual  proprietor.  Parke,  B. — No 
doubt  the  company  are  seised  of  real  property,  as  well  as 
possessed  of  a  great  deal  of  personal  property ;  but  the 
interest  of  each  individual  shareholder  is  a  share  of  the 
net  produce  of  both,  when  brought  into  one  fund.]  Shares 
in  the  Yauxhall  Bridge  Company  have  been  held  not  to  be 
within  the  reputed  ownership  clause  of  the  Bankrupt 
Act,  21  Jac.  1,  c.  19,  s.  1 1,  because  the  funds  of  the  com- 
pany were  issuing  out  of  real  estate:  Ex  parte  Vaux- 
hall  Bridge  Company  (c). — He  referred  also  to  Ex  parte 
Lancaster  Canal  Company  (rf).  [Alderson,  B. — All  the 
cases  were  under  review  in  Bligh  v.  Brent  {e),  where  the 
question  was  as  to   shares  in  the   Chelsea  Waterworks 

(a)  Which  declares,  that  all  the  shall  not  be  deemed  to  be  of  the 

shares  in  the  siud  undertaking,  or  nature  of  real  property, 
the  joint  stock  or  fnnd  of  the  com-         (6)  I  T.  R.  219. 
pany,  shall  to  all  intents  and  pur-         (c)  1  Olyn.  &  J.  101. 
poses  be  deemed  personal  estate,         (d)  1  Mont.  &  Bli.  94. 
and  be  transmissible  as  such,  and         (e)  2  Y.  &  G.  268. 
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jBnft.  of  Pkoip  Company.    That  was  a  stronger  case  than  the  present, 
^    because  there  was  no  clause  of  this  kind  in  the  act 
Bradlbt      of  Parliament,  and  yet  the  shares  were  held  personal 
HoLDiwoETH.  property.] 

Lord  AbimobRi  C.  B. — I  think  there  is  nothing  which 
can  authorize  us  to  say  that  these  sliares  are  an  interest 
in  land.  The  act  of  Parliament  declares  them  to  be  per- 
sonal property  to  all  intents  and  purposes ;  your  argument 
isj  that  for  one  purpose  they  are  real  property. 

ParkBi  B. — I  have  no  doubt  whatever  that  the  shares 
of  the  proprietors,  as  individuals,  are  personalty;  they 
consist  of  nothing  more  than  a  right  to  have  a  share  of 
the  net  produce  of  all  the  property  of  the  company. 

Alderson,  B. — I  conceive  that  all  the  shareholders 
would  take  even  without  such  a  clause. 

BollanDi  B.,  concurred. 

Rule  refused. 


Pope  and  Others  9.  Bantard. 

The  Biackheath  ASSUMPSIT  for  goods  sold  and  delivered.     Plea,  non 

Ju«tt  A?"  assumpsit.     The  particulars  of  the    plaintiflTs*  demand 

6  &  7  Will.  4,  claimed  the  sum  of  31.  1  Is.  6d.,  being  the  balance  remain- 

ezcepu  out  of  ing  due  from  the  defendant  for  coals  supplied  to  him  by 

of^the  Couit^'^  the  plaintiffs  between  August  1832  and  July  1836;   and 

«J  ^um  bei^g  »*  ^he  *™^  ^^^^^^  *«  undersheriff  of  Middlesex,  theplain- 

the  balance  of  tiff  had   a  verdiot  for  that  amount    In  Hilary  Term. 

an  account  ^  ^  ' 

oHginaiiy  ex-      Welsby  obtained  a  rule  to  shew  cause  why  a  suggestion 

ceeding  tha  sum 

that  tbii  exception  did  not  apply  to  an  account  containing  itemi  amouniing  to  upwardi  of  51,  and 
reduced  by  paymenU  from  time  to  time  below  that  lum,  where  it  appeared  that  at  no  one  time  lo 
-  much  at  5k  was  due. 


EASTEB  TSRIfj  1  VICT.  4S5 

should  not  hn  entered  on  the  record,  in  order  to  entitle  the  Ssek.  of  PkoM, 

1838. 
defendant  to  costs  under  the  Court  of  Requests'  Act  for 

the  Hundred  of  Blackheath,  &;c.,  6  &  7  Will  4,  c.cxz, 

on  an  affidavit  stating,  that,  at  the  commencement  of  the 

action«  the  defendfint  was  resident  within  the  limits  of  the 

jurisdiction  of  the  Court  of  Requests,  and  was  liable  to  be 

summoned  to  that  Court  for  the  debt. 

The  6  &  7  Will.  4,  c.  cxx,  s.  SI,  empowers  the  com- 
missioners  of  the  Court  of  Requests  to  decide  and  deter- 
mine all  disputes  and  differences  between  party  and  party 
Jbr  any  sum  of  money  noi  exceeding  5/.,  in  all  actions  or 
causes  of  debt,  and  in  all  causes  of  assumpsit  or  insimul 
computasset,  &c.  &c. 

Section  22  enacts,  that  nothing  in  the  act  contained 
shall  extend  to  enable  the  said  Court  to  judge,  determines 
or  decide  on  (inter  alia)  any  debt  Jbr  any  sum  being  the 
balance  of  any  account  originally  exceeding  5L 

Section  74  enacts,  that  if  any  action  or  suit  for  any 
amount  recoyerable  in  the  said  Court  of  Requests,  shall 
be  sued  or  prosecuted  in  any  of  his  Majesty 's  Courts  at 
Westminster,  or  elsewhere  out  of  the  said  Court  of  Re- 
quests, and  it  shall  appear  to  the  Judge  or  Judges  of  the 
Court  in  which  such  action  or  suit  shall  be  tried,  that  at 
the  time  of  commencing  such  action  or  suit  the  defendant 
was  within  the  jurisdiction  of  the  said  Court  of  Requests^ 
and  was  liable  to  be  warned  and  summoned  before  the 
said  Court  for  such  debt  or  demand,  then  and  in  such  case 
the  said  Judge  or  Judges  shall  not  allow  to  the  plaintiff 
any  costs  of  suit,  but  shall  award  that  the  plaintiff  shall 
pay  such  costs  to  the  defendant  as  he  shall  justly  prove 
that  he  hath  incurred  in  the  defence  of  such  action  or 
suit. 

In  their  affidavit  in  opposition  to  the  rule,  the  plaintiffs 
set  forth  the  following  statement  of  account  between  them 
and  the  defendant : — 
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August,  1832. 

Dr. 

To  1  ton  of  coals, 

£  s.    d. 
1     6    0 

Pope 

Nov. 

1  ton 

do. 

1     8    0 

BANYAR0. 

May,  1833, 

1  ton 

do. 

0  12    0 

April,  1834, 

1  ton 

do. 

0  13    6 

Oct.  1835, 

1  ton 

do. 

1  10    0 

Dec.    - 

I  ton 

do. 

0  16    0 

Teb.  1836, 

1  ton 

do. 

1  \2    0 

July,    - 

i  ton 

do. 

0  15    6 

8  1^    0 

Cr. 

£  s.    d. 

June,  1833. 

By 

cash, 

I    0    0 

April,  1834, 

do. 

0  18    0 

- 

do. 

0  12    6 

May,  1835, 

do. 

0  10    0 

Feb.  1836, 

do. 

1  14    0 

4  14    6 

Balance, 

8  17    6 

8  12    0 


Moody  shewed  cause  in  the  same  term. — ^This  is  an 
action  for  the  balance  of  an  account  originally  exceeding 
the  sum  of  5/.,  within  the  meaning  of  the  act  of  Parlia- 
ment; and  the  defendant  is  not,  therefore,  entitled  to 
enter  a  suggestion.  There  are  two  classes  of  cases  turning 
on  the  provisions  of  Courts  of  Requests'  Acts;  one,  where 
the  right  to  costs  depends  on  the  amount  recovered  by 
the  verdict;  the  other,  where  the  jurisdiction  of  the  inferior 
court  depends  on  the  nature  of  the  demand  for  which 
the  action  is  brought :  the  present  case  belongs  to  the 
latter  class.  The  cases  in  which  it  has  been  held  that  a 
debt  reduced  by  part  payments  beloyr  the  amount  re- 
coverable in  the  inferior  court,  was  within  the  provisions 
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of  the  act  of  Parliament,  will  be  found  to  have  been  all  Exek/rfPUoB, 
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cases  of  the  former  classj  where,  by  the  words  of  the  act, 
the  right  to  costs  was  made  to  depend  on  the  actual 
amount  of  the  verdict :  see  Clarke  v.  Askew  (a).  But  in 
Fountain  v.  Young  (6),  where  the  exception  in  the  statute 
(the  Southwark  Court  of  Requests  Act,  45  Geo.  3,  c.  87), 
was  of  *'  any  debt  for  any  sum,  being  the  balance  of  an 
account  on  demand  originally  exceeding  5/.,"  it  was  held 
that  a  debt  originally  above  5/.,  but  reduced  below  that 
amount  by  a  part  payment,  was  within  the  exception. 
Mansfield^  C.  J.,  there  says — ^*  It  seems  to  have  been  the 
intention  of  the  legislature,  that  long  and  intricate  ac- 
counts consisting  of  various  items  should  not  be  tried  be- 
fore this  inferior  tribunal.  Upon  the  investigation  of  a 
case  arising  out  of  a  debt,  originally  amounting  to  a  con- 
siderable sum,  but  reduced  by  payments  below  5/.,  many 
nice  and  difScult  questions  might  arise."  There  the  words 
''  the  balance  of  an  account  on  demand**  were  not  so  un- 
qualified as  in  the  present  case.  In  Abber/ y.  Lill  {c)^ 
where  the  exception  was  of  debts  *'  for  any  sum  being  the 
balance  of  an  account  or  demand  originally  exceed- 
ing 5/.,"  the  Court  held  that  an  action  to  recover  31.  6s. 
remaining  due  on  a  bill  of  exchange  for  8L  Gs,,  with  in- 
terest, was  within  the  exception.  This  very  point  arose 
in  Moreau  v.  Hicks  (d),  on  the  words  of  the  former 
Blackheath  Court  of  Requests  Act,  47  Geo.  3,  sess.  I.e. 
iv.,  in  which  the  words  of  the  exception  were  precisely  the 
same  as  in  Abbey  v.  Lill ;  and  although  the  Court  gave  no 
express  judgment  on  the  point,  the  inclination  of  their 
opinion  appeared  to  be,  that  the  case  of  a  debt  reduced 
below  5/.  by  payments  from  time  to  time  was  within  the 
exception,  although  it  appeared  (as  it  must  be  admitted  it 
does  here),  that  at  no  time  was  more  than  51.  due*    The 

(a)  8  East,  28.  (d)  4  Nev.  &  Ml  563 ,-  2  Ad.  & 

(6)  1  Taunt.  60.  Ell.  782. 

(c)6Biiig.299;2M.&P.634. 

VOL.  II.  F  F  M.  W. 
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jSceA.  9i  PUat,  omiBsion  of  the  words  "  on  demand"  in  the  pre$ei|t  set 
^    make  this  a  stronger  case.    Suppose  the  plaintiff  bad 
Pops        demanded  in  his  particulars  the  whole  8/.  IQs.,  as  he 
Baxtard.     might  have  done,  without  giving  credit  for  the  payments 
made  from  time  to  timei  can  it  be  said  the  Court  of  Re- 
quest would  have  had  jurisdiction  ?     The    plaintiff  is 
bound  to  prove  his  whole  account  in  the  first  inatancei  in 
order  to  make  out  the  balance*    Taking  the  case  any  wt^t 
this  is  a  balance  of  an  account  which  has  exceeded  the 
sum  of  5/.    And  it  will  be  productive  of  much  inconve- 
nience if  such  a  case  as  this  be  held  within  the  act^  since 
the  Commissioners  cannot  ascertain  whether  they  have 
jurisdiction  or  not  until  the  case  has  been  gone  into,  and 
may  therefore  have  become  liable  to  an  action  of  trespassi 
without  having  the  means  of  avoiding  it. 

JVetibff,  contra.-~Here  it  clearly  appears,  by  the  plain- 
tiff's own  statement  of  account,  that  at  no  given  time 
was  a  debt  of  51.  due  from,  and  capable  of  being  enforced 
againsti  the  defendant.  That  distinguishes  this  case  from 
Fountain  v.  Young,  and  Abbey  v.  Lill.  Mareau  v«  Hicks 
is  no  authority  against  the  defendant.  There  another 
point  arose  as  to  the  manner  of  stating  the  defendant's 
residence  within  the  jurisdiction,  and  it  is  plain  that  di^ 
rule  was  discharged  on  that  point.  [Parke^  B. — That 
case  is  certainly  no  authority  one  way  or  the  other*]  With 
regard  to  the  observation,  that  the  Commissioners  cannot 
ascertain  whether  they  have  jurisdiction  until  the  case  has 
been  gone  into,  that  applies  as  well  to  the  cases  where  the 
liability  to  costs  depends  on  the  amount  of  the  veirdict. 
lAlderson,  B« — ^It  is  not  then  a  question  of  jurisdiction}. 
The  plaintiff  is,  however,  subject  to  the  same  uncertainty 
whether  he  shall  be  liable  to  pay  costs  instead  of  receiv- 
ing them^  if  he  sues  in  a  superior  Court.  The  argument 
on  the  other  side  must  go  to  this  extent,  that  even  if  every 
article,  except  the  last,  were  paid  for  the  next  day  after  it 
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was  purchased,  yet  the  plaintiff,  having  entered  them  all  ^^^^^^^ 
in  his  books,  might  treat  the  price  of  the  last  item  as  a 
balance  of  account,  and  subject  the  defendant  to  the  costs 
of  an  action  in  the  superior  Court.  Small  shop-bills, 
where  the  account  runs  on,  and  part  payments  are  made 
from  time  to  time,  are  the  very  matters  for  the  recovery  of 
which  a  Court  of  Requests  is  most  useful ;  and  it  is  diffi- 
cnlt  to  see  how  any  questions  of  difficulty  can  arise  in 
the  investigation  of  them,  any  more  than  of  a  single  dis- 
puted item. 

Parks,  B* — This  is  a  question  of  some  importance  as 
regards  the  construction  to  be  put  upon  this  and  many 
similar  acts ;  and  the  Court  will  therefore  take  some  time 
to  consider  it,  in  order  that  the  point  may  be  aettled* 

Cur.  adv.  vult. 

In  the  present  Term,  judgment  was  delivered  by 

Pakre,  B. — In  this  case  an  application  was  made  to  enter 
a  suggestion  to  deprive  the  plaintiff  of  costs,  on  the  ground 
that  the  defendant  resided  within  the  limits  of  the  juris- 
diction of  the  Court  for  the  recovery  of  small  debts  at 
Blackheath,  and  that  the  debt  was  recoverable  in  that 
Court.  The  case  turned  upon  the  question,  whether  the 
debt  was  so  recoverable.  [His  Lordship  read  the  21st 
and  32nd  sections  of  the  act]  The  question  is,  whether 
this  action  was  brought  for  the  balance  of  an  account 
originally  exceeding  5L    We  think  it  was  not. 

The  plaintiffs  sought  to  recover  a  balance  of  3i^.  17^.  6d. 
due  for  coals,  supplied  at  eight  different  times  between 
August,  1832,  and  July,  1836,  in  small  quantities;  on 
account  of  which,  payments  were  from  time  to  time  made; 
so  that  at  no  one  time,  was  so  much  as  51.  due  from  the 
defendant  to  the  plaintiffs.  We  are  of  opinion  that  the 
Court  of  Requests  had  jurisdiction  to  decide  upon  this 

ff2 
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Sgeh.  ((f  Pkat,  debt  The  meaning  of  the  term  "  originally"  in  the  clause 
in  question^  is  somewhat  obscure,  and  has  not  been  ju- 
dicially decided ;  but  we  think  it  is  to  be  understood 
to  apply  to  a  case  where  credit  was  given  at  one  time 
for  an  amount  exceeding  5L,  either  in  one  or  different 
sums,  although  afterwards  the  credit  might  have  been 
reduced  under  that  sum,  by  part  payments,  before  the 
commencement  of  the  suit  in  the  superior  Court ;  and  that 
the  act  of  Parliament  did  not  intend  to  deprive  the  Court 
of  jurisdiction,  whenever  the  plaintiff  should  claim,  on 
the  credit  side  of  his  account  against  the  defendant,  items 
altogether  exceeding  5/.,  and  would,  in  the  usual  conduct 
of  a  cause,  prove  to  that  amount  originally  in  the  first  in^ 
stances  before  the  defendant  would  go  into  his  case  of 
payment.  The  latter  construction  might  be  more  con- 
venient to  the  Commissioners,  as  they  would  have  no 
difficulty  in  ascertaining  whether  they  had  jurisdiction  or 
not ;  but  it  would  greatly  narrow  the  utility  of  the  Court, 
and  disable  creditors  upon  running  accounts,  for  very 
small  sums,  from  recovering  a  trifling  balance.  The  for- 
mer construction  extends  the  jurisdiction  of  the  Commis- 
sioners, and  gives  them  full  power  to  decide  in  all  cases, 
except  where  the  transactions  have  been  on  so  large  a 
scale,  as  that  credit  is  given  at  one  time  for  an  amount  of 
above  5L 

It  is  true  that  the  Commissioners  are,  by  this  con- 
struction, placed  in  a  situation  of  some  difficulty;  for,  in 
taking  the  account,  they  will  have,  if  they  wish  to  be  quite 
secure,  not  merely  to  ascertain  the  amount  of  the  debts 
and  credits,  but  the  state  of  the  account  at  different 
times ;  and  if  they  should  find  that  5/.  was  ever  due  at 
one  time,  they  cannot  proceed,  and  the  suit  must  be  dis- 
missed. Probably  the  practical  inconvenience  will  be 
trifling. 

For  these  reasons^  we  think  the  rule  must  be  made 
absolute. 

Rule  absolute* 
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J&Mft.   of  PUutt 

1838. 
DiGNAM  V.  IbBOTSON.  '^ 

fV,  H.  WATSON  bad  obtained  a  rule  nisi  to  set  aside  The  defeDdant 
tbe  Terdict  taken  in  tbis  case,  before  the  under-sberiif  of  jJapaorder  for 
Middlesex,  for  irregularity.    It  appeared  from  tbe  affi-  t»meto  plead, 
davits,  tbat  tbe  action  was  brougbt  to  recover  an  attorney's  biy,  r^oiniog 
bill  of  costs,  amounting  to  7/.  6^.    On  tbe  lltb  of  Novem-  fiJ^l^orT  notice 
ber,  (tbe  proceedings  up  to  tbat  date  baving  been  regular)  jf^^heSer^ 
tbe  defendant  obtained  a  judge's  order  for  four  days'  time  before  the  she- 
to  plead,  pleading  issuably,  rejoining  gratis,  and  taking  pUintiffsubM- 
sbort  notice  of  trial  if  necessary ^  vbetber  tried  before  tbe  edaiforder*to" 
sberiff  or  not.    Tbe  defendant  pleaded  accordingly,  and  *^  ^^!!!!j?w 
on  the  2^nd,  an  order  was  obtained  by  tbe  plaintiff  to  try  that  the  defea- 
before  the  sberiff.    On  tbe  3rd  of  January,  tbe  plaintiff  bound  by  the 
made  up  tbe  issue,  and  gave  notice  of  trial  for  the  lOtb,  2^^"  notice  of 
before  the  under-sheriff  of  Middlesex.    Tbe  defendant,  trial,  unien  the 

plaintiff  gave  it 

the  next  day,  returned  the  issue  and  notice  of  trial  as  for  the  next  ait- 
being  irregular.    On  tbe  same  day  tbe  issue  was  re*deli-  nffafter  the 
vered,  with  notice  of  trial  for  tbe  16tb  ;  wbich  tbe  defen-  ^**«  of  theor- 
dant  on  tbe  5tb  again  returned  as  irregular.  On  the  16th     The  retaining 
the  cause  was  struck  out  of  tbe  paper;  on  tbe  17th  tbe  ticeo^uiai  u°no 
plaintiff  gave  a  new  notice  of  trial  for  the  24tb,  wbich  the  ^|^«^of  their- 
defendant's  attorney  retained.    On  the  25th,  the  cause 
was  tried  as  an  undefended  cause,  and  a  verdict  given  for 
tbe  plaintiff.     Tbe  defendant's  affidavit  stated  tbat  be 
resided  at  a  distance  of  above  forty  miles  from  London, 
and  tbat  he  had  never  received  tbe  proper  notice  of  trial 
,  to  wbich  he  was  entitled. 

C.  Jones  shewed  cause. — Although  in  tbe  ordinary 
course  the  defendant  was  entitled  to  fourteen  days'  notice 
of  trial,  tbat  privilege  was  taken  away  by  the  judge's  order, 
which  bound  him  to  take  short  notice  of  trial,  if  necessary 
— that  is,  if  tbe  plaintiff  should  think  it  necessary  for  his 
interests  to  have  tbe  cause  tried  as  soon  as  possible.    If 
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liieA.  tif  Phtti^  the  plaintiff  had  been  compelled  t6  give  fourteen  days* 
-■     notice  of  trial,  he  must,  in  consequence  of  the  four  days* 
DiGMAK       lime  allowed  for  pleading,  have  been  thrown  over  one  sit- 
IBBOTBON.     ting  of  the  under-sheriff,  who  sits  tivice  a  week* — He 
referred  to  Lefevre  v.  MoUneux  (a).     Besides,  the  defen* 
dant,  by  keeping  the  last  notice  of  trial,  and  allowing  the 
plaintiff  to  go  on  to  trial,  has  waived  the  irregularity, 
if  there  was  one.    IParie,  B. — There  is  no  waiver  by  the 
party's  keeping  a  bad  notice ;  it  is  merely  matter  of  cour- 
tesy to  return  it.] 

Lord  Abinger,  C«  B.— ^You  ought  to  have  given  a 
short  notice  of  trial  at  the  first  sitting  of  the  sheriff  after 
the  order  was  obtained.  When  a  party  is  under  terms  to 
take  short  notice  of  trial  at  the  sittings,  if  the  plaintiff 
allows  the  sittings  to  go  by,  he  ought  to  give  the  regular 
notice  for  the  subsequent  sittings.  The  same  rule  applies 
to  the  sittings  of  the  sheriff.  The  rule  must  be  absolute. 

Parke,  B. — There  is  no  difficulty  in  construing  tihe 
words  **  if  necessary,''  where  the  notice  of  trial  is  for  the 
sittings  in  or  after  term,  because  they  commence  on  a 
fixed  day;  and  therefore  if  there  be  time  to  give  the 
longer  notice,  the  plaintiff  is  bound  to  do  it.  But  where 
the  trial  is  to  be  had  before  the  sheriff,  there  is  a  difficulty 
because  there  are  so  many  sittings,  and  there  is  no  specific 
day  for  which  to  give  notice.  It  is  difficult  to  understand 
the  order ;  but  the  most  favourable  way  of  construing  it 
for  the  plaintiff  is  to  say,  that  he  is  bound  to  give  short 
notice  for  the  first  sittings  after  the  date  of  it. 

Rule  absolute. 
(a)  6  Dowl.  P.  C.  153. 
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£m*.  tf  Plmug 
1838. 

Child  v.  Marsh. 

JHUTT  shewed  cause  against  a  rule  which  had  been  ob«  A  defeodtDt 
tained  for  setting  aside  the  service  of  the  writ  of  summons  ufde^beyr.^ 
in  this  cause,  for  irregularity.     The  alleged  irregularity  ][Jj^  ^^^'JJl!  *^ 
wast  that  the  defendant,  being  stated  in  the  writ  as  resi-  irreguUnty, 
dent  in  the  county  of  Worcester,  was  served  within  the  ^'^hln  tbe^dme 
city  of  Worcester,   in  which  he  actually  resided.— He  ^^^^^^ 
objected  that  the  application  was  too  late.     The  writ 
was  served  on  the  Slst  of  April ;  on  the  28th  an  appear- 
ance was  entered  for  the  defendant;  on  the  30th  the  pre- 
sent rule  was  obtained*    The  application  ought  to  have 
been  made  within  the  time  limited  for  appearance ;  Tykr 
v«  Gi'een  (tf)f  Edwards  v.  Collins  (6). 

Paake,  B« — ^Tbat  gives  quite  time  enough  for  the  ap- 
plication in  ordinary  cases.  On  the  authority  of  those 
cases,  we  think  the  defendant  was  too  late ;  and  it  seems 
to  me  that  they  put  a  very  reasonable  interpretation  on  the 
rule  of  Court. 

Wb  IL  Watson  in  support  of  the  rule. 

Rule  discharged,  with  costs, 
(tf)  3  Dowl.  P.  C.  439.  (Jb)  6  Dowl.  P.  C  228. 


Jongs  v.  Shiel. 

JlSA  YLE  Y  mo\ed  in  this  case  for  a  rule  to  compute  After  tb«  de- 
principal  and  interest  on  a  promissory  note.  It  was  an  dlcUradon  in 
action  of  debt  for  goods  sold  and  delivered,  and  on  a  pro-  ^^^*  for  goodi 

promlisory  notei 
the  defendant  paid  the  plaintiflf  150/.  **  on  account  of  the  cause/'  leaving  a  balance  due  leei  than 
the  amount  of  the  note: — Held,  that  the  plaintiff  could  not  have  a  rule  to  compute  principal  and 
interest  on  the  note,  without  the  count  for  goods  sold  being  first  struck  oat  of  the  dedaratloD. 


4M 


CAS£S  IN  THE  EXCHEQUER^ 


Exch,  of  Plea$, 
1838. 

Jones 

V, 

Shiel, 


missory  note.  The  defendant,  after  the  declaration  waa 
deliveredi  paid  the  plaintiff  the  sum  of  150/.  *'  on  account 
of  the  cause/'  leaving  a  balance  due  which  was  less  than 
the  amount  of  the  note.  The  plaintiff  had  obtained  a 
rule  nisi  to  compute,  which  was  made  absolute  without 
cause  shewn ;  but  the  Master  refused  to  compute^  on  the 
ground  that,  under  the  circumstances,  the  plaintiff  was 
bound  to  execute  a  writ  of  inquiry.  Bayley  contended 
that  the  Master  ought  to  have  entertained  the  case, 
inasmuch  as  the  plaintiff  had  a  right  to  ascribe  the  pay- 
ment of  the  150/.,  which  was  paid  generally,  to  the  goods 
sold.  [Parke,  B. — Assuming  that  to  be  so,  at  all  events 
there  must  be  nominal  damages  on  the  count  for  goods 
sold;  the  plaintiff  cannot  enter  a  nolle  prosequi.]  He 
may  enter  a  remittitur  as  to  the  damages  on  that  count. 
[Parke,  B. — No,  he  cannot,  because  he  has  received  them. 
You  might  have  taken  out  a  summons  to  strike  out  the 
count  for  goods  sold.  It  is  true,  if  you  go  down  to  trial, 
you  must  give  credit  for  the  150/. ;  but  that  must  be  done 
on  a  writ  of  inquiry.]  The  defendant  ought  to  be  con- 
cluded by  not  having  shewn  cause  against  the  rule. 

Parke,  B. — Not  when  the  Master  thinks  it  irregular. 
If  the  other  side  agree  that  you  shall  enter  a  nolle  prosequi 
on  the  count  for  goods  sold,  and  yet  keep  the  150/.,  you 
may  then  execute  your  rule  to  compute ;  but  as  the  case 
now  stands,  there  must  be  a  writ  of  inquiry. 

Rule  refused. 


Money  lent  for 
the  purpose  of 
gaming,  and  of 
playing  with 
at  an  illegal 
game,  such 
as  Hasard, 
cannot  be  re- 
oorered  back. 


M'KlKNELL  ».  RoBTNSON. 

Assumpsit.— The  second  and  third  counts  of  the 
declaration  were  in  indebitatus  assumpsit  for  money  lent, 
and  for  money  found  to  be  due  upon  an  account  stated. 
To  these  counts  the  defendant  pleaded,  that  the  said  sum 
of  30/.  in  the  second  count  mentioned,  was  borrowed 


BASTER  TSRM,  1  7ICT.  435 

by  the  defendant,  as  the  plaintiflf  then  well  knew^  and  was  B*ch:  of  PUat; 
knowingly  lent  by  the  plaintiff  to  the  defendant,  in  a  certain  ^ 

common  gambling  room,  in  and  parcel  of  a  certain  messuage  M*Kxnnell 
and  premises,  for  the  purpose  of  the  defendant's  illegally  Robinson. 
playing  and  gaming  therewith,  at  and  in  the  said  gambling 
room,  at  a  certain  illegal  game,  to  wit,  the  game  of  Ha- 
zard, contrary  to  the  statute  in  such  case  made  and  pro* 
vided;  and  that  the  account  in  the  last  count  mentioned 
was  had  and  stated  of  and  concerning  the  said  sum  of  30/. 
in  the  second  count  mentioned,  also  borrowed  and  lent 
as  aforesaid,  and  for  and  in  respect  of  no  other  debts  or 
monies  whatever.     Verification. 

Demurrer,  assigning  for  cause,  that  the  several  mat- 
ters in  the  last  plea  pleaded  and  set  forth  afford  no  an- 
swer to  the  second  and  last  counts,  inasmuch  as  money 
lent  for  the  purpose  of  gaming  with,  as  in  the  last  plea 
mentioned,  and  money  found  to  be  due  on  an  account 
stated  respecting  money  so  lent,  is  recoverable  by  action 
at  law. 

Crompton  in  support  of  the  demurrer. — It  has  been  set- 
tled that  it  is  no  defence  to  an  action  for  money  lent,  that 
it  was  lent  for  the  purposes  of  gaming,  and  that  the  sta- 
tute 9  Anne  c.  16  does  not  avoid  parol  contracts,  but  only 
the  securities  given  for  money  knowingly  lent  for  the  pur- 
poses of  gaming.  In  Barjeau  v.  Walmiley  (a),  the 
plaintiff  having  won  all  the  defendant's  ready  money  at 
tossing  for  five  guineas  a  time,  lent  him  ten  guineas  at  a 
time,  and  won  it,  till  the  defendant  had  borrowed  120 
guineas :  and  it  was  held,  in  an  action  for'teoney  lent,  that 
this  was  not  a  case  within  the  statute  9  Anne  c.  14.  That 
statute  enacts  (section  1),  that  "all  notes,  bills,  bonds, 
judgments,  mortgages,  or  other  securities  or  conveyances 
whatsoever,  given,  granted,  drawn,  entered  into,  or  exe- 

(«)  2  Stre.  1249. 
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Sdck.  qf  Pleats  ciited  by  any  person  or  persons  whatsoever,  where  the 
^  whole  or  any  part  of  the  consideration  of  such  eonveyanceft 
M*KxNMiLL  or  securities  shall  be  for  any  money,  or  other  valuaUe 
RoBiNioir.  thing  whatsoever,  won  by  gaming  at  cards,  dioe^  tablee, 
tennis,  bowles,  or  other  games  whatsoever,  or  by  betting 
on  the  sides  or  hands  of  such  as  do  game  at  any  of  the 
games  aforesaid,  or  for  the  reimbursing  or  repaying  any 
money  knowingly  lent  or  advanced  for  such  gaming  or 
betting  as  aforesaid,  or  lent  and  advanced  at  the  time  and 
place  of  such  play,  to  any  person  or  persons  so  gaming  or 
betting  as  aforesaid,  or  that  shall,  during  such  play,  so 
play  or  bet,  shall  be  wholly  void."  And  in  Rabin$0U  v. 
Bland,  (a)  Lord  Mansfield  says:  '^  As  to  the  money  lant^.: 
the  sense  of  the  legislature  seems  to  me  to  be  agreeable  (o 
the  cases  that  have  been  cited*  The  act  of  16  Can  H,  c. 
7,  s<  3)  does  not  meddle  with  money  lent  at  play.  Bot  aa 
to  money  lost,  and  not  paid  down  at  the  time  of  losing  ky 
it  says,  ^  That  the  loser  shall  not  be  compellable  to  make 
it  good ;  but  the  contract  and  contracts  for  the  same  and 
for  every  part  thereof,  and  all  securities,  shall  be  utterly 
void,'  &o.  The  words,  *  contract  and  contracts  for  the 
same,'  are  not  in  9  Anne,  and  I  dare  say  designedly  left 
ont***  And  Wilmott  J.,  says :  ''As  to  the  money lenti  the 
cases  that  have  been  cited  are  in  point  that  it  is  recover^ 
able.  But  if  there  were  none,  yet  I  should  be  clear  that 
the  pieintifF  may  maintain  an  action  for  thai!'  In  that 
case  there  was  a  security  given  also,  and  Wilmot,  J.,  adds, 
*'  The  contract  may  certainly  be  good,  though  the  aecu- 
rity  be  void."  So  in  Akinbrook  v.  Hall,  (b)  it  was  held 
that  asi  action  lay,  where  money  had  been  lost  by  the  de» 
fendant  on  a  bet  upon  a  horse  race,  which  had  been  paid 
by  the  plaintiff  at  the  defendant's  request.  And  in  Weiteth 
hall  V.  Wood,  (e)  it  was  ruled  by  Lord  Kent/on  that  money 


(a)  2  Burr.  1077;  1  W.  Black.  260.  (6)  2  Wilson,  309. 

(c)  1  Bsp.  18. 
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lent  to  play  witb,  without  any  security,  waa  reooTerabfe  id  JSmK*  tf  pim«» 

aatumpsit.    Lord  Kenyan  was  clearly  of  opinion  that  it     v 

waa  recorerable,  "  for  that  the  stat.  9  Anne  c.  H,  only     WKimmztt 

avoided  securities  for  money  lent  to  play  with,  and  did  not     roburbon. 

extend  to  cases  of  mere  loans  without  any  aecurity  taken*" 

The  case  of  Young  y.  Mooret  (a)  where  the  defeodantj 

who  had  been  arrested  for  money  wod  at  playi  was  di»* 

charged  out  of  custody  on  entering  a  common  appearanoef 

does  not  affect  theqoestioni  that  being  the  case  of  moMey 

lost  at  play.    All  the  eases  shew  that  the  money  being 

lent  for  the  purpose  of  playing  with,  or  of  paying  losses 

at  play,  does  not  prevent  a  contract  to  repay  the  loan 

from  arising. 

Wightmant  contra. — This  plea  states  that  the  money 
was  knowingly  lent  by  the  plaintiff  to  the  defendant  ia  a 
common  gambling  room,  in  and  part  of  a  certain  messuage 
and  premises,  for  the  purpose  of  the  defendant  illegally 
playing  and  gaming  therewithi  at  and  in  the  said  gambling 
room,  at  a  certain  illegal  game,  to  wit,  the  game  of  liaaardi 
so  that  the  demurrer  admits,  that  the  money  was  expressly 
lent  for  the  purpose  of  playing  at  Hazard.  In  all  the 
cases  which  have  been  cited,  it  was  hardly  brought  to  the 
attention  of  the  Court,  that  the  party  must  recover 
through  the  medium  of  aii  illegal  transaction.  All  the  sub*- 
sequent  cases  proceeded  upon  the  authority  of  Robinecn  v« 
Biand,  where  it  does  not  appear  that  the  money  was  lent 
to  pby  at  an  illegal  game,  but  the  contrary,  tor  the  aat 
of  gaming  was  not  illegal  in  France,  where  the  money  was 
lent;  and  it  was  said  that  it  might  have  been  a  wery  menr 
torioas  act,  as  Sir  John  Bland,  being  in  a  foreign  coantry^ 
might  very  naturally  have  been  distressed,  undev  his  then 
situation  amongst  foreigners,  for  want  of  ready  moneys  or 
knowing  how  to  procure  it.    But  here  this  game  is  alto- 

(a)  2  Will.  67. 
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^cU.rfPUai,  gether  illegal.    [Lord  Abinger,  C.  B.— How  do   you 
ffhew  it  to  be  illegal?]    It  is  a  game  prohibited  by  Ike 
Stat.  16  Car.  2,  c.  7.     The  second  section  of  that  statute 
enacts^  that  if  any  person  shall  by  fraud,  shifty  cousenage^ 
circumventioo,  deceit,  or  unlawful  device,  or  ill-prac4to 
whatsoever,  in  playing  at  or  with  cards,  dice,  tables;  Sec, 
win  any  money,  every  person  so  offending  shall  forlbit  tre- 
ble the  Value  of  the  money  so  won.     [Alderson,  B.— The 
game  of  Hazard  is  expressly  mentioned  in  the  12  Creo^S, 
c.  28.    The  first  section  recites  the  former  statutes; 
and  the  second  declares,  that  the  games  of  the  Ace  of 
Hearts,  Pharaoh,  Basset,  and  Hazard,  are,  and  are  there* 
by  declared  to  be,  games  or  lotteries  by  cards  or  dice 
within  the  meaning  of  the  before  recited  acts ;  and  th^t 
every  person   keeping  or  maintaining   the  said  games 
shall  be  subject  to  the  penalties  inflicted  by  that  act 
upon  any  person  who  should  set  up,  erect,  continue, 
or  keep  any  of  the  games  or  lotteries  in  that  net  men- 
tkmed.    And  the  third  section  prohibits  the  playing  at 
those  games  under  a  penalty  of  502.    Bolland,  B*^^ 
The  statute  16  Car.  2,  c.  7,  does  not  make  it  illegal  to 
ptay  at  games  with  cards  or  dice  ;  it  only  makes  cheating 
at  those  games  illegal.    Parke^  B. — The  atat.  18  Geo.  S, 
c.  S4>,  appears  to  make  it  illegal  to  play  at  any  game  with 
cards  or  dice.    The  second  section  enacts, ''  that  if  any 
person  or  persons  whatsoever  shall  play  at  the  game  of 
Roulet,  otherwise  Roly-*poIy,  or  at  any  game  or  games 
wHh  cards  or  dice  already  prohibited  by  law,  every  aueh 
person  so  offending  shall  incur  the  penalties*'  directed 
by  the  stat.  12  Geo.  2,  c.  38.    This  is  money  lent  to  a 
man  to  enable  him  to  do  an  illegal  act.]    All  that  the 
defendant  has  to  shew  is,  that  Hazard  is  an  illegal  game, 
and  it  is  quite  clear  that  it  is  so.    All  the  text  writers  have 
fallen  into  the  error,  that  Robinson  v.  Bland  decided  that 
money  lent  to  play  with,  though  at  an  illegal  game,  could 
be  recovered  back ;  but  it  decided  no  such  thing.    [Lord 
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JUnger,  C,  B. — ^Have  you  looked  at  Cannan  v.  Bryce  (a),  Ach.  ^^^9 
which  waa  decided  by  Lord  Chief  Justice  Abbott^  and  the    ^      ^  '  ^ 
Court  of  King's  Bench?]  Yes.   It  was  there  heldi  that  mo-    M'Kiitnei^ 
ney  lent,  and  applied  by  the  borrower,  for  the  express  pur-     aosiNBoar. 
pose  of  settling  losses  on  illegal  stock-jobbing  transactions^ 
to  which  the  lender  was  no  party,  but  knew  the  purposes 
to  which  the  money  was  to  be  applied,  could  not  be  reco- 
vered back  by  him : — that  as  the  act  of  Parliament  had 
prohibited  the  transaction,  the  contract  whereby  it  was  to 
be  carried  into  effect  was  illegal. — He  also  cited  Clayton 
y.  Dilly  (6),  and  Hasteloto  v.  Jackson  (c), 

Crcmpion,  in  reply. — The  statutes  which  have  been  re- 
ferred to  do  not  make  it  illegal  in  two  individuals  to  play  at 
Hazard ;  it  is  only  playing  at  public  gaming  tables  that  is 
prohibited  by  them.  There  are  two  classes  of  enactments. 
The  statutes  which  regulate  private  gaming,  and  which 
alone  are  applicable  to  this  case,  are  the  16  Car.  2,  c.  7,  and 
the  9  Anne,  c.  14.  The  other  class  was  to  prevent  the  set- 
ting up  lotteries  and  gaming  tables.  In  the  old  statute  of 
33  Hen.  8,  c  7,  s.  11,  a  penalty  o£6a.8d.  is  imposed  upQU 
persons  maintaining  a  house  for  unlawful  gaming.  Then 
comes  the  9  Anne,  c.  14,  which  was  followed  by  the  12  Geo* 
3,  c.  S8,  which  recites  the  10  &  1 1  Will.  3,  c.  17, 9  Anne,  c. 
6,  and  other  acts,  which  hare  relation  only  to  public  lot-  • 
teries  and  gaming  tables.  If  the  12  Geo.  2  was  intended 
to  apply  to  the  9  Anne,  c«  14,  it  is  extraordinary  that  it;  is 
not  recited  in  it.  The  third  section  of  that  act  depends 
upon  the  first.  The  former  enacts,  that  all  and  every 
person  and  persons  who  shall  be  adventurers  in  any  of  (he 
said  games,  lottery  or  lotteries,  sale  or  sales,  or  shall  play, 
set  at  stake  or  punt  at  either  of  the  said  games  of  the 
Ace  of  Hearts,  Pharaoh,  Basset,  and  Hasard,  shall  forfeit 


(a)  3  B.  &  Aid.  179.  W  4  Taunt.  166. 

(c)  8B.&;Cr.221. 
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^^^^^'^  the  ram  of  fi(HL;~tbat  isi  if  they  play  at  raeh  ganes  6t 
^  auch  tables  as  are  mentioned  in  the  first  seetioni  which 
If  <KixRBiA.  are  public  gaming  tables.  If  this  plea  had  shewn  that  the 
Roumoa.  transaction  took  place  at  a  eommon  gaming  tablei  it  might 
bat«.been  an  answer.  [Lord  Abingert  C.  B.-^The  ex- 
ception of  royal  palacesi  in  the  11th  section,  shews  that 
the  act  extends  to  all  other  houses.]  The  1 8  Oeo.  S,  ew  S4s 
seems  to  point  to  the  two  distinct  classes  of  cases.  The  9 
Anne,  c.  14,  is  not  referred  to  in  the  two  first  clauses,  which 
relate  to  public  gaming  tables,  but  is  referred  to  and 
reeited  in  the  third  section,  where  the  act  proceeds  to  the 
i^ulations  of  both  public  and  private  gaming.  It  does'not 
appear  upon  this  plea  that  the  money  was  lent  to  play  with 
at  a  common  gaming  table,  which  it  is  submitted  it  ought 
to  do,  to  shew  that  it  was  an  illegal  contract.  [Alderson, 
B. — In  Cannon  v.  Bryce,  Lord  C.  J.  Abbott  distinguishes 
the  Stock  Jobbing  Acf,  7  Geo.  S,  c.  8,  from  the  statute 
against  gaming ;  and  says,  "  for  the  latter  contains  no  pro- 
hibition against  the  payment  of  money  lost  at  play.*']  In 
Pellecai  v.  Angell{a)i  it  was  held,  that  a  foreigner  selling 
end  delivering  goods  abroad  to  a  British  subject  might 
l^over  the  price,  although  he  knew,  at  the  time  of  the 
sale,  that  the  buyer  intended  to  smuggle  them  into  this 
country.  It  is  submitted  that  this  game  is  not  an  illegal 
-  one,  unless  it  is  played  at  some  public  table,  and  that  that 
ought  to  appear  on  the  plea.  The  defendant  ought  to  shew 
that  it  is  a  game  which  is  positively  prohibited.  The 
statutes  which  prohibit  Hasard  seem  only  to  apply  to  public 
gamftig,  and  the  plea  does  not  make  this  out  to  have  been 
of  that  nature. 

Cur  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.— (After  stating  the  pleadings): 
(a)  2aM.&R.dll. 
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As  th^  plea  states^  that  the  money  for  whith  the  action  is  ^^£/^^' 
brought}  was  lent  for  the  purpose  of  illegally  playing  and 
gaming  therewitbi  at  the  illegal  game  of  ^'  Hazard,"  tiiis 
money  cannot  be  recovered  bads,  on  the  principle,  not  for 
the  first  time  laid  down,  but  fblly  settled,  in  the  oase  of 
Cann€MY*Brjfce(a).  This  principle  is,  that  tlie  repay- 
ment of  money,  lent  for  the  express  purpose  of  accompliali- 
ing  an  illegal  object,  cannot  be  enforced  9  and  there  is  no 
doubt,  but  that  it  is  illegal  for  any  person  to  play  at 
Hazard,  by  the  13  Geo.  2,  e.  28,  s.  2  8e  S,  and  18  Geo.  &, 
c^S^,  8.S,  which  impose  a  penalty  o(&QL  on  all  and  every 
person  who  shall  play  at  that  game.  But,  it  ia  contend* 
ed,  that  the  authorities  are  so  strong  in  favour  of  the 
maintenance  of  the  action,  that  we  ought  not  to  decide 
against  them.  Those  relied  upon  by  the  plaintiff  are  the 
cases  of  Batyeauv.  Walmsley  (&),  Robinson y.  Bland  (0)9 
and  Wetienhall  v.  Wood  (cQ.  The  first  of  these  cases 
was  decided  upon  the  9  Anne,  c.  14  only.  The  action  was 
not  for  money  lent  for  the  purpose  of  playing  at  a  game 
expressly  prohibited  by  the  statute  \2  Geo.  2,  or  any  other 
act;  but  for  money  lent  exceeding  10/.  for  the  purpose  of 
playing  with  it ;  and  the  propriety  of  the  decision^  upon 
the  construction  of  the  statute  of  Anne  itself,  may  well  be 
questioned,  as  there  is  much  weight  in  the  observation 
made  in  the  subsequent  case  of  Young  v.  Moore  (e),  that 
as  the  statute  has  made  all  securities  for  money  won  at  play 
void,  a  fortiori,  all  parol  contracts  of  that  sort  are  void. 
In  Robinson  y,Bland^  also,  the  money  was  not  lent  to  play 
with  at  an  illegal gSLme ;  and  in  Wettenhally.  Woody  Lord 
Kenyon^  at  Nisi  Prius,  held  that  money  lent  to  play  with 
at  a  common  gambling  house  could  be  recovered  back,  his 
Lordship  adverting  only  to  the  statute  of  9  Anne,  c.  14, 


(a)  3  B.  &  Aid.  179.  1077- 

{b)  2  Strange,  1249.  ((Q  1  Esp.  16. 

(c)  1  W.  Black.  260;  2  Burr.         («)  2  Wila.  67- 
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'B«*-^^'««fi  and  not  having  in  view  the  provisions  of  12  &  18  Geo.2» 
by  Dvhich  all  play  at  certain  games  is  prohibitedj  and  they 
who  play  rendered  liable  to  penalties. 

The  case  of  Alcinbrook  v.  Hall  (a)  was  also  cited  for 
the  plaintiff.  It  was  an  action  for  a  sum  exceeding  lOL, 
paid  by  the  plaintiff  for  the  defendant^  for  a  lost  wager  at 
a  horse-race,  and  is  like  the  case  of  Barjeau  v.  Walms- 
ley;  it  was  held  that  it  was  recoverable  back,  notwith* 
standing  the  statute  9th  Anne.  It  may  be  doubted,  since 
the  case  of  Cannan  v.  Bryce^  whether  this  case  would  now 
be  supported;  at  any  rate,  the  present  differs  from 
it,  as  all  play  whatever  at  the  game  of  Hazard  is  prohi- 
bited. 

We  therefore  think,  that  notwithstanding  these  autho- 
rities, the  money  lent  cannot  be  recovered ;  for  it  is  lent 
for  the  express  purpose  of  a  violation  of  the  law,  and 
enabling  the  borrower  to  do  a  prohibited  act ;  and  the 
principle  is  now  distinctly  laid  down  in  the  case  abof  e 
cited,  and  may  be  considered  as  finally  settled,  that  money 
so  lent  cannot  be  recovered. 

Judgment  for  the  defendant, 
(fl)  2  Wilson,  309. 


Dendy  v.  Powell. 

Apieftofiet-ofF  UeBT  for  money  paid,  money  lent,  &c.    Plea,  "  that 

the  time  of  the  the  plaintiff,  before  and  at  the  time  of  the  commencement 

^Th"wuSir  ^^^^^^  ^"^^'  *^^*  indebted  to  the  defendant  in  &c.,  which 

2rf?*!?**^ir"  ^^'^  B\xms  of  money  so  due  and  owing  from  the  plaintiff  to 

defendant  in  the  defendant,  exceed  the  supposed  debt  above  demanded, 

ez^ding^e^  &nd  all  damages  ever  sustained  by  the  plaintiff  by  reason 

bfthcpWnliff,  ^^^^^  detention  thereof,  and  out  of  which  said  sums  of 

but  omitted  to  money  so  due  and  owing  to  the  defendant,  he  the  defend- 

add,  "  and  itill 
<«"  indebted:-- 
Bitldf  on  demuizeri  that  the  plea  was  bad. 
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RTitis  ready  and  willing,  and  hereby  offers,  to  set  off  and  Bnek:  aTPUtu) 

allow  to  the  plaintiff  the  full  amount  of  the  said  debt  and 

damages,  according  to  the  form  of  the  statute  in  such  case 

made  and  provided.    Verification. 

-    Special  demurrer,  assigning  for  causes,  that  the  said 

plea  does  not  traverse  or  deny  any  material  allegation  in 

the  declaration,  nor  does  it  confess  and  avoid  the  causes 

of  action  to  which  it  is  pleaded,  in   this,  that  though  it 

sufficiently  confesses  and  admits  the  said  causes  of  action; 

yet  the  defendant  seeks  to  avoid  the  same,  by  stating 

that  before  and  at  the  time  of  the  commencement  of  the 

suit,  the  plaintiff  was  indebted  to  the  defendant,  without 

shewing  or  averring  that  the  said  supposed  debt  is  still  in 

existence,  and  unpaid  and  unsatisfied ;  and  thus  attempts 

by  inference  only  to  shew  a  debt  in  existeoee,  whexeas 

the  plea  ought  to  have  averred,  that  at  the  time  €xf  the 

commencement  of  this  suit,  the  plaintiff  was  and  atiU 

is  indebted,  inasmuch  as  a  defendant  can  set  off  only 

those  debts  which  were  due  to  him  from  the  plaintiff  at 

the  time  of  the  action  brought  as  well  as  at  the  time  of 

plea  pleaded  ;  and  for  that  it  does  not  appear  in  and  by 

the  said  plea,  that  there  is  any  debt  due  and  owing  from 

the  plaintiff  to  the  defendant,  whereas   it  ought  to  have 

been  shewn  and  alleged  affirmatively,  that  the  said  debt 

therein  stated  to  be  due  and  owing  from  the  plaintiff  to 

the  defendant  at  the  commencement  of  the  suit  was  still  an 

existing  debt,  and  ground  of  set-off;  and  for  that  the  said 

second  plea  is  uncertain,  and  that  no  certain  or  sufficient 

and  material  issue  could  be  taken  thereon,  which  would 

decide  the  cause. 

Wightntan,  in  support  of  the  demurrer,  was  stopped  by 
the  Court,  who  called  upon 

S.  Hughes  to  support  the  plea. — The  plea  is  good,  and 
sufficiently  shews  that  the  debt  which  the  defendant  seeks 
VOL.  III.  o  a  M.  w. 
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Exek,  of  Plioip  to  set  off  is  an  existing  debt.  Pleas  in  general  refer  to  the 
time  of  the  commencement  of  the  action,  and  nothing  which 
has  taken  place  subsequently  can  be  taken  notice  of.  Le 
Bret  V.  Papillon  (a).  In  Evans  v.  Prosser  {b),  it  was  held, 
that  a  plea  of  set-off  that  the  plaintiff  was  indebted  to  the 
defendant  ai  the  time  of  the  plea  pleaded,  was  bad.  If  the 
plea  had  stated  tiiat  the  defendant  was  still  indebted, 
those  words  would  be  immaterial,  and  no  issue  could  be 
taken  upon  them.  A  man  has  no  right  to  bring  an  action 
against  another,  if  the  other  has  a  claim  to  a  larger  amount 
against  him.  [Alderson,  B. — ^Where  do  you  find  it  laid 
down  that  a  party  is  obliged  to  set  off  his  debt?  The  sta- 
tute of  set-off  is  not  compulsory.]  The  plea  alleges,  that  at 
the  time  of  the  commencement  of  the  action,  the  plaintiff 
was  indebted  to  the  defendant  in  a  greater  amount  than 
that  claimed  by  the  plaintiff.  [Alderson,  B. — ^For  all  that 
appears  by  the  plea,  the  defendant's  claim  may  have  ceased 
to  exist  since  the  action  was  brought.]  If  so,  that  might 
have  been  specially  replied.    Jackson  v.  Goddard  (c). 

Lord  Abinoer,  C.  B. — The  Court  are  all  of  opinion 
that  this  plea  is  bad.  No  doubt,  all  pleas  refer  to  the  time 
of  the  commencement  of  the  action ;  but  until  the  de« 
fendant  offers  to  set  off  his  cross  demand  against  the 
plaintiff's  claim,  the  plaintiff  cannot  know  that  he  means 
to  do  BO* 

Parke,  B. — The  rule  is,  "verba  fortius  accipiantur  con- 
tra proferentem."  The  defendant  does  not  plead  that  this 
is  an  existing  debt ;  then  we  cannot  infer  that  it  is  so,  but 
have  a  right  to  infer  that  it  has  been  satisfied. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  4  East,  502.  (b)  3  T.  R.  166.  (c)  1  G.  &  M.  46. 
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Mtnh.  of  Phaif 
1838. 

Ellis  v.  Thompson  and  Kebbel.  ^     v     '^ 

A  SSUMPSIT.— The  declaration  stated,  that  on  the  22nd  A.,  the  proprie- 
of  March,  1837,  it  was  agreed  between  the  plaintiff  and  mine  called  the 
the  defendants  that  the  plaintiff  should  sell  to  the  defend-  ^tu'at^lT^'r 
ants,   and  the  defendants  should  buy  of  and  from  the  Shrewsbury, 
plaintiff,  and  the  plaintiff  then  sold  to  the  defendants,  200  leadmerchant  in 
tons  of  Bog  Mine  lead,  deliverable  in  the  river  Thames,  written  contract, 
to  be  paid  for  by  the  buyers'  acceptance  at  six  months,  or  Bog  Ki^e* lead 
three  months  with  the  deduction  of  li  per  cent  discount,  •^^^i*  per  ton, 

,       .  ,   ^,  ,.  1      .^  ,         .  deliferable  in 

or  by  cash  with  2$  per  cent  discount,  at  the  buyers  option,  the  rirer 
The  declaration  then  averred  mutual  promises,  and  alleged  broker  who     * 
that  after  the  making  of  the  agreement,  and  at  and  within  "•*«  thecon- 

^  ,        ®  tract  stated  at 

a  reasonable  and  proper  time  in  that  behalf,  to  wit,  on  the  the  time,  in  an- 
1st  of  May,  1837,  the  plaintiff  was  ready  and  willing,  and  tiorby  B.?"iiat 
then  tendered  and  offered  to  the  defendants  to  deliver  to  J.^^^^^'Tr 
them  the  said  200  tons  of  Bog  Mine  lead  in  the  river  ««"'•  A  few 
Thames  aforesaid,  at  the  price  aforesaid,  and  then  re-  b.  applied  to  the 
quested  the  defendants  to  accept  the  same  at  the  price  and  w'hether^Al^^^ 
upon  the  terms  aforesaid,  &c.     Breach — that  the  defend-  '^f"**  f^*.^? 

'^  allow  the  freight 

ants  did  not  nor  would  accept  or  pay  for  the  same  or  any  or  insurance 
part  thereof,  whereby  the  plaintiff  was  obliged  to  sell  and  CLwi^w/!  to 
dispose  of  it  to  other  persons  for  3,200/.,  being  less  than  ^ili  b^'J^'!*^' 
the  sum  agreed  to  be  paid  by  the  defendants  by  the  sum  quendy required 

^  ,  «^^.  r  ^  J  the  lead  to  be 

of  1,200/.  delivered  in 

Pleas — first,  nonassumpserunt;  secondly,  that  the  plain-  ap^aredthat 

Gloucester  and 
LiTerpool  were  the  usual  ports  of  shipment  for  London;  but  the  Bog^  Mipe  lead  was  first  brought 
by  barges  down  the  Severn  from  Shrewsbury  to  Gloucester.  The  lead  was  delayed  a  con- 
siderable time  in  this  part  of  Its  transit  by  the  lowness  of  the  water,  and  when  it  arrived  in  Lon- 
don, B,  refused  to  receive  it,  the  price  having  fiillen  considerably.  In  an  action  by  A.  against  B. 
for  not  accepting  the  lead,  B.  pleaded  that  the  plaintiff  was  not  ready  to  deliver  it  within  a  reason- 
able time,  on  which  issue  was  joined.  The  broker  stated  (in  addition  to  the  above  facts)  that  he 
had  understood  from  A.  that  the  lead  was  at  Shrewsbury.  The  learned  Judge  sUted  to  the  jury 
that  it  might  be  taken  for  granted  that  the  understanding  of  the  parties  was,  that  the  lead  was 
ready  for  shipment  at  Olauceiter  or  Liverpool,'  that  this  was  confirmed  by  the  defendant's  applica- 
tion as  to  the  freight  and  insurance;  and  that  if  they  thought  it  ought  to  have  arrived  in  a  shorter 
tiiDe»  if  ready  for  shipment  at  Gloucester  or  Liverpool,  the  defendant  was  entitled  to  a  verdict:— 
Held,  that  the  parol  representation  of  the  broker,  that  the  lead  was  ready  for  shipment,  was  admis- 
sible in  evidence,  not  to  vary  the  written  contract,  but  as  one  of  the  data  from  which  the  reason- 
ableness of  the  time  was  to  be  determined. — Held,  also,  that  the  direction  of  the  learned  Judge  was 
warranted  by  the  evidence. 

qq2 


416  CASES  IN  THE  BXCHBQUER| 

Btteh.  rf  PitoM,  tiff  was  not  ready  or  willing,  and  did  not  tender  or  offer 
to  the  defendants  to  deliver  to  them  the  said  200  tons  of 
Bog  Mine  lead  in  the  declaration  mentioned ,  or  any  part 
thereof^  within  a  reasonable  or  proper  time  in  that  behalf, 
in  manner  and  form,  &c.:  on  which  issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  sittings 
at  Guildhall  after  last  Michaelmas  Termi  the  facts  ap- 
peared to  be  as  follows : — 

The  plaintiff,  at  the  time  of  making  the  contract  with 
the  defendants  on  which  this  action  was  brought,  was  the 
owner  of  one  half  of  a  valuable  lead  mine  in  Shropshire, 
called  the  Bog  Mine.  The  defendants  were  extensive  lead 
merchants  in  London.  On  theS^nd  of  March,  1837,  the 
defendants  contracted  to  buy  of  the  plaintiff,  through  the 
medium  of  the  firm  of  J.  &  J.  Soper,  brokers  in  London, 
SOO  tons  of  Bog  Mine  lead.  The  following  is  a  copy  of 
the  bought  note : — 

<'  London,  22nd  March,  1837. 
''  Bought  per  account  of  Messrs.  Wm.  Thompson  &  Co., 
or  Mr.  Thomas  Elh's, 

"  Two  hundred  tons  of  Bog  Mine  lead,  deliverable  in 
the  river  Thames,  at  22L  per  ton  ;  to  be  paid  for  by  the 
buyers*  acceptance  at  six  months,  or  three  months  with 
the  deduction  of  one  and  a  quarter  per  cent,  discount,  or 
by  cash  with  two  and  a  half  per  cent,  discount,  at  buyers* 
option.  Jno.  &  Jas.  Soper,  Brokers.*' 

Mr.  Soper,  the  broker,  being  called  for  the  plaintiff, 
stated  on  cross-examination,  that  when  the  defendant, 
Mr.  Thompson,  had  bought  the  lead,  but  before  the 
bought  and  sold  notes  were  made  out,  he  asked  the  witness 
whether  the  lead  was  ready  for  shipment,  and  the  witness 
said  it  was.  This  evidence  was  not  objected  to  by  the 
plaintiff  *8  counsel.  The  witness  stated  also,  in  answer  to 
questions  by  the  Lord  Chief  Baron,  that  the  plaintiff 
always  told  him  his  lead  was*  from  the  Bog  Mine,  and 
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came  down  to  Shrewsbury,  and  he  (the  witness)  took  it  &«*•  ^  ^'m*, 
for  granted  it  was  to  be  shipped  at  Shrewsbury.  On  the 
^5th  of  March,  the  witness  saw  the  defendant  Kebbel, 
who  asked  him  whether  the  plaintiff  would  be  agreeable 
to  allow  the  freight  or  insurance  from  Gloucester  or 
Liverpool ;  which  it  appeared  were  the  usual  ports  from 
which  goods  from  Shropshire  were  shipped  for  London. 
This  request  was  communicated  to  the  plaintiff,  who  as* 
sented  to  it;  of  which  Soper  informed  the  defendant 
Kebbel.  Messrs.  Soper  subsequently,  howeyer,  received 
a  letter  from  the  defendants  (dated  5th  April),  as  fol- 
lows : — 

"  Gentlemen. — We  will  thank  you  to  give  instructions 
immediately  for  the  shipment  of  the  whole  of  the  SOO  tons 
of  Bog  Mine  lead,  purchased  by  us  of  Mr.  Ellis.  We 
require  it  all  delivered  here/' 

"  Wm.  Thompson  &  Co." 

It  was  proved  also  that  the  Bog  Mine  lead  was  smelted 
at  a  place  called  Ponsbury,  about  half  way  between 
Shrewsbury  and  the  mine,  and  sixteen  miles  distant  from 
Shrewsbury ;  that  it  was  then  sent  on  to  Shrewsbury,  and 
there  laid  up  until  the  plaintiff's  agent  there  had  an  order 
to  forward  it,  when  it  was  shipped  on  the  river  Severn,  in 
barges  drawn  by  horses,  to  Gloucester,  and  thence  by  sea 
to  London ;  that  at  the  time  of  making  the  contract  with 
the  defendants,  the  plaintiff  had  SOO  tons  of  the  Bog  Mine 
lead  laid  up  at  Shrewsbury  ready  for  shipment  thence, 
and  on  the  5th  of  April,  an  order  was  given  to  the  agent 
there  to  forward  it  as  soon  as  he  possibly  could.  There 
was  not,  however,  water  enough  in  the  Severn  for  it  to 
get  down  so  quickly  as  usual,  and  a  delay  of  several  weeks 
was  thereby  necessarily  occasioned;  the  plaintiff,  in  conse- 
quence, applied  to  the  other  part  owner  of  the  Bog  Mine, 
Mr.  Cross,  to  allow  him  to  use  some  lead  of  his  which 
was  lying  at  Gloucester,  in  order  to  make  up  the  quantity 
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Ate*.  0/  fi£Ms,  for  the  defendants ;  Mr.  Cross  agreed  to  do  so ;  and  the 

->    SOO  tons  were  shipped  for  London,  133  on  the  11th,  and 

fiLus        ibe  remaining  67  on  the  15th  of  May.     On  the  12th  of 

.  TMmmcof.  May,  the  defendants  returned  the  bill  of  lading  of  the 
133  tons,  which  had  been  transmitted  to  tliem,  and  re- 
fused to  have  anything  to  do  with  tlie  lead*  It  arrived  in 
London  on  the  27th.  The  price  had  then  &llen  to  16L 
per  ton,  after  which  rate  the  defendants  offered  payment 
to  the  plaintiff.  The  plaintiff  declined  to  accept  it  as  any 
fulfilment  of  the  contract;  but  it  was  agreed  that  the  lead 
should  be  taken  by  the  defendants  at  that  price,  on  the 
same  terms  as  if  it  had  been  sold  to  a  third  party  in  con- 
sequence of  the  defendants  having  refused  to  accept  it 
after  tender  made,  without  prejudice  to  the  question  be- 
tween the  parties. 

The  Lord  Chief  Baron,  in  summing  up,  stated  to  the 
jury  that,  in  his  opinion,  it  might  be  taken  for  granted 
that  the  understanding  of  the  defendants,  and  of  the 
broker,  was,  that  the  lead  was  ready  for  shipment  at  either 
Gloucester  or  Liverpool;  and  that  this  conclusion  was 
confirmed  by  the  application  made  by  the  defendant 
Kebbei,  to  know  whether  the  plaintiff  would  consent  to 
pay  the  freight  and  insurance  from  Liverpool  or  Glou- 
cester, as  the  case  might  be ;  and  that  the  defendants  had 
a  right  to  expect  that  the  lead  should  be  delivered  within 
a  reasonable  time,  with  reference  to  the  average  voyage 
from  one  or  the  other  of  those  ports  to  London ;  and  he 
told  the  jury,  that  if  they  thought  the  lead  ought  to  have 
arrived  in  a  shorter  time,  if  ready  for  shipment  ai  GlauceM^ 
ier  or  Liverpool^  according  to  the  representation^  the 
defendants  were  entitled  to  the  verdict  The  jury  having 
found  a  verdict  for  the  defendants, 

Crowder,  in  Hilary  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  two  grounds :  first,  that  the  e?ideBceof  the  parol 


BA8TBR  TERMp  1  VICT.  419 

representation  made  by  the  broker,  that  the  lead  was  ready  EMck.  rf  fkat^ 
for  shipment,  was  improperly  admitted  to  vary  the  writ-  ^  '  ^ 

ten  contract  between  the  parties;  and  secondly,  that  Ellu 
the  learned  Judge  had  not  left  to  the  jury  the  construction  THoa»fov. 
to  be  put  on  that  statement,  and  upon  the  defendants' 
application  for  allowance  of  the  freight  and  insurance! 
which  did  not  necessarily  import  that  the  lead  lay  for  ship- 
ment at  Gloucester  or  Liverpool,  but  might  mean  only 
that  the  defendants  desired  to  have  the  option  of  disposing 
of  the  lead  at  either  of  those  ports,  on  its  arrival  there 
from  Shrewsbury. 

Maule  and  Sir  W.  Folleit  now  shewed  cause. — In  the 
first  place,  even  if  the  parol  representation  made  by  the 
broker  were  not  properly  admissible,  yet  having  been 
admitted,  and  summed  up  to  the  jury,  without  any  objec- 
tion on  the  part  of  the  plaintiff,  he  cannot  now  raise  the 
objection  to  its  admissibility.  It  is  not  alleged  that  the 
verdict  was  not  fully  warranted  by  the  evidence.  And  the 
Judge  ought  not  to  exclude  from  the  consideration  of  the 
jury  any  evidence  given  in  the  cause,  which  has  been  ad- 
mitted without  objection,  and  is  relevant  to  the  issue.  It 
cannot  be  said  that  this  evidence  was  not  relevant,  but  it 
is  urged  that  it  cannot  be  admitted  to  vary  the  terms  of 
the  written  contract.  That  is  a  rule  of  law  for  the  exchi^ 
Hon  of  evidence,  which,  in  respect  of  its  quality,  ought 
not  to  be  admitted  at  all.  The  objection  ought,  therefore, 
if  at  all,  to  have  been  taken  at  the  trial. 

But  secondly,  the  evidence  was  properly  admitted,  and 
the  direction  of  the  learned  Judge  was  perfectly  correct. 
The  parol  statement  of  the  broker  was  not  received  to 
vary  the  contract,  but  to  apply  it  to  the  particular  issue—- 
the  question  of  reasonable  time.  What  is  a  reasonable 
time  for  the  performance  of  a  contract  (that  being  a  term 
imported  into  the  contract  by  law)  depends  on  the  subject 
matter  of  the  contract,  and  the  circumstances  under  which 
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^^\^^^'  it  is  made.  Now,  on  the  face  of  the  contract  iUelf  in  this 
case,  nothing  appears  to  shew  where  the  lead  was,  or  that 
it  was  not  to  be  deliverable  at  once.  The  term  "  Bog 
Mine*'  is  descriptive  only  of  the  quality  of  the  lead.  Any 
SOO  tons  of  Bog  Mine  lead,  wherever  they  might  be, 
would  answer  the  terms  of  the  contract.  Then,  the  state* 
ment  of  the  broker,  that  the  lead  was  ready  for  shipment^ 
it  appearing  also  that  Gloucester  and  Liverpool  were  the 
usual  places  of  shipment,  apply  the  reasonable  iimey  which 
is  an  implied  term  in  the  contract,  to  the  time  which  ought 
reasonably  to  be  occupied  by  a  voyage  from  such  place  of 
shipment  to  the  river  Thames,  where  the  lead  was  deliver- 
able. Shipment  cannot  properly  mean  any  thing  but  a 
loading  on  board  a  vessel  to  be  sea-borne*  The  reasonable- 
ness was  to  be  calculated  from  all  the  circumstances  knaum 
to  the  defendants^  to  which  the  contract  was  subject.  This 
declaration  of  the  broker  was  one  of  such  circumstances  : 
just  as  the  plaintiff  gave  in  evidence  the  situation  of  the 
Bog  Mine,  and  (he  existence  of  the  dep6t  at  Shrewsbury,  to 
shew  that  those  were  facts  notorious  to  all,  and  therefore 
known  to  the  defendants,  which  ought  to  induce  the  con- 
clusion that  the  reasonable  time  was  to  begin  from  Shrews* 
bury.  The  plaintiff*  would  be  clearly  liable  in  respect  of 
an  unreasonable  delay,  though  it  was  by  reason  of  the  state 
of  the  weather  or  of  the  navigation.  Then,  the  construc- 
tion put  by  the  Lord  Chief  Baron  on  the  defendant's  ap- 
plication as  to  the  freight,  was  clearly  the  right  one.  It 
only  imported  that  the  defendant  did  not  know  at  which  of 
the  two  ports  the  lead  was.  The  language  is  manifestly 
that  of  a  person  who  is  speaking  of  goods  which  he  under- 
stood to  be  in  a  capacity  to  be  shipped. 

Crowder  and  Kaye,  contra. — ^With  regard  to  the  argu- 
ment that  the  evidence  of  the  broker  ought  to  have  been 
objected  to  when  given,  that  could  not  have  been  done, 
because  it  was  strictly  admissible,  as  a  declaration  made 
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by  the  plaintiff's  agent  that  in  fact  the  lead  was  ready  Bfek.  of  Fieat, 
for  shipmenti — supposing  it  not  to  have  been  shown  where 
the  lead  was.  But  it  is  altogether  a  different  question^ 
whether  it  was  to  be  incorporated  into  the  contract,  as  a 
kind  of  warranty  that  the  lead  was  ready  for  shipment  at 
a  particular  place.  The  defendants,  extensive  lead  mer- 
chantSi  dealing  with  the  plaintiff,  the  proprietor  of  the 
Bog  Mine,  must  have  known  where  that  mine  was,  and 
that  the  lead  was  to  come  from  thence.  [Parke,  B. — The 
defendants  say  it  does  not  vary  the  contract — that,  not- 
withstanding this  representation,  the  plaintiff  was  not 
bound  to  deliver  lead  lying  at  Gloucester  or  Liverpool ; 
but  that  it  was  only  applicable  to  shew  in  what  time  the 
defendants  had  a  right  to  expect  the  delivery.]  It  ap- 
peared that  in  fact,  so  far  at  least  as  the  party  who  made 
this  representation  understood,  the  plaintiff's  lead  was  at 
Shrewsbury.  Then  he  says  it  is  ready  for  shipment,  not 
saying  where ;  and  yet  it  is  to  be  inferred  that  it  was  at 
Gloucester  or  Liverpool :  the  summing  up  of  the  learned 
judge  assumes  that  to  be  the  case.  Although,  therefore, 
it  does  not  bind  the  plaintiff  to  deliver  lead  lying  there, 
yet  it  does  bind  him  to  deliver  lead  which  is  to  be  as- 
sumed, for  a  collateral  purpose,  to  come  from  thence. 
Conceding  that  the  representation  of  the  broker  is  one  of 
the  data  by  which  the  contract  is  to  be  applied,  there 
were  other  data  which  ought  ako  to  have  been  taken  into 
consideration,  but  were  not;  viz.  that  the  plaintiff  was  the 
owner  of  the  Bog  Mine— that  the  defendants  must  have 
known  its  situation — that  the  broker  understood  the  lead 
was  at  Shrewsbury.  It  was  not  left  to  the  option  of  the 
jury  what  the  parties  understood  by  its  being,  according 
to  the  representation,  ready  for  shipment.  The  same, 
observations  apply  to  the  conversation  between  the  broker 
and  the  deFendant  Kebbel:  it  was,  at  all  events,  capable 
of  the  construction  put  upon  it  on  the  plaintiff's  part,  and 
the  jury  ought  to  have  decided  which  was  the  right  one. 
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Ejfch.  af  i^Um,  Lord  AbinoeRi  C*  B. — I  am  glad  this  caae  has  under- 
gone this  discussion,  as  it  was  considered  that  one  point 
wafi  of  some  importance.  The  action  is  brought  on  a 
contract  for  the  sale  of  Bog  Mine  lead,  and  the  aUegation 
in  the  declaration  is,  that  the  plaintiff  was  ready  and  will- 
ing to  deliver  it  within  a  reasonable  time ;  and  the  issue 
is,  not  upon  the  construction  of  the  contract,  but  upon 
the  coUaieral  point,  whether  the  plaintiff  was  ready 
to  deliver  it  within  a  reasonable  time.  Now  it  has  been 
contended,  first,  that  I  ought  not  to  have  received  in  evi- 
dence the  statement  of  the  broker,  that  the  lead  was  ready 
for  shipment,  because  that  implies  a  variatioji  of  the  con- 
tract ;  and  that  the  plaintiff  could  not  be  bound  by  any 
representation  of  his  agent,  unless  it  was  a  representation 
made  in  fraud,  which  rendered  the  contract  void.  That 
proposition  is  very  specious,  but  it  appears  to  me  to  have 
no  just  application  to  this  case.  The  question  of  reason- 
able or  not  reasonable  time  is  collateral  to  the  contract. 
If  the  contract  itself  had  disclosed  any  thing  about  time,  it 
might  have  explained  all  the  circumstances ;  or  if  the  con- 
tract had  contained  any  specification  of  the  particidars 
from  which  the  time  could  necessarily  be  inferred,  in  like 
manner  it  would  exclude  all  pai-ol  communication  that 
could  alter  such  necessary  inference.  But  where  the  con- 
tract is  entirely  silent,  how  are  you  to  judge  of  the  rea- 
sonableness of  the  time,  if  you  are  to  exclude  all  evidence 
whatever  by  which  it  is  to  be  computed  ?  Suppose  a  man 
contracts  to  sell  certain  goods,  and  the  parties  agree  that 
the  goods  shall  be  conveyed  to  London,  and  nothing  be 
said  about  the  time  of  delivery,  would  it  not  be  essential 
to  ascertain  what  the  parties  were  contracting  about, 
and  whether  any  thing  was  said  at  the  time,  and  whether, 
the  reasonable  time  not  being  shewn  by  the  contract  itself, 
you  could  derive  it  from  other  sources  ?  Therefore,  in 
every  contract  of  this  sort,  the  circumstances  from  which 
the  reasonableness  of  the  time  is  to  be  inferred,  must  be 
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collected  from  the  parol  evidence.    Now,  Mr.  Crowder  EmcL  nf  Pisat, 

.  1838. 

contends  he  was  at  liberty  to  give  parol  evidence  to  shew  ^  *   ^ 

that  there  was  lead  ready  for  shipment  at  Shrewsbury ;  at  Ellu 
least,  that  such  was  the  broker's  belief;  admitting  that  he  Tbommoh. 
never  stated  that  to  the  other  side.  That  very  argument 
is  framed  on  the  supposition  that  you  must  receive  cir- 
cumstantial evidence.  Then  the  question  is,  the  goods 
being  described  as  ready  for  shipment,  where  was  the 
usual  place  for  the  shipment  of  this  particular  description 
of  lead  {  It  is  admitted  that  the  usual  places  of  ship- 
ment for  London  are  Gloucester  and  Liverpool ;  but  it  is 
now  contended  that  the  broker  had  contemplated  very 
differently  in  his  own  mind«  and  what  was  passing  in  his 
own  mind  ought  to  be  before  the  jury,  though  be  did  not 
communicate  it  to  the  defendants;  and  that  the  defendants, 
having  been  before  concerned  in  these  matters,  ought  to 
have  known  what  was  in  the  broker's  mind ;  and  that  both 
parties  must  have  known  the  usual  place  of  shipment  to  be 
Shrewsbury.  It  appears  to  me  that  it  is  quite  preposterous 
to  suppose  you  can  admit  the  broker's  opinion,  and  the 
broker's  knowledge,  as  data  for  deciding  the  reasonableness 
of  the  time,  and  exclude  at  the  same  time  the  other  circum- 
stances of  the  case.  It  is  said,  however,  that  the  circum- 
stances of  the  application  in  which  a  deduction  was  claimed 
by  Mr.  Kebbel,  in  respect  of  the  freight  and  insurance,  fur- 
nish a  reason  why  the  time  should  be  computed  from  Shrews- 
bury. It  seems  to  me  that  this  argument  is  fallacious.  I  own 
I  assumed  that  the  parties  contracting  supposed  they  were 
contracting  for  lead  ready  to  be  shipped  at  Gloucester 
or  Liverpool ;  and,  having  made  that  contract,  an 
application  is  made  to  the  seller  to  be  relieved  from 
freight  and  insurance  from  one  of  those  two  places,  which- 
ever it  may  be,  it  being  convenient  to  the  defendants  to 
sell  the  lead  again  at  the  place  where  it  was  ready  to  be 
shipped :  and  it  is  also  in  evidence,  that  this  is  an  article 
which  fluctuates  considerably  in  price,  and  it  might  be 
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Exch.  of  Pleat,  very  convenient  for  the  parties  to  sell  it,  without  taking 
upon  themselves  the  expense  of  its  coming  to  London,  and 
selling  it  at  a  later  period.  It  appears  to  me  that  if  the  par* 
ties  had  contemplated  that  the  goods  were  at  Shrewsbury, 
they  would  equally  have  contracted  to  be  relieved  from  the 
freight  from  Shrewsbury  as  from  Gloucester  or  Liverpool; 
and  the  omission  of  that  seems  to  shew  that  Gloucester  and 
Liverpool  were  the  two  salient  points,  (if  I  may  so  speak) 
from  which  this  contract  was  to  proceed.  I  think  I  told 
the  jury,  that,  as  the  contract  was  silent  upon  the  sub* 
ject,  we  could  only  know  what  the  parties  were  dealing 
about  from  their  conversation  before  the  contract  was 
entered  into  in  writing,  when  it  was  said  the  goods  were 
ready  for  shipment.  It  occurred  to  me  that  the  defendants 
would  never  have  made  so  blind  a  bargain  as  to  pur- 
chase lead,  which,  for  aught  they  knew,  might  be  sub- 
jected to  a  long  and  difficult  navigation  from  Shrewsbury 
to  Gloucester ;  they  would  naturally  ask  some  questions 
respecting  the  lead,  being,  as  it  is,  an  article  which  might 
rise  or  fall  very  much  in  price;  and  I  take  it  for  granted 
that  Messrs.  Thompson  &  Kebbel,  who  were  eminent 
lead  merchants,  would  ask  the  question,  *'  Where  is  the 
lead  you  mean  to  sell  us?"  the  answer  is, ''  Ready  for  ship- 
ment;" which  it  is  said  they  supposed  to  mean  ready  for 
shipment  at  Shrewsbury :  if  they  did,  they  must  be  aware 
they  would  be  bringing  upon  themselves  the  responsi* 
bility  of  a  very  long  and  difficult  navigation,  which  might 
be  many  weeks  before  it  was  accomplished.  I  think  it  is 
plain  they  did  not  mean  to  take  into  the  account  the 
transit  from  Shrewsbury  at  all.  It  appears  to  me,  there* 
fore,  that  I  was  correct  in  stating  to  the  jury,  that  the 
reasonable  time  was  to  be  calculated  from  the  place  from 
which  the  parties,  by  their  conversation  at  the  time,  must 
be  taken  to  have  understood  that  the  goods  were  to  be 
shipped,  namely,  from  Gloucester  or  Liverpool.  lam  of 
opinion,  therefore,  that  the  rule  ought  to  be  discharged. 
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B0LLAND9  B.  (a) — I  am  of  the  same  opinion,  that  the  £fcn.  of  pua*, 
rule  should  be  discharged.  When  this  case  was  brought 
before  the  Court,  it  was  moved  on  the  ground  of  misdirec- 
tion; but,  throughout  the  argument  which  has  taken 
place,  and  which,  on  both  sides,  has  been  strongly  and 
plainly  put  to  the  Court,  it  does  not  appear,  from  any 
thing  the  Chief  Baron  is  reported  to  have  said,  that  there 
was  any  misdirection.  I  confess  that  I  felt  a  good  deal 
the  force  of  the  argument  urged  by  Mr.  Matde  on  the 
part  of  the  defendants,  that  it  was  too  late  for  the  plain- 
tiff to  make  the  objection  that  has  been  made.  When  a 
party  omits  to  make  an  objection  to  a  question,  and  relies 
upon  the  answer  being  in  his  favour,  and  it  turns  out  dif- 
ferently, it  is  too  late  then  to  come  and  complain  of  coun- 
sel in  putting,  or  the  Court  in  allowing  such  a  question  to 
be  put.  There  are  many  questions  and  answers  given  in 
Court  which  are  not  strictly  regular ;  there  are  many  cases 
in  which  evidence  is  admitted  by  the  Court,  whicli,  if  the 
party  on  the  other  side  had  objected  to  it  at  the  trial,  as  not 
being  proper  evidence,  it  would  have  been  the  duty  of  the 
judge  to  refuse.  But,  upon  looking  at  the  question  put 
to  the  broker,  it  does  not  appear  to  me  that  any  objection 
to  it  could  have  prevailed.  From  the  manner  in  which 
Mr.  Crowder  has  put  the  objection  to-day,  he  seems  to 
consider  that  the  evidence  for  some  purposes  would  have 
been  admissible  in  this  case ;  and  it  appears  to  me  that 
it  is  admissible  for  the  purpose  for  which  the  defendants 
use  it.  The  question  was,  **  whether  or  not  the  article 
in  question  was  ready  for  shipment:'*  the  answer  is, 
''Yes  :**  and  it  is  said  my  Lord  has  put  an  interpretation 
upon  the  contract  which  he  ought  not  to  have  put,  by  di- 
recting the  jury,  on  this  part  of  the  case,  that  by  the  term 
shipmeni  was  meant  shipment  at  or  from  a  port  from  which 
a  transit  could  be  had  into  the  river  Thames,  and  that 

(a)  Parke,  B.,  had  left  the  Court  during  the  argument. 
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Eiwft.  ftf  PkM,  the  navigation  between  Shrewsbury  and  Gloucester  could 
not,  in  mercantile  terms,  be  considered  a  shipment.  I  can- 
not say  that  this  is  any  misdirection  in  point  of  law.  The 
learned  Judge  may  be  considered,  in  what  he  said,  as  giv- 
ing what,  in  his  opinion,  was  an  explanation  of  the  term 
shipment;  and  the  jury,  who  were  very  capable  of  judg- 
ing on  the  point,  adopted  his  interpretation*  Then,  is 
there  any  thing  in  the  contract  itself  which  would  mark 
out  any  point  of  locality  of  the  lead  at  the  time  the  pur* 
chase  was  made,  from  whence  the  reasonable  time  of  its 
transit  could  be  inferred,  or  which  could  shew  that  it  was 
necessarily  at  Shrewsbury  ?  Lead  coming  from  different 
mines  may  be  at  different  points;  there  is  no  descrip- 
tion given  which  shews  the  Court  or  the  jury  that  the 
lead  must  necessarily  be  lying  at  Shrewsbury.  We  then 
have  no  proof,  but  what  has  been  stated  by  the  broker, 
what  the  shipment  meant:  that  statement  I  consider 
proper  evidence  for  the  jury  to  act  upon,  and  the  jury 
have  found  that  it  could  not  mean  any  thing  else  than 
shipment  from  the  port  of  Gloucester  or  from  the  port  of 
Liverpool.  And  I  think  the  inquiry  subsequently  made 
on  the  part  of  the  defendant  clearly  indicated  that  he 
considered  the  lead  was  ready  for  shipment  at  some 
port.  For  these  reasons,  I  think  the  rule  should  be 
discharged. 

AldMsoiCi  B. — I  am  of  the  same  opinion.  This  was  a 
eontract  for  the  delivery  of  200  tons  of  Bog  Mine  lead, 
which,  according  to  the  terms  of  the  contract,  was  deliver- 
able in  London.  There  is  no  specification  in  the  con- 
tract as  to  the  time  when  the  delivery  is  to  take  place,  and 
therefore  the  law  would  imply  that  the  delivery  should 
take  place  within  a  reasonable  time;  and  it  is  a  question 
for  the  jury  at  the  trial,  and  this  was  the  question  put  to 
them,  how  the  reasonable  time,  which  is  an  implied  part 
of  the  contract,  is  to  be  ascertained.    It  seems  to  me  the 
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correct  mode  of  ascertainin^r  what  reasonable  time  is  in  such  •&«*•  of  Fkm^ 

1838 
a  case  as  this,  is  by  placing  the  Court  and  jury  in  the  same  ^   *  ^ 

situation  as  the  contracting  parties  themselves  were  in  at  ^i.im 
the  time  they  made  the  contract :  that  is  to  say,  by  placing  Thompsok. 
before  the  jury  all  those  circumstances  which  were  known 
to  both  parties  at  the  time  the  contract  was  made,  and 
under  which  the  contract  itself  took  place.  By  so  doing, 
you  enable  the  Court  and  jury  to  form  a  safer  conclusion 
as  to  what  is  the  reasonable  time  which  the  law  implies, 
and  within  which  the  contract  is  to  be  performed.  Now, 
applying  that  principle  to  the  present  case,  here  is  a  con- 
tract  for  Bog  Mine  lead,  sold  by  persons  who  deal  in  lead 
of  that  particular  description.  That  would  reasonably 
open  for  the  plaintiff  the  inquiry  what  was  the  situation 
of  the  mine,  and  where  the  lead  was  usually  found  in  a 
saleable  state.  Then  the  inquiry  on  the  other  side  would 
be,  what  was  the  actual  state  of  manufacture  and  situation 
of  the  lead,  so  that  the  buyer  might  judge  within  what 
time  he  would  be  likely  to  have  it.  The  answer  is,  it  is 
ready  for  shipment.  What  is  the  meaning  of  the  term! 
It  turns  out  that  the  usual  place  of  shipment  is  Glou- 
cester or  Liverpool.  I  should  therefore  understand  the 
meaning  to  be,  ^'I  have  lead  either  at  Gloucester  or 
Liverpool  in  a  situation  to  be  shipped.*'  The  jury 
were  in  possession  of  these  facts,  and  they  are  to 
judge;  and  I  think  they  might  reasonably  be  required  to 
say,  upon  the  evidence  they  had  heard,  that  this  meant 
lead  ready  to  be  put  on  board  a  ship  at  Gloucester  or 
Liverpool,  and  so  to  be  carried  by  sea  to  London,  and 
therefore  that  the  reasonable  time  was  that  which  would 
be  occupied  in  the  voyage  to  London  from  the  more  dis- 
tant of  these  two  places.  It  seems  to  me  that  the  verdict 
was  right,  and  the  case  was  correctly  left  to  the  jury. 
Then  it  has  been  said  the  negotiation  between  the  parties, 
which  has  been  referred  to,  as  to  the  freight  and  insur- 
ance, ought  to  have  altered  the  view  which  the  jury 
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took  of  tbe  case.  It  seems  to  me,  however,  that  that 
rather  confirms  the  defendants'  case :  the  meaning  of  it 
appears  to  be — ''  I  am  ready  to  take  the  lead  either  at 
Liverpool  or  Gloucester,  at  which  it  may  happen  to  be  ;** 
but  afterwards  the  party  says,  ''  I  will  not  engage  to 
ship  from  Gloucester  or  Liverpool,  but  you  must  do  what 
you  originally  undertook  to  do."  I  think  being  ''  ready  for 
shipment,*'  means  being  ready  at  one  or  other  of  these  two 
places :  it  seems  to  me  that  is  clearly  the  meaning  to  be 
put  upon  it.  For  these  reasons,  I  think  there  ought  to  be 
no  new  trial. 

Lord  Abinoer,  C.  B. — My  brother  Parke  desired  me, 
before  he  left  the  Court,  to  say  that  he  concurred  in  the 
opinion  the  Court  have  given. 

Rule  discharged. 


Tretpiiifor 
breaking  and 
entering  the 
plaintiff's  house, 
and  assaulting 
the  plaintiff. 
Pleas,  1.  not 
guilty ;  S.  that 
tbe  dwelling- 
house  in  which, 
Sec,  was  not  tbe 
dwelling-house 
of  the  plaintiff; 
and  issues 
thereon.    Ver- 
dict for  the 
plaintiff,  da- 
mages one  far- 
thing:—HeAf, 
that  the  plaintiff 
was  entitled  to 
full  costs,  with- 
out a  certificate 
under  tbe  stat. 
22  &  23  Car.  2, 
c9,i.l36. 


Puou  V.  Roberts. 

Trespass  for  breaking  and  entering  the  plaintiff's 
dwelling-house  and  stable,  and  making  a  disturbance 
therein,  and  assaulting  the  plaintiff.  Pleas,  first,  not 
guilty ;  secondly,  as  to  breaking  and  entering  the  dwell- 
ing-house and  stable,  &c.,  that  they  were  not,  nor  was 
either  of  them,  at  the  time  when  &c.,  the  dwelling-house 
or  stable  of  the  plaintiff:  on  which  issues  were  joined.  At 
the  trial  before  Williams,  J.,  at  the  last  Merionethshire 
assizes,  the  plaintiff  recovered  a  verdict  on  both  issues, 
damages  one  farthing.  The  Master,  on  taxation,  having 
allowed  the  plaintiff  no  more  costs  than  damages, 

Jervis  obtained  a  rule  to  shew  cause  why  the  Master 
should  not  tax  the  plaintiff  his  full  costs,  citing  Purnell 
V.  Young  {a). 

(a)  Ante,  291. 
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N*  Clarke  shewed  cause. — The  plaintiff  was  entitled  to  s^h,  of  putu, 

1838. 

no  more  costs  than  damages.  Before  the  new  rules,  if 
the  plea  of  not  guilty  had  been  pleaded  alone,  the  plain- 
tiff would  not  have  been  entitled  to  full  costs,  without  a 
certificate  under  the  stat.  92  and  23  Car.  2,  c.  9,  s.  136. 
The  two  pleas  here  pleaded  amount  together  to  the  old 
plea  of  not  guilty,  which  would  have  put  in  i8s.ue  both  the 
trespass  and  the  possession.  The  second  plea  is  no  denial 
of  the  freehold  or  title  in  the  land ;  and  the  statute  of 
Charles  does  not  apply  unless  the  freehold  or  title  is 
chiefly  in  issue.  [Parke^  B. — Possession  is  title  against 
a  wrong-doer.  We  decided  in  Pumell  v.  Young  that 
this  plea  is  a  denial  of  title ;  if  so,  must  it  not  bring  the 
title  in  question,  so  as  to  prevent  the  operation  of  the  sta- 
tute of  Charles  ?  It  only  shows  the  extreme  folly  of  put- 
ting such  a  plea  on  the  record  in  such  cases.]  The 
question  is,  whether  the  word  title,  as  used  in  the  statute, 
and  coupled  with  freehold,  can  have  so  limited  a  con- 
struction. 

Parke,  B.— Yes ;  the  defendant  denies  the  plaintiff's 
title  to  the  premises;  a  denial  of  the  close  being  the 
plaintiff's  is  really  a  denial  of  the  plaintiff's  title  to  the 
close.  The  consequence  is,  if  the  defendant  chooses  to 
plead  such  a  plea,  he  must  pay  the  costs  of  trying  it. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

Jervis  and  Welsby  appeared  in  support  of  the  rule. 


VOL.  III.  H    H  M.  W. 


plaintiff  of  cottf. 
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^     ^     "^  Mills  v.  Stephens. 

Trespass  for  ^  RESPASS  for  breaking  and  entering  the  plaintiff's 
^merill^tho*  dwelling-house,  and  distraining  his  goods.  The  defend- 
piaintiff'shoitse  ant  pleaded,  as  to  the  breaking  and  entering,  leave  and 
h?i  goods!''""'  licence ;  as  to  the  residue  of  the  declaration,  not  guilty. 
Shaking  and  *  ^^  *®  ^™'  ^^^  plaintiff  had  a  verdict,  with  sixpence  da- 
entering,  leaTo    mages,  and  the  judge  certified,  under  the  stat.  43  Eliz.  c. 

and  licence;  M   ^  ,        .         i         i   •     .«»    r 

to  the  residue     0,  to  deprive  the  plaintiff  of  costs. 

of  the  declara- 
tion, not  guilty. 

v«jdict  for  jju//  now  movcd  for  a  rule  to  shew  cause  why  the  Master 

mages  id.:--  should  not  tax  the  plaintiff  his  full  costs,  notwithstanding 
Judge  migbt^  the  Certificate.  The  plaintiff,  succeeding  on  these  issues, 
eertifyunderthe  ^^^jj  h^^^  becn  entitled  to  full  costs  Under  the  stat.  22 

43  Eiii.  c.  6,  to 

deprive  the  &  23  Car.  2,  c.  9,  s.  136,  without  a  certificate  :  PumeU 
V.  Young  (a).  The  Master  acted  on  the  authority  of 
Smith  V.  Edwards  (Jb),  where  it  was  held,  that  on  such  a 
record  as  the  present,  when  the  case  is  taken  out  of  the 
statute  of  Charles,  it  falls  within  the  statute  of  Elizabeth. 
The  question  however  is,  whether  the  present  case  is 
not  within  the  exception  in  that  statute,  being  an  action 
personal,  and,  so  far  as  appears  on  the  face  of  the  decla^ 
ration^  ^'for  a  title  or  interest  of  lands.**  It  is  brought  for 
disturbing  the  plaintiff's  possession  of  his  land.  [ParJ(e, 
B. — That  argument  amounts  to  this,  that  the  statute  ap- 
plies to  no  case  of  trespass  to  land.]  The  question  is, 
whether  the  Court  is  to  look  to  the  issues  raised  on  the 
record.  On  the  face  of  the  declaration  it  certainly  is  an 
action  relating  to  title,  that  is,  to  the  possession. 

Parke,  B. — The  question  depends  entirely  on  the  issues 
raised  on  the  record;   Wright  v.  Piggin  (c),  PumeU  v. 


(a)  Ante,  p.  291.  (6)  4  Dowl.  P.  G.  621. 

(c)  2Y.&J.644. 
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Young.    Here  neither  of  the  issues  necessarily  raises  any  Btek.  ofPUat, 

question  of  title ;  the  defendant  might  have  done  so  un-  v..,.^^.!^ 

der  a  general  plea  of  not  guilty ,  but  he  did  not,  and  there-  Mills 

fore  the  judge  had  a  right  to  certify.  st«phcns. 

The  other  Barons  concurring, 

Rule  refused. 


CuRTBis  V.  Ken  RICK. 
JLHIS  was  a  case  sent  by  the  Vice-Chancellor  for  the  A  married 

•  •  f»  a1_  •     n        A.  woman  had 
opinion  of  this  Court.                                                                                   power,  under 

By  indentures  of  lease  and  release,  dated  on  or  about  ^e^^^jf^J; 
the  22nd  and  23rd  days  of  April,  1832,  the  release  being  appoint  ceruin 

^.        lands  to  uses 

made  and  duly  executed  between  and  by  Anne  Catherine  by  her  last  win 
Wykeham  Martin,  since  deceased,  late  the  wife  of  the  said  ""fgncT^d"'' 
Richard  Fiennes  Wykeham  Martin,  by  her  then  name  and  P"*'"****  >«   ^ 

•^  ,  If         -  ^*  presence  of, 

description  of  Anne  Catherine  Mascall,  spinster,  one  of  and  attested  by, 
the  three  surviving  daughters  and  co-heiresses  of  Robert  credible  wit- 
Mascall,  Esq.,  deceased,  by  Martha  Mascall  his  wife,  of  reTeSonin*ihe 
the  first  part ;  the  said  Richard  Fiennes  Wykeham  Martin  Mm«  lands, 
of  the  second  part,  William  Waterman,  Esq.,  and  Richard  tain  life  esuus, 
Curteis  Pomfret,  gent.,  of  the  third   part,   and  Francis  Ui'hcr.*'  8?e* 
James  Newman  Rogers  and  Charles  Wykeham  Martin,  ™^|*jj""' 
Esq.,  of  the  fourth  part ;  being  the  settlement  made  pre-  devise  of  all 
vious  to  the  marriage  of  the  said  Richard  Fiennes  Wyke-  real  and  per- 
ham    Martin  with  the   said  Anne  Catherine  Wykeham  ^^Sliing'tothe 
Martin,  which  was  afterwards  solemnized:  in  considera-  vo^^r.    The 

attesUtion 

tion  of  the  then  intended  marriage,  she  the  said  Anne  stated  the  win 
Catherine  Wykeham  Martin,  with  the  privity  of  the  said  seaied^and ' 
Richard  Fiennes  Wykeham  Martin,  did  grant,  bargain,  ^e'^tMuftrix  in 
sell,  and  release  the  undivided  third  part  or  share  of  the  the  presence  of 

•  t    A  r^     1       .       •«'■»   II  "««■       .        ^  •  11.  thtee  witnesses, 

said  Anne  Catherine  Wykeham  Martin,  (the  whole  into  whose  names 
three  equal  parts  or  shares  being  divided),  of  and  in  the  ^hedi-^HeU, 

that  the  will 
was  a  due  execution  of  the  power. 
Delivery  is  equivalent  to  publteaUon  of  a  will. 

H  H  2 
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Exch.  of  Pieas,  several  manors,  messuages,  Tarmsi  lands,  and  tenements 
^  therein  particularly  described,  unto  the  said  Francis  James 
CuRTEis  Newman  Rogers  and  Charles  Wykeham  Martin,  in  their 
Kenricx.  actual  possession  then  being,  to  hold  the  same  to  them, 
their  heirs  and  assigns,  to  the  uses  thereinafter  expressed  ; 
(that  is  to  say)  after  the  solemnization  of  the  said  then 
intended  marriage,  to  the  use  of  the  said  Francis  James 
Newman  Rogers  and  Charles  Wykeham  Martin,  their 
heirs  and  assigns,  during  the  joint  lives  of  the  said  Richard 
Fiennes  Wykeham  Martin  and  Anne  Catherine  Wykeham 
Martin,  (without  impeachment  of  waste),  upon  trust  to 
pay  one  moiety  of  the  rents  and  profits  thereof  to  or  for 
the  separate  use  of  her  the  said  Anne  Catherine  Wykeham 
Martin,  and  to  pay  the  remaining  moiety  of  the  said  rents 
and  profits  unto  the  said  Richard  Fiennes  Wykeham 
Martin,  or  as  she  should  in  manner  therein  mentioned  ap- 
point ;  and  after  the  decease  of  such  one  of  them  the  said 
Richard  Fiennes  Wykeham  Martin  and  Anne  Catherine 
his  wife  as  should  first  depart  this  life,  to  the  use  of  the 
survivor  of  them  the  said  Richard  Fiennes  Wykeham 
Martin  and  Anne  Catherine  his  wife,  and  his  or  her  as- 
signs, during  his  or  her  life,  without  impeachment  of  waste, 
with  remainder  to  the  use  of  the  said  Francis  James  New- 
man Rogers  and  Charles  Wykeham  Martin,  their  heirs 
and  assigns,  during  the  life  of  such  survivors,  in  trust  to 
preserve  contingent  remainders,  with  remainder  to  the  use 
of  the  children  of  the  said  Richard  Fiennes  Wykeham 
Martin  by  the  said  Anne  Catherine  Wykeham  Martin 
his  wife,  for  such  estates  and  in  such  shares  and  interests 
as  therein  mentioned ;  with  remainder  in  default  of  such 
issue,  if  the  said  Anne  Catherine  Wykeham  Martin  should 
survive  ttie  said  Richard  Fiennes  Wykeham  Martin,  to  the 
use  of  her  the  said  Anne  Catherine  Wykeham  Martin,  her 
heirs  and  assigns  for  ever;  but  if  the  said  Anne  Catherine 
Wykeham  Martin  should  die  in  the  lifetime  of  the  said 
Richard  Fiennes  Wykeham  Martin,  then  to  such  uses. 
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upon  and  for  such  trusts,  intents,  and  purposes,  and  with,  Exck,  of  Pieai, 
under,  and  subject  to 'such  powers,  provisoes^  and  condi- 
tions, as  the  said  Anne  Catherine  Wykeham  Martin,  not- 
withstanding her  coverture,  by  her  last  will  and  testament 
in  writing,  or  by  any  codicil  or  codicils  thereto,  by  her 
signed  and  published  in  the  presence  of  and  attested  by 
three  or  more  credible  witnesses,  should  direct  or  appoint ; 
and  in  deFault  of  such  direction  or  appointment,  and  so 
far  as  any  such  direction  or  appointment  should  not  ex- 
tend, to  the  use  of  the  said  Anne  Catherine  Wykeham 
Martin,  her  heirs  and  assigns  for  ever. 

The  intended  marriage  between  Richard  Fiennes  Wyke- 
ham Martin  and  Anne  Catherine  Mascall  was  duly 
solemnized,  and  Anne  Catherine  Wykeham  Martin,  for- 
merly Anne  Catherine  Mascall,  died  some  time  in  or  about 
February,  1833,  without  issue  by  the  said  Richard  Fiennes 
Wykeham  Martin,  having  first  made  and  published  her 
last  will  and  testament  in  writing,  or  a  paper  writing  pur- 
porting to  be  her  last  will  and  testament,  of  the  date  and 
in  the  words  and  figures  following  (that  is  to  say) : — 

**  I,  Anne  Catherine  Wykeham  Martin,  do  hereby  make 
my  last  will  and  testament,  and  do  give  and  bequeath  to 
my  dearly  beloved  husband,  Richard  Fiennes  Wykeham 
Martin,  all  the  property  of  which  I  am  possessed,  whether 
real  or  personal,  and  also  my  reversionary  interest  or  in- 
terests in  any  property  or  properties  whatsoever ;  and  I 
hereby  nominate  and  appoint  Francis  Newman  Rogers, 
Esq.,  to  be  my  executor.  Signed,  sealed,  and  delivered, 
this  3rd  day  of  December,  1832,  in  presence  of 

*^  Anne  Catherine  Wykeham  Martin. 
*•  James  Whatman,  Surgeon,  Maidstone,  Kent. 
**  Francis  Anne  Kenrick,  Bowine  Place,  Kent. 
'^  Elizabeth  Bonham.'* 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  testamentary  instrument  of  the  3rd  day  of  December, 


464  CASES  IN  THE  EXCHEQUER, 

Exch.  ef  PUat,  ]832f  IS  a  due  execution  of  the  power  given   to  Anne 
Catherine  Wykeham  Martin  by  her  marriage  settlement. 
The  case  was  argued  in  Hilary  Term  by 

W.  H.  Watson,  for  the  plaintiff.— First,  this  power  was 
not  well  executed,  the  formalities  required  by  the  settle- 
ment not  having  been  complied  with.  There  are  several 
classes  of  cases  on  this  subject.  Where  the  instrument  is 
required  to  be  executed  by  writing  **  under  the  hand  and 
seal**  of  the  party,  and  the  attestation  has  been  in  the 
words  ''  sealed  and  delivered  by/*  &c.,  this,  it  has  been 
clearly  settled,  is  an  invalid  execution  of  the  power: 
Wright  V.  Wakeford  (a),  Doe  d.  Mansfield  v.  Peach  (6), 
Doe  d.  Hotchkiss  v.  Pierce  (c),  Wright  v.  Barlow  (d). 
Here,  the  requisition  of  the  power  being  that  the  will 
shall  be  "  signed  and  published  in  the  presence  of,  and 
attested  by,  three  credible  witnesses,"  the  attestation  con- 
tains only  the  words  ''signed,  sealed,  and  delivered.** 
The  question  is,  whether  '*  delivered  "  is  of  itself  equiva- 
lent to  "  published."  In  Moodie  v.  Reid  {e)y  Gibbs,  C.  J., 
expresses  a  difficulty  as  to  the  meaning  of  the  term  pub- 
Ucation  : — "  I  do  not  know  what  the  publication  of  a  will 
is ;  I  can  only  suppose  it  to  be  that  by  which  a  person 
designates  that  he  means  to  give  effect  to  a  paper  as  his 
will."  In  conformity  with  that  definition,  the  attestation 
here  ought  either  to  have  contained  the  express  word 
*'  published,"  or  else  some  words  importing  that  the  testa- 
trix delivered  the  instrument  as  her  last  will.  It  might 
be  delivered  as  a  deed,  and  might  not  be  known  to 
the  witnesses  that  it  was  a  testamentary  instrument.  The 
word  **  published  "  is  not  to  be  found  in  the  Statute  of 
Frauds,  but  has  been  introduced  in  the  case  of  wills 
made  under  powers.     And  the  word  '*  delivery,"  as  to  a 

U)  4  Taunt.  213;  17  Ves.  454.         {d)  3  M.  &  Selw.  612. 

(6)  2  M.  &  Sel.  676.  {e)  7Taunt.361.  See 64  Geo.3, 

(c)  6  Taunt.  402.  c.  168. 
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will,  is  as  much  unknown  to  the  law  as  **  publication/'  A  K*ck.  of  PUat, 
deed  passes  out  of  the  hands  of  the  party  who  delivers  it 
to  another ;  but  the  *^  delivery  "  of  a  will  might  be  satisfied 
by  the  parties  going  into  a  private  room  and  there  saying, 
*^  I  deliver  this  as  my  act  and  deed/'  The  case  in  which  the 
question,  what  amounts  to  publication,  most  •rdinariiy  arises 
in  legal  proceedings^  is  with  regard  to  libels.  That,  in 
civil  cases,  means  the  communication  of  the  libellous  docu- 
ment to  a  third  party.  So,  an  award  is  not  considered  to 
be  published  until  it  is  not  only  made,  but  the  parties 
have  notice  that  it  is  ready  for  delivery  :  Musselbrook  v. 
Donkin  (a),  M^ Arthur  v.  Campbell  (£),  Potter  v.  iS^i^tr- 
man  (c).  The  analogies  furnished  by  these  cases,  so  far 
as  they  go,  are  in  favour  of  the  plaintiff.  In  Moodie  v. 
Reid  {d)t  stock  was  limited  to  such  persons  as  a  woman 
should  by  her  last  will,  or  by  any  writing  or  appointment 
in  the  nature  of  a  will,  tobe  by  her  signed  and  published 
in  the  presence  of  and  attested  by  two  credible  witnesses, 
appoint;  an  appointment  by  will  was  thus  made: — 
''  These  are  my  last  bequeaths,  signed  by  me  this  4th 
February,  1812.  S.  M.  Witness,  B.  H.  and  J.  H."  The 
testatrix  told  each  of  the  witnesses  that  the  paper  was  her 
will.  It  was  held  that  this  was  not  a  good  execution  of 
the  power.  Ward  v.  Swift  (e)  will  be  cited  and  relied 
upon  on  the  other  side,  but  it  is  in  truth  rather  in  favour 
of  the  plaintiff.  There  the  will  was  required  to  be  duly 
executed  and  published  under  the  hand  and  seal  of  the 
party,  in  the  presence  of  and  attested  by  three  credible 
witnesses.  The  testatrix  signed  and  sealed  the  will,  and 
the  attestation  expressed  that  it  was  signed,  sealed,  and 
delivered  as  her  last  will  and  testament.  This  was  held  a 
sufficient  execution.  It  was  there  argued  that  publication 
was  something  different  from  delivery ;  to  that  argument 

(a)  9  BiDg.  605 ;  2  Scott,  740.  (c)  2  C.  M.  &  R.  742. 

(b)  2  Nev.  &  M.  444  ;  6  B.  &  (d)  7  Taunt.  355 ;  4  Madd.  566. 
Adol.518.  (f)  IC.  &M.  171. 
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Erch.  9f  Pleat,  Boylcff,  B.,  answer? — ^*  Supposing  that  publication  does 
^  '-^  mean  something  more  than  a  mere  delivery,  you  do  not 
CuRTEis  take  the  whole  of  the  expression  ;  it  is  as  her  last  mUand 
Kenrick.  testament.^'  Those  words  shew  that  the  party  declared 
his  intention  to  execute  the  power  by  will,  and  that  the 
witnesses  attest  that  declaration.  So,  in  Doe  d.  Spihbwy 
▼.  Burdeit  (a),  where  there  was  a  declaration  in  the  body 
of  the  will,  that  the  testatrix  *'  published  and  declared  it 
to  be  her  last  will  and  testament,"  it  was  held  to  be  a  good 
execution  of  a  power  requiring  that  the  will  should  be 
signed,  sealed,  and  published  in  the  presence  of,  and  attested 
by,  three  witnesses,  although  the  attestation  itself  contained 
only  the  word  ''  witness,"  and  the  names  of  the  witnesses. 
[Parke,  B. — That  case  is  sub  judice  in  the  Court  of  Error.] 
In  Stanhope  v.  Reid  (6),  where  the  will  was  to  be  signed 
and  published  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses;  and  the  will  concluded — "This 
is  my  last  will  and  testament,  made  and  signed  by,  &c., 
[being  signed  and  sealed  by  the  testatrix],  in  the  presence 
of  A.  B.,  C.  D.,  E.  F- :-— Sir  John  Leach,  V.  C,  said  he 
could  not  assume  more  from  the  attestation  than  that 
the  witnesses  saw  the  testatrix  sign  the  will,  and  held 
the  execution  invalid.  The  same  learned  Judge  after- 
wards decided,  in  BuUer  v.  Buri  (c),  that  the  word  "wit- 
nesses,** without  more,  used  in  the  attestation,  affirms  that 
all  has  been  done  in  the  presence  of  the  witnesses  which 
is  stated  in  the  body  of  the  instrument,  but  no  more. 
The  general  result  of  all  these  authorities  is,  that  the 
formalities  annexed  by  the  donor  to  the  exercise  of  the 
power,  whatever  they  are,  must  be  strictly  observed ;  and 
that  the  attestation  is,  in  this  respect,  as  much  a  part  of 
the  appointment  as  any  other  part  of  the  instrument. 
[Parte,  6.— There  is  one  case  you  have  not  referred  to, 

(a)  4  Ad.  &  Ell.  1 ;   6  Nev.  &  (c)  Cited  4  Ad.  &  Ell.  16;   6 

M.2.59.  Nev.  &M.  281. 

(6)  2  S5iin.  &  Slu.  37- 
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that  of  Lempriere  v.  Valptf  (a),  before  the  present  Vice-  E*ch,  of  Pleat, 
Chancellor.]  That  case  is  not  a  distinct  authority  on  this 
point,  because  there  the  power  did  not  require  that  the 
witnesses  should  make  any  written  attestation  at  all. 
Unless  simple  delivery  be  held  equivalent  to  publication, 
this  was  an  insufBcient  execution  of  the  power,  which 
imposes  a  further  guard  beyond  those  required  by  the 
Statute  of  Frauds. 

Secondly,  this  devise  being  general,  and  not  referring 
in  terms  to  the  power,  did  not  operate  as  an  appointment 
in  execution  of  the  power.  There  are  no  words  devising 
this  specific  estate,  nor  in  any  manner  indicating  that  the 
testatrix  was  acting  in  virtue  of  the  power.  [Parke,  B. — 
She  could  not  make  a  will  at  all  except  under  the  power.] 
In  Denn  v.  Roake  (6),  where  A.,  seized  in  fee  of  one  moiety 
of  premises  in  the  County  of  S.,  and  tenant  for  life  with 
power  of  appointment  by  deed  or  will,  of  the  other  moiety, 
devised  ali  his  freehold  estates  in  L.  and  in  the  county  of 
S.  to  B.  for  Hfe,  on  condition  that  out  of  the  rents  thereof 
he  should  keep  such  estates  in  repair,  it  was  held  in  the 
House  of  Lords  tnat  this  devise  did  not  operate  as  an  ex- 
ecution of  the  power,  but  passed  only  the  moiety  of  which 
the  testator  was  seised  in  fee,  and  which  was  sufBcient  to 
answer  the  devise.  Alexander,  C.  B.  there  states  the  re- 
sult of  the  authorities  thus : — *'  In  no  instance  has  a  power 
or  authority  been  considered  as  executed,  unless  by  some 
reference  to  the  power  or  authority,  or  to  the  property 
which  was  the  subject  of  it,  or  unless  the  provision  made 
by  the  person  entrusted  with  the  power  would  have  been 
ineffectual — would  have  had  nothing  to  operate  upon,  ex- 
cept it  were  considered  as  an  execution  of  such  power  or 
authority.'*  \Parke,  B. — This  case  falls  within  that  last 
class ;  it  cannot  be  intended  that  the  testatrix  had  other 
property  which  she  could  devise,  being  a  married  woman.] 

(a)  6  Sim.  108.  (6)  6  Bing.  474. 
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Exeh.  iif  Pleat,  In  Lovell  v.  Knight  (a),  a  married  woman ,  having  power 
to  appoint  leaseholds  and  stocky  by  her  will,  executed  and 
attested  as  required  by  the  power,  but  not  referring  to  it, 
gave  to  her  husband  "  the  whole  of  her  property,  both 
real  and  personal,  and  whatsoever  she  might  possess  at  her 
decease :"  and  this  was  held  not  to  be  an  execution  of  the 
power.  [Parke^  B. — Did  it  appear  that  there  was  other 
property  on  which  the  bequest  could  operate  ?]  There 
was  ;  but  the  Vice  Chancellor  did  not  put  the  case  on  that 
ground,  but  that,  being  in  terms  a  will  passing  the  general 
property  of  the  testatrix,  it  could  not  be  deemed  an  execu- 
tion of  a  power  comprising  only  certain  specific  property. 

Hodgkint  contra. — With  regard  to  the  latter  point, 
the  authority  of  Alexander^  C.  B.,  cited  from  Denn  v. 
Roake,  is  decisive  in  favour  of  the  defendant.  Here  the 
character  of  the  party  executing — ^her  being  a  married 
woman — supplies  the  last  requisite  stated  by  the  learned 
judge,  because,  as  to  real  estate,  she  could  make  no  will 
at  all  except  under  the  power.  Lovell  v.  Knight  is  not 
inconsistent  with  this  conclusion ;  for,  *ih  the  first  place, 
that  case  had  reference  to  personal  estate,  and  the  terms 
of  the  will,  "  the  whole  of  my  personal  property,"  were 
sufficient  to  pass  property,  not  only  then  possessed,  but 
subsequently  acquired,  and  settled  to  the  separate  use  of 
the  testatrix ;  whereas  all  appointments  and  powers  must 
be  of  specific  application :  secondly,  the  whole  argument 
in  favour  of  the  will  being  a  good  execution  of  the  power 
was  rested  on  this — that  chattels  real  might  pass  as  real 
property.  Here  the  subject  of  the  devise  ie  real  property. 
It  is  to  be  observed,  also,  that  the  propriety  of  the  decision 
in  Lovell  v.  Knight  has  been  questioned  by  Sir  E*  Sugden 
(6),  who  refers  to  Lord  Hardwicke's  authority  in  Church^ 
ill  V.  Dibbin  (c),  as  sanctioning  the  doubt.     In  that  case^ 

(a)  d  Sim.  275.  (0  1  Sugd.  Pow.  419,  424. 

(c)  2  Lord  KenyoD,  68. 
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although  the  testatrix  had  general  personal  estate,  yet  Etch,  of  Heat, 

specific  lands  included  in  a  power   were  held   to  pass  ^ 

by  a  general  residuary  devise  (after  devises  of  speci-      Curtbis 

fied   portions  of  them)  of  "  all  her  goods^  chattels,  and      Kenrick. 

estates  undisposed  of,**  on  the  ground  that  the  instrument 

could  not  operate  as  a  will,  by  reason  of  the  coverture, 

and  therefore  must  rather  be  taken  as  being  altogether  an 

execution  of  the  power.     The  residuary  devbe  in  that 

case  corresponded  with  the  general  appointment  in  the 

present.     If  the  testatrix  had  other  property,  it  must 

either  be  property  devisable  under  a  power,  or  something 

— as  the  reversion  in  fee  here — which  could  not  pass  at 

all. 

Then,  as  to  the  first  point.  It  may  be  admitted,  that  unless 
it  sufficiently  appears  that  the  will  has  been  in  fact  pub- 
lished,  and  that  publication  has  been  attested,  the  power 
is  not  well  executed ;  since,  however  unreasonable  or  ca- 
pricious the  requisitions  of  the  power,  they  must  be  per- 
formed, and  must  be  attested.  But,  first,  there  was  a 
publication  in  fact,  for  the  delivery  here  amounted  to  it. 
In  Trimmer  v.  Jackson  (a),  where  the  testator  delivered 
the  will  as  his  act  and  deed,  thereby  deceiving  the  wit* 
nesses,and  leading  them  to  believe  that  the  instrument  was 
a  deed  and  not  a  will ;  and  the  words  "  sealed  and  delivered  '* 
were  put  above  the  place  where  the  witnesses  were  to  sub- 
scribe^ this  was  held  a  sufficient  execution  of  the  will  under 
the  Statute  of  Frauds.  And  Lempriere  v.  Valpy  is  a  distinct 
authority  that  the  production  and  delivery  of  the  will  to 
witnesses,  in  order  that  they  may  attest  it,  are  equivalent  to 
a  publication,  where  that  is  required  by  a  power.  The  power 
in  that  case  certainly  did  not  in  terms  require  an  attesta- 
tion^ and  therefore  cannot  be  quoted  as  an  authority  that  the 
attestation  in  this  case  was  sufficient:  although  it  is  to  be  ob- 
served, that  the  proof  of  a  publicalion  was  deducible  only 

(a)  4  Burn's  £ccl.  Law,  ISO. 
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^^\^'^^^'  from  the  terms  of  the  attestation.  The  cases  cited  on  the 
other  side  are  no  authorities  against  the  defendant ;  in  all 
of  them  the  very  thing  required  to  be  attested  has  been 
wanting.  The  present  is  rather  a  question  of  verbal  in- 
terpretation than  of  law :  the  Court  is  to  put  a  rational 
construction  upon  the  word  '*  delivered,**  with  reference 
to  the  particular  instrument  to  which  it  applies.  If,  in 
executing  a  deed,  the  party  were  to  say  "  I  publish  this 
deed,"  would  not  that  be  a  sufficient  delivery  ?  So,  if  a  testa- 
tor, having  signed  and  sealed  his  will,  says,  "  I  deliver  this,** 
or,  **  I  deliver  this  as  my  will,**  in  either  case  the  ratifying 
act  of  the  mind  being  clearly  indicated,  the  particular 
technical  term  is  to  be  implied  from  the  nature  of  the 
instrument.  Secondly,  the  terms  of  the  5i«  Geo.  3,  c. 
16|8,  which  was  passed  in  order  retrospectively  to  supply 
certain  defects  in  the  attestations  of  instruments,  made  in 
exercise  of  powers,  supply  a  strong  argument  in  favour  of 
the  defendant,  as  to  the  sufficiency  of  the  attestation.  The 
preamble  states,  that  doubts  had  arisen  respecting  the 
validity  of  instruments  requiring  signature,  of  which  the 
sealing  and  delivery  only  appeared  to  be  attested,  and 
that  titles  of  persons  claiming  under  them  might  be  de- 
fective for  want  of  the  word  *'  signed,"  or  some  word  to 
that  effect,  in  the  memorandum  of  attestation.  That  is  a 
legislative  recognition  that  equipollent  words  may  be  used 
in  the  attestation ;  and  the  whole  argument  for  the  de- 
fendant here  is,  that  the  publication  is  attested,  but  alio 
nomine.  Ward  v.  Swtft  was,  no  doubt,  a  stronger  case 
than  the  present  in  favour  of  the  validity  of  the  execution, 
but  the  inclination  of  the  Court  clearly  was  to  consider 
delivery  equivalent  to  publication.  And,  in  Simeon  v. 
Simeon  (a),  the  Vice  Chancellor  unequivocally  held  that 
it  was  so. 

(a)  4  Sim.  555. 
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Watson^  in  reply. — Unless  the  term  deliver^  in  the  Exeh.rfPUiu» 
case  of  a  will,  ex  vi  termini  imports  publish^  this  was  an 
invalid  execution.  Many  things  would  be  a  delivery  of  a 
deed,  which  would  not  be  a  publication  of  it.  And  in  the 
case  of  a  will,  the  reasonable  interpretation  of  the  term  is, 
that  the  testator  shall  inform  the  witnesses  that  he  is 
executing  that  document  which  the  power  contemplated. 
Trimmer  v.  Jacison  arose  on  the  Statute  of  Frauds,  and 
every  thing  required  by  the  terms  of  the  statute  had  been 
done.  In  Simeon  v.  Simeon,  it  was  not  necessary  to  decide 
this  point ;  and  Sir  E.  Sugden  {a)  assumes  that  the  will 
was  there  duly  acknowledged  and  delivered,  and  that  it 
was  that  delivery  which  was  held  to  amount  to  publication. 
It  is  impossible  to  define  what  the  mere  delivery  of  a  will 
is.  [Parke,  B. — Something  whereby  the  party  acknow- 
ledges that  the  instrument  is  a  complete  act  containing  his 
final  mind — that  it  is  no  longer  ambulatory.]  As  to  the 
other  point,  Churchill  v.  Dibbin  is  distinguishable ;  it  was 
there  clear  from  the  whole  will  that  the  testatrix  intended 
to  dispose  of  all  the  lands  subject  to  the  power. 

Cur.  adv.  vult. 

In  the  present  term,  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abinger,  C.  B. — ^This  was  a  case  from  the  Court 
of  Chancery,  argued  in  this  Court  in  Hilary  Term  last. 
The  question  turned  upon  the  execution  of  a  power  by  a 
married  woman,  given  to  her  by  her  marriage  settlement, 
to  appoint  to  uses  by  her  last  vAll  and  testament  in  writing, 
or  by  any  codicil  or  codicils  thereto,  signed  and  published 
in  the  presence  of,  and  attested  by,  three  or  more  credible 
witnesses.    The  will  purported  to  be  signed,  sealed,  and 

(a)  1  Sugd.  Pow.311. 
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^^Ba 


Pkat,  delivered^  by  tlie  testatrix,  in  the  presence  of  three  wit* 
nesses,  whose  nanes  are  subscribed  to  that  declaration. 

There  were  two  objections  urged  to  the  due  execution 
of  this  power.  The  first  was,  the  want  of  the  word  pub^ 
Ushed  in  the  attestation.  The  second,  that  even  if  the 
word  **  delivered"  were  held  to  be  equivalent  to  "  pub- 
lished," it  did  not  appear  that  the  instrument  was  delivered 
as  the  last  will  and  testament  of  the  testatrix. 

The  law  has  given  no  definition  of  the  meaning  of  the 
word  published^  when  applied  to  a  will.  It  certainly  can- 
not mean  that  the  whole  contents  of  the  will  should  be 
made  known  to  the  witnesses.  If  it  mean  any  thing  less 
than  that,  there  is  no  reason  why  delivery  should  not  be 
publication.  Delivery  is  a  publication,  to  those  who  are 
present,  of  the  completion  of  the  instrument,  the  signing 
and  delivery  of  which  they  are  called  upon  to  attest.  If 
this  case,  therefore,  were  original,  we  should  be  disposed 
to  think  that  delivery  was  equivalent  to  publication.  But 
there  is  sufficient  authority  to  be  found  for  this  opinion. 
First,  that  of  Lord  Chief  Justice  OibbSf  in  Moodie  v. 
Reid;  next,  that  of  the  Vice  Chancellor,  in  the  case  of 
Simeon  v.  Simeon^  and  also  in  the  case  of  Lempriere  v. 
f^olpy;  and,  last  though  not  least,  that  of  Lord  Zryncf- 
hurst,  and  the  other  members  of  this  Court,  in  Ward  v. 
Swiji. 

Upon  the  second  point,  it  appears  to  us  that  the  act  to 
be  published  is  the  execution  of  the  instrument,  and  not 
the  nature  of  it.  The  act  of  execution  is  not  only  to  be 
in  the  presence  of  the  prescribed  number  of  witnesses  who 
must  see  it  signed,  but  is  to  be  accompanied  by  some  act 
or  declaration  in  their  presence,  signifying  that  it  has  been 
completed.  If,  therefore,  the  word  ''published*'  would 
have  been  a  sufficient  description  of  the  act  done,  without 
the  addition  of  the  words  "  as  a  last  will  and  testament,** 
so  the  word  '*  delivered"  equally  denotes  a  publication,  and 
requires  no  further  addition* 
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Upon  these  grounds,  we  shall  certify  our  opinion  that  ^<?^  ^Sfm"' 
the  testamentary  instrument  stated  in  the  case  was  a  due 
execution  of  the  power. 

A  certificate  was  sent  accordingly. 


Webb  v.  Fairmaner. 

ASSUMPSIT  for  goods  sold  and  delivered.   Plea,  non  ooodi  \ 
assumpsit.    At  the  trial  before  Lord  Abinger,  C.  B.,  at  ^^^^^^  ^ 
the  Middlesex  Sittings  after  Hilary  Term,  it  appeared  be  paid  for  in 
that  the  action  was  brought  to  recover  the  price  of  certain  Held,  that  an 
goods  sold  by  the  plaintiff  to  the  defendant  on  the  5th  of  prk^^ci'Sd^n'ot 
October,  1837,  "  to  be  paid  for  in  two  months."    The  ^  commenced 

'  '  *^  ....         until  after  the 

goods  were  delivered  on  the  9th.  The  writ  in  this  action  expiration  of 
was  issued  on  the  5th  of  December.  It  was  contended  December, 
for  the  defendant,  that  the  period  of  two  months  ought 
to  be  calculated  from  the  delivery  of  the  goods ;  or,  at  all 
events,  that  the  time  ought  to  be  computed  exclusively  of 
the  day  on  which  the  contract  was  made  ;  and  the  credit 
therefore  had  not  expired  when  the  action  was  brought. 
The  objection  was  overruled^  and  the  plaintiff  had  a 
verdict 

On  a  former  day  in  this  term,  R.  V.  Richards  obtained 
a  rule  to  shew  cause  why  there  should  not  be  a  new  trial 
on  the  latter  ground  of  objection,  the  rule  being  refused 
on  the  former. 

Plati  and  Mansel  now  shewed  cause. — The  rule  laid 
down  in  the  cases  as  to  the  computation  of  time,  is,  that 
where  the  computation  is  to  be  made  from  a  certain  day^ 
that  day  is  not  to  be  included  ;  but  where  it  is  from  a  par- 
ticular act  dane,  the  day  on  which  it  was  done  is  to  be 
included.  ClaytorCs  case  (a).  Rex  v.  Adderley  (6),  Glas- 

(a)  6  Rep.  I.  (6)  2  Dougl.  463. 

VOL.  III.  II  M.  W. 
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ArtAV^>fei»^  ihigiofi  ir.RaiiainB  {a),  CagOe  r.  BurdiU  (b),  Clarke  r. 

^m  ^  Davty  (c).    The  cas^  of  bilk  of  excbange  stands  on  a 

Webb        different  footing ;  they  are  regulated  foy  a  pecuUar  syBteUt 

PAttiirA«fi«.  the  usage  and  custom  of  merchants ;  and  where  a  bill  is 
payable  a  month  after  date,  Itbat  ^eans  a  month  after  the 
day  on  which  the  bill  was  dated.  [BoUand^  B. — In  the 
case  of  a  bill  payable  at  sights  it  has  been  decided  over 
and  over  again  that  the  holder  cannot  sue  upon  it  until 
after  the  expiration  of  the  third  day  after  sight.  Parker  B. 
«— The  case  of  Clarke  ▼.  Davey  is  in  effect  overruled  by 
Hartiy  r.  itple  {d)*]  The  aci  done  here  was  the  sale, 
until  the  completion  of  which  no  contract  arose;  and 
according  to  Che  authorities  already  citedj  the  computa- 
tion is  to  be  from  that  act,  anil  must  therefore  include  the 
day  on  which  it  was  done.  It  is  clear  that  the  'Courts  will 
notice  fractions  of  a  day  for  some  purposes  ;  Symons  ▼. 
Lowe  {e)i  Pugh  v.  Robinson  (JT).  [It  was  also  urged,  that 
in  the  a'bsence  of  any  evidence  to  shew  the  intention  of 
t^e  parties  to  the  contrary,  the  two  months  must  he  taken 
to  mean  lunar  and  not  calendar  months,  and  Jocelyn  v. 
l^awkins  (g)  was  cited ;  but  it  appeared  that  the  case  had 
been  discussed  on  both  sides  at  the  trial,  on  the  assump- 
tion that  tliey  ^ere  calendar  months,  and  the  CouTt  there- 
fore refused  to  entertain  this  objection.] 

R.  V.  Richards^  in  suppoirt  of  the  rule. — ^Tbere  is  no 
reported  case  Ivhidh  has  decided  how  the  time  is  to  be 
computed  in  mercantile  contracts  for  sale  on  credit ;  all 
the  cases  cited  on  the  other  side  turned  on  the  words  of 
particular  acts  of  Parliament,  l^he  authorities  were  all 
reviewed  in  Lester  v.  Garland  (A),  where  it  was  laid  down 
that  there  is  no  general  rule  of  law^  in  computing  time 

(a)  3  East,  407.  (e)  Styles,  72. 

(b)  3T.R.623.  (/)  IT.  R.  116. 

(c)  4  Moore,  465.  is)  1  Stra.  445. 
(4)  9  B.  &  Cr.  603 ;  4  Man.  &  (A)  15  Yes.  248. 

Ry.  295. 


ZAtTKR  TERMi  1  TICT.  1/16 

from  an  act  or  an  event,  that  the  day  ia  to  be  either  in«-  £n^  ^/'^^^ 

elusive  or  exclusive  {  bat  it  depends  on  the  reason  of  the 

thiDgy  according  to  the  circumstances*      Sir   W.  Gratsif 

M.  R.,  there  says : — "  Upon  the  technical  seaaontng,  I 

rather  think  it  would  be  more  easy  to  maintain^  that  the 

day  of  an  act  4lone9  or  an  event  happening,  ought  in  all 

eases  to  be  exehided,  than  that  it  should  in  all  caaes  be 

included.    Our  law  rejects  fractions  of  a  day  more  gen^ 

rally  than  die  civil  law  does«    The  effect  is  to  vender  the 

day  a  Bort  of  inde^ieable  point;  so  that  any  act  done  in 

the  compass  of  it  is  no  more  re&iaUe  to  any  one  than  to 

any  other  portion  -of  it ;  but  tbe  act  and  the  day  are  oo* 

extensive ;  and,  tbere&i-e,  the  act  cannot  profierly  be  said 

to  be  passed  until  the  day  is  passed."    In  acccncdanoe 

with  this  authority,  the  Court  of  Queen's  Beach  held,  ia 

Hex  y.  Justices  of  Oumberlmnd  j(a),  that  in  die  oomputar 

tioo  of  the  six  days'  notice  which  must  be  given  to  justices 

before  suing  out  a  certiorari  to  remove  an  order  made  by 

them,  the  day  of  giving  the  notice  was  to  be  excluded* 

So,  in  Pellew  v.  InhaUianls  of  WM^ord  (6),  the  two  days' 

BoAice  required  by  the  Riot  Act,  9  Geo.  1,  c  2^  to  be 

glken  of  the  injury  done,  before  an  action  can  be  cam<- 

menced  against  the  hundred,  were  construed  exclusively 

of  the  first  day.     There   the  words  are  very  strong**^ 

*^miiin  two  days  after  such  damage  or  itgury  done.** 

The  analogy  derived  from  the  rule  as  to  biHs  of  exchange 

is  in  £Kvour  of  the  defendant;  and  all  convenience  favours 

the  aame  construction.    The  Courts  have  acoovdingly 

adopted  it  as  to  the  computation  of  line  in  matters  of  prac* 

tiee,  1^  the  nde  cf  H.  T.  2  WilL  4,  (ym). 

PARxa,  B. — I  think  the  rule  ought  to  be  absolute  far  a 
new  trial :  there  cannot  be  a  nonsuit,  as  this  point  was  not 
resorved.    As  to  the  question  whether  the  time  should  be 

(a)  4Nev.  &M.  378.         (»)  9  B.  &  Cr.  134;  4  MaQ.&  R.  130. 

1  i2 
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Bgck.  ^  PUai,  oompnted  by  lunar  or  calendar  months,  I  think  it  is  not 
now  open  to  the  plaintiff  to  say  that  they  were  lunar 
months.  The  case  was  argued  at  the  trial,  on  both  sides, 
on  the  footing  that  they  were  to  be  taken  as  calendar 
mouths,  and  was  so  left  to  the  jury.  If  that  assumption  be 
wrong,  the  plaintiff  can  set  it  right  when  the  case  goes  down 
to  a  new  trial ;  but  I  cannot  help  thinking  that  the  fact 
was  not  so,  and  that  there  is  no  difference  in  this  reapect 
between  what  is  called  close  credit^  that  is,  on  payment  by 
bills,  and  the  case  of  open  credit  Assuming  that  they 
were  calendar  months,  I  think  the  action  was  prematurely 
brought.  Whatever  doubt  there  might  have  been  upon 
the  point  before  the  decision  in  Lester  v.  Garland,  since 
that  case  the  rule  appears  to  be  that  the  time  is  to  be  cal- 
culated exclusively  of  the  day  on  which  the  contract  was 
made :  the  party  is  to  have  two  entire  calendar  months  in 
which  to  make  payment,  exclusively  of  .the  day  of  sale. 
The  question  was  very  much  gone  into  by  the  Master  of 
the  Rolls,  Sir  William  Grants  with  whose  observations  I 
entirely  concur.  [His  Lordship  read  the  paragraphs  be- 
fore quoted.]  That  appears  to  me  to  be  an  extremely 
sound  rule  to  lay  down  on  the  subject;  and  I  think  the 
earlier  cases  can  be  disposed  of  without  breaking  in  upon 
that  rule.  Rex  v.  Adderley  was  ultimately  decided  on  the 
ground  that  the  statute,  being  in  ease  of  sheriffs,  should 
be  construed  favourably  for  them.  As  to  Castle  v.  Bur- 
diltf  it  may  be  doubtful  whether  it  can  be  considered  law 
since  the  decbion  in  Hardy  v.  Ryle:  if  a  month  is  to  be 
allowed,  one  can  hardly  suppose  that  the  justices  should 
not  have  a  whole  month  within  which  to  consider  as  to  the 
tendering  amends.  That  case,  however,  proceeded  en- 
tirely on  the  authority  of  Jiex  y.  Adderley,  which,  as  I 
have  said,  was  decided  on  a  particular  ground.  Then, 
with  regard  to  Glassington  v.  Rawlins^  there  is  no  doubt 
that  there  the  party  lay  in  prison  on  the  day  on  which  he 
went  to  prison,  and  that  he  lay  in  prison  during  a  portion 
at   least  of  each  of  (he  twenty-eight   days;  and  it  is 
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difficult  to  say  fliat  there  should  be  a  different  rule  in  Bwek^^PUa^ 
the  case  of  lying  in  prison  so  as  to  commit  an  act  of  / 

bankruptcy,  and  in  that  of  a  sentence  of  imprisonment,  Wbss 
in  which,  in  favour  of  liberty,  the  time  is  reckoned  fauuiaiibk. 
inclusively.  The  earlier  cases,  therefore,  can  all  be  di»- 
tinguished.  Then  as  to  the  cases  since  that  of  Lester 
V.  Garland,  they  will  all,  I  believe,  be  found  to  be  cases 
in  which  the  time  was  computed  exclusively.  Hardy  v. 
Ryle  is  one  of  them,  and  there  Bayley,  J.,  refers  to  and 
acts  on  the  authority  of  Lester  v.  Garland,  although  per* 
haps  some  of  the  reasoning  of  the  Court  may  not  be  quite 
satisfactory.  So  also,  in  Pellew  v.  Inhabitants  of  Wans- 
ford,  the  time  was  held  to  be  exclusive;  and  a  very  reason- 
able rule  was  laid  down  by  Lord  Tenierden,  which  is  a 
very  good  test  to  apply,  viz.  by  reducing  the  time  to  one 
day,  in  which  case  the  party  would  clearly  be  entitled  to 
the  whole  of  the  next  day  after  (he  injury  was  done,  other- 
wise he  might  have  no  time  at  all  in  which  to  give  notice. 
So  here,  if  the  credit  had  been  for  one  day,  it  is  impossible 
to  say  that  the  defendant  would  not  have  the  whole  of  the 
next  day  in  which  to  make  payment.  If  so,  the  same  must 
be  true  of  any  number  of  days ;  consequently  he  had  the 
whole  of  the  5th  of  December  for  that  purpose.  And 
although  I  admit  that  the  rule  as  to  bills  of  exchange  is 
not  conclusive,  because  it  is  founded  on  the  law  merchant, 
yet  so  far  as  it  affords  an  analogy,  it  is  in  favour  of  this 
construction;  the  day  on  which  the  bill  is  dated  would 
not  be  reckoned  in  the  computation ;  and  that  being  true 
of  what  is  called  close  credit,  appears  to  me  to  be  so  also 
in  the  case  of  open  credit:  and  there  can  be  no  doubt  that 
this  is  much  the  more  convenient  rule.  For  these  reasons 
I  am  of  opinion  that  the  writ  in  this  case  was  issued  too 
soon,  and  that  the  defendant  is  entitled  to  a  new  trial. 

BoLLAUD,  B. — I  am  of  the  same  opinion.    It  appears  to 
me,  independently  of  the  cases,  that  the  rule  we  adopt  is 
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^^\^L/^^^  by  fiur  the  more  convenient    I  hate  always  understood 
N      .y     i^     that  the  day  of  the  contract  was  not  to  be  considered  as 
WsBB        included,  because  thereby  the  seller  has  the  whole  day  to 
FAiRVAirsR.    delirer  the  goods,  and  the  buyer  the  whole  day  to  receive 
then.     If  a  merchant  goes  into  the  warehouse  of  another 
on  the  first  of  January,  and  purchases  goods  at  a  month's 
credit,  it  is  said  that  that  day  is  to  be  included ;  but  then 
if  he  proposes  to  give  a  bill  at  a  month,  he  is  to  have  a 
day  longer  for  payment  than  in  the  other  case.     I  think 
it  is  much  more  convenient  that  the  same  rule  should  ap- 
ply lo  both. 

Aldbrson,  B. — I  am  of  the  same  opinion.  The  rule 
laid  down  in  PeUew  v.  Inhabitants  of  Wonsford  is  a  very 
excelleot  criterion  to  apply,  viz.  to  reduce  the  time  to  one 
dayj  and  see  whether  you  do  not  obtain  an  absurdity  un- 
less by  excluding  the  first  day.  And  you  must  have  the 
same  rule  whatever  be  the  number  of  days. 

GuRNEY,  B.,  concurred. 

TTie  rule  was  therefore  made  absolute ;  but  on  the  appli- 
cation of  Piatt,  the  plaintiff  had  leave  to  discontinue  on 
payment  of  costs  up  to  the  time  of  the  trial,  each  party 
paying  his  own  costs  of  the  trial. 


Clark  r.  Dignam. 

Wbera  an  action  A.SSUMPSIT  for  money  had  and  received,  and  on  an 
J"namlfof  A.  ^ccount  Stated.  Pleas,  first,  non  assumpsit ;  secondly,  a  set- 
agaioft  B.  on  a    Qff  for  the  work  and  labour,  &c.  of  the  defendant  for  the 

bill  of  eichangCi 

but  it  appeared    plaintiff  as  his  attorney.    At  the  trial  before  Gumey,  B*, 

that  C,  the 

drawer  of  the  billi  was  the  real  plelotiff,  and  that  A.  only  lent  his  name  because  C.  was  unwiUiag 
that  his  should  appear,  and  that  A.  gaTe  no  instructions  to  and  had  no  communication  with  the 
attorney ;  and  the  atlonwy  Mtdted  a  mm  at  Bt«iMy  froos  B.oa  the  aettlcmeat  of  (that  aetioa  i^ 
Htldf  in  an  action  for  money  had  and  receiTed  by  A.  against  the  attorney,  to  recoTer  such  sum,  the 
Jury  having  found  that  it  was  recelfcd  Ibr  G.  and  not  £»  A^  tlMt  the  plai«tiff  eaold  not  leoiTer. 
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%%  tbe  Middlesex  Sittiip^a  after  Hilary  Terfiij  it  appeared  ^^^^^''^ 
t)ia^  tb^  deii^ndapty  who  is  an  atlorne;  of  this  Co^rtt  had 
acted  as  attorney  for  the  plaintiff  in.  a^  action  brought  (no* 
mi^ally)  by  the  present  plaintiff  against  a  Mr.  Duncombe 
on  a  bill  of  exchangey  and  had  received  frcon  Mr.  Duncomhe 
a  sum  of  60A  on  the  settlement  of  that  claim.  After  the 
present  action  was  brooght,  the  defendant  delivered  to  the 
plaintiff,  under  a  judge's  order,  a  bill  of  costs  in  all  the  mat- 
ters wherein  be  had  been  concerned  for  th^  plaintiff,  and 
amongst  them,  in  the  cause  of  Clark  v.  Dutwomkfs  which 
were  taxed  by  the  Master,  and  reduced  from  4S2i  17«.  5dL 
to  261.  7a.  7<l.,  without  prejudice  to  the  defendant's  prov- 
ing certain  items  disallowed  by  way  of-  set-off.  The 
defendant  had  also  received  a  sum  of  51.  from  a  defendant 
in  another  actiqn  brought  by  the  plaintiff,  but  this  was  co- 
vered by  proof  of  certain  costs  due  from  the  plaintiff  to  the 
defendant.  For  the  defendant,  evidence  was  adduced  to 
shew  that  the  plaintiff  had  no  interest  whatever  in  the  action 
against  Mr.  Duncombe ;  that  one  Edwards,  the  drawer  of 
the  bill,  was  the  real  plaintiff,  but  had  induced  theplainti? 
to  allow  him  to  use  his  name,  Edwards  being  unwilling  to 
appear  as  plaintiff  in  an  action  on  the  bill,  which  he  had 
received  for  a  gaming  debt :  that  the  defendant  received 
all  his  instructions  from  Edwards,  and  had  no  communir 
cation  whatever  with  Clark,  the  plaintiff:  that  Clark  had 
expressed  his  surprise  at  the  present  action  being  brought 
in  his  name,  and  said  that  he  would  desire  it  to  be  put 
an  end  to:  and  that  Edwards  owed  the  defendant  a  larger 
amount  for  business  done  for  him.  It  was  therefore  con- 
tended, that  the  money  received  from  Mr.  Duncombe  was 
money  had  and  received  to  the  use  of  Edwards,  and  not  of 
the  plaintiff,  and  that  the  present  action  could  not  be 
maintained.  The  learned  judge  left  it  to  the  jury  to  smy 
whether  the  defendant  received  the  60/.  on  account  of 
Clark  or  on  account  of  Edwards,  and  the  jury  found  that  it 
waa  received  for  Edwards  and  not  for  Clark«  The  learned 
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^'^l^^'"'  ^^^^^  thereupon  directed  a  Terdict  for  the  plaintiff  for 
40L  15s.,  (the  amount  not  covered  by  the  set-off),  with 
liberty  to  the  defendant  to  move  to  enter  a  verdict  for  faim, 
if  the  Court  should  be  of  opinion  that  he  had  a  right  to 
avail  himself  of  the  defence  set  up  on  his  behalf. 

Kelly,  having  obtained  a  rule  accordingly^ 

Plati  [Humfrey  with  him)  shewed  cause* — ^There  is  no 
plea  of  payment  on  this  record :  the  defendant  does  not 
say  he  has  paid  the  money  over  to  Edward  s,  but  only 
that  he  keeps  it  in  his  own  pocket,  because  Edwards  owes 
him  a  larger  amount.  But  that  is  not  sufficient  as  against 
the  plaintiff,  who  was  his  client  on  the  record ;  he  ought 
to  have  discharged  himself  by  shewing  payment  to  Ed- 
wards, for  whose  benefit  he  alleges  the  action  was  brought. 
\Parke,  B. — No ;  it  all  arises  on  the  general  issue :  the 
defendant  disputes  all  the  facts  from  which  the  legal  in- 
ference arises  that  the  money  was  money  had  and  received 
to  the  use  of  the  plaintiff.  He  says  that  Clark  was  a 
mere  name  on  the  record,  and  never  employed  him,  and 
that  Clark  knew  this ;  therefore  the  money  is  received  to 
the  use  of  Edwards  and  not  of  Clark.]  The  defendant 
having  had  his  bill  taxed  as  between  him  and  Clark,  it 
was  not  competent  to  him  afterwards  to  dispute  Clark's 
title  to  recover  as  the  plaintiff  in  the  case* 

Parke,  B.— »Can  you  put  the  case  higher  than  this-*- 
that  prima  facie  the  defendant  was  the  attorney  for  Clarke 
the  plaintiff  on  the  record ;  but  when  the  case  goes  to  the 
jury,  there  is  evidence  for  them  that  the  party  really  em- 
ploying him  was  Edwards,  and  that  the  money  was  received 
for  him  and  not  for  Clark  ?  On  this  evidence  the  de- 
fendant could  not  have  sued  the  plaintiff  for  his  costs. 
An  agent  cannot  dispute  his  principal's  title — but  then  it 
appears  that  Edwards  was  in  fact  the  principal  here.    And 
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that  does  not  contradict  any  thing ;  it  does  not  contradict  E*^^  Pleat, 
the  record :   if  the  fact  be  as  the  jury  have  found  it, 
there  is  no  rule  of  law  which  prevents  the  defendant  from 
paying  the  money  oyer  to  Edwards,  and  so  discharging 
himself  as  against  the  plaintiff. 

The  rest  of  the  Court  concurred. 

Rule  absolute  to  enter  a  verdict  for 
the  defendant. 

Kelljf  and  Barstaw  appeared  in  support  of  the  rule. 


MizBN  r.  Pick. 

Debt  for  board  and  lodging,  &c.  supplied  to  the  wife  Wbenabiu- 
of  the  defendant.     Plea,  nunquam  indebitatus.  ^'frjl?  hi« 

The  cause  was  tried  at  the  Palace  Court  under  a  writ  wife,  aiiowi  her 
of  trial,  when  it  appeared  that  the  defendant  was  living  in  maintenance,  he 
adultery  with  another  woman,  apart  from  his  wife,  and  it  |i^Jl^I^Ji*Bup- 
was  proved  that  the  plaintiff  had  supplied  her  with  board  P"?^  ^  hw,and 
and  lodging.    The  defence  was,  that  she  had  received  tradetmenof 
from  him  a  suflBcient  sum  for  her  maintenance,  which  was  ]« immaterial, 
proved  to  have  been  paid.    It  was  objected  for  the  plain-  ^fj^  "^^  ^ 
tiff  that  there  was  no  evidence  that  the  plaintiff  had  had 
notice  of  the  separate  allowance,  but  the  learned  judge 
was  of  opinion  that  notice  was  immaterial ;  and  the  jury 
having  found  that  the  maintenance  paid  was  sufficient,  he 
nonsuited  the  plaintiff,  with  leave  to  move  to  enter  a  ver- 
dict for  SOL 

Locke  now  moved  to  set  that  nonsuit  aside,  and  to  enter 
a  verdict  for  the  plaintiff  for  the  sum  of  30/.,  the  amount 
of  the  board  and  lodging  proved  at  the  trial.    Rawlym  v. 
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MmcL  pf  pcm%  Vandyke  (a),  is  an  authority  that  it  is  iaeumbent  on  tiMf 
husband  to  ahev  that  the  tradesman  bad  notice  of  Ihf 
separate  allowanoe  of  the  wife.  There  Lord  EUou,  C.  J«9 
says — ''  If  the  husband  gives  express  noliee  to  a  tradesman 
not  to  trust  his  wife,  he  shall  not  be  charged  for  goods 
furnished  to  the  wife :  and  if  a  tradesman  has  notice  of  a 
separate  maintainance  gi^en  to  the  wife,  it  is  the  dootrine 
of  Lord  HoU  that  that  shall  be  notice  of  an  express  di6-> 
sent  on  the  part  of  the  husband,  and  he  shall  not  be 
charged  ;  but  where  the  tradesman's  demand  is  for  neces- 
saries, it  is  incumbent  on  the  husband  to  shew  that  the 
tradesman  knew  of  the  separfite  maintemoe^-"  [Mder^on, 
B. — No  doubt,  according  to  that  decision,  notice  would 
be  necessary,  but  the  question  is,  whether  Lord  Eldon 
meant  to  express  what  the  reporter  has  made  him  say. 
In  Hindley  v.  The  Marquis  of  Westmeath  (6),  nothing  is 
said  as  to  the  necessity  of  notice.]  Locke  also  urged  that 
it  did  not  appear  from  the  evidence  that  the  maintenance 
extended  over  the  whole  period  during  which  the  board 
and  lodging  were  supplied. 

BoLLAND,  B* — The  objection  as  to  the  sufficient  of 
the  evidence  was  not  made  at  the  trial,  and  it  is  now  too 
late  to  raise  it.  As  to  the  necessity  of  notice^  the  Covrt 
think  that  the  case  in  ^spinasse  is  not  a  sufficient  autbo** 
rity  to  support  such  a  doctrine.  The  rule  must  tberi^fore 
be  refu9ed. 

Alderson,  B. — The  plaintifF  was  nonsuited  upon  a 
supposed  state  of  facts,  which,  if  not  the  true  state,  should 
have  been  corrected  and  set  right  at  the  time.  It  is  the 
duty  of  the  counsel  to  point  out  any  deficiency  in  the  evi- 
dence, if  the  Judge  has  overlooked  it.  The  Judge  stated 
it  as  his  opinion  that  the  payment  of  a  separate  maiote" 

(a)  3E8p.250.  R.  351,  S.C.;  1  Dow.  &  Clark, 

W  e  B.  &  Cr.  200;  9  D.  &     5}9. 
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nance,  if  suffieient,  would  be  an  answer  to  the  action,  and  BmOl  of  Pktup 

1838. 
the  jury  found  that  it  was  suflScient.    It  was  assumed  then,  ^ 

and  cannot  be  disputed  now,  that  the  payment  of  the        Misi* 

maintenance  extended  over  the  whole  period  out  of  which         p,ok. 

the  plaintiflfs  claim  arose.  The  question  therefore  is,  whe-> 

ther  the  law  laid  down  by  the  judge  is  correct.  I  think  it  is : 

I  do  not  see  how  notice  to  the  tradesman  can  be  material. 

The  question  in  all  these  cases  is  one  of  authority.    If  ji 

wife  living  separate  from  her  husband  is  supplied  by  him 

with  sufficient  funds  to  support  kerseli^with  every  thing 

proper  for  her  maintenance  and  support,  then  she  is  not 

his  agent  to  pledge  his  credit,  and  he  is  not  liable* 

GuRKBT,  B.,  concurred. 

Rule  refused  (a). 


Patrick  v.  Colbrick. 

X  RESPASS  for  breaking  and  entering  the  plaintiff's  a  plea  to  a  de- 
close,  and  with  feet  in  walking,  &c.,  and  with  horses,  &c.,  ^foTbraU^^' 
and  with  the  wheels  of  carts,  &c.,  subverting  the  soil,  |jf  ""^^^^1^°* 
and  seizing  and  carrying  away  divers  large  qusntities  of  close,  that  the 

g  defendant  being 

straw,  &C.  poBsened  of 

Third  plea.— As  to  entering  the  close  of  the  plaintiff  t^r^i^S^'' 
in  which,  &c.,  and  with  feet  in  walking,  &c.,  and  with  without  Ws  leave 

and  against  his 

the  said  horses,  &c.,  and  with  the  wheels  of  the  said  carts,  win,  took  the 

&c.,  a  little  tearing  up,  subverting,  and  damaging  the  JuJ^d'thtmon 

earth  and  soil  of  the  said  close,  the  defendant  says  that  *e®|^^^l^  **** 

the  plaintiff  ought  not  to  maintain  his  aforesaid  action  mentioned, 

thereof  against  him,  because  he  says  that  he,  the  defend-  defendant  made 

ant,  just  before  the  said  time  when,  &c.,  was  lawfully  and^merMi'to 

possessed  as  of  his  own  property  of  divers,  to  wit,  ten  ««*ke  the  goods, 

•  ■-■-.f  18  a  good  plea, 

cartloads  of  straw ;  and  the  defendant  being  so  possessed  andagoodjusti- 
thereof,  the  plaintiff  did  then  with  force  and  arms,  &c.,  entry'on  the  ^ 
and  without  the  leave  or  license,  and  against  the  will  of  v^^""^*  ^^^•«- 

(a)  Stt  Hoigidmon  v.  Fletcher,  4  Gunpb.  70. 
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Match.  ^  Pkaif  the  defbndanty  seize  and  lay  hold  of  the  said  last  tnentioiied 
straw,  and  wrongfally  carry  away  the  same,  and  put  and 
place  the  same  upon  the  said  close  in  the  said  first  count 
mentioned,  in  which,  &c.,  and  wrongfully  detained  it 
therein  until  the  said  time  when,  &c.,  wherefore  the  de- 
fendant at  the  said  time  when,  &c.,  made  fresh  pursuit 
after  his  said  straw,  and  then  quietly  and  peaceably  en- 
tered the  said  close  in  the  said  first  count  mentioned, 
in  which,  &c.|  and  with  the  said  horses,  mares,  geldings, 
and  waggons  in  the  introductory  part  of  this  plea  men- 
tioned (the  same  then  being  necessary  and  proper  for  that 
purpose)  in  order  to  retake  his  said  straw,  and  did  then 
and  there  quietly  and  peaceably  retake  his  said  straw,  and 
load  the  same  upon  the  last  mentioned  waggons,  and  carry 
the  same  away  from  and  out  of  the  said  close  in  the  said 
first  count  mentioned,  in  which,  &c.,  as  he  lawfully  might 
for  the  cause  aforesaid,  doing  no  unnecessary  damage  to 
the  plaintiff. 

Demurrer,  and  joinder  in  demurrer. 

JP.  V.  Lee,  in  support  of  the  demurrer. — ^This  plea  is 
bad.  In  Anthony  v.  Haney  (a),  where,  in  trespass  for 
breaking  and  entering  the  plaintiff's  close,  the  defendant 
pleaded  that  he  was  the  owner  of  a  certain  barn,  three 
outhouses,  and  three  lean-tos,  and  divers  goods  and  chat- 
tels, to  mt,  ten  bricks,  &c.  then  standing  and  being 
in  and  upon  the  close  of  the  plaintiff,  in  which,  &&, 
wherefore  he  entered  to  pull  down,  remove,  and  take 
them  away;  it  was  held  that  the  plea  was  bad,  as  not 
shewing  how  the  bam,  &c.,  came  upon  the  plaintiff's 
dose.  [Parket  B. — In  this  plea  it  is  stated  that  the 
plauitiff  took  the  defendant's  property  and  placed  it  upon 
bis  own  close;  in  Anthony  v.  Haney ^  it  does  not  ap- 
pear who  placed  the  barn^  &c»  on  the  plaintiff's  close.] 

(a)  8  Biog.  186;  1  M.  &  Scott,  300. 
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It  must  be  admitted  that  that  case  is  distinguishable  Mm>h.^^jNmtf 
from  the  piesent  upon  the  facts  stated,  but  the  reason  of 
the  judgment  will  apply  to  this  case:  the  plea  ought  to 
shew  the  circumstances  under  which  the  entry  was  madci 
and  that  they  were  such  as  could  not  lead  to  a  breach  of 
the  peace.  There  Tindal,  C.  J«,  cites  the  following 
passsge  from  Blackstone's  Commentaries  (a) : — *^  As  the 
public  peace  is  a  superior  consideration  to  any  one  man*s 
private  property,  and  as,  if  individuals  were  once  allowed 
to  use  private  force  as  a  remedy  for  private  injuries,  all 
social  justice  must  cease ;  the  strong  would  give  law  to  the 
weak,  and  every  man  would  revert  to  a  state  of  nature ; 
for  these  reasons  it  is  provided  that  this  natural  right  of 
recaption  shall  never  be  exerted,  where  such  exertion 
must  occasion  strife  and  bodily  contention,  or  endanger 
the  peace  of  society.  If,  for  instance,  my  horse  is  taken 
away,  and  I  find  him  in  a  common,  a  fair,  or  a  public  inn, 
I  may  lawfully  seize  him  to  my  own  use ;  but  I  cannot 
justify  breaking  open  a  private  stable,  or  entering  on  the 
grounds  of  a  third  person  to  take  him,  unless  he  be  felo- 
niously stolen ;  but  must  have  recourse  to  an  action  at 
law." 

Parkx,  B. — The  passage  in  Blackstone,  as  to  the  right 
of  recaption,  applies  to  the  case  where  the  goods  are  placed 
on  the  ground  of  a  third  party.  All  the  old  authorities  say, 
that  where  a  party  places  the  goods  upon  his  own  close,  he 
gives  to  the  owner  of  them  an  implied  license  to  enter  for  the 
purpose  of  recaption.  There  are  many  authorities  to  that 
effect  in  Viner*s  Abridgement.  Thus,  in  title  '^  Trespass," 
(I)  a.,  it  is  said,  ''If  a  man  takes  my  goods  and  carries 
them  into  bis  own  land,  I  may  justify  my  entry  into  the 
said  land  to  take  my  goods  again ;  for  they  came  there  by 
his  own  act."    The  reason  of  the  judgment  of  the  Court 

(«)  Vol.  3,  p.  4. 
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^^£/^^'  of  Coamon  Pleas  is,  that  it  ww  not  shewn  who  placed 

s      V  '  ^    the  goods  there ;  and  that  the  mere  fact  of  the  defend* 

Patrick      ant's  goods  being  on  the  plaintiff's  land  is  no  justifioatkn 

CobKRicK.     of  the  entry,  unlets  it  be  ahewn  that  they,  came  diere  by 

the  plaintiff's  act. 

Ltml  Abinger,  C.  B.,  BollakDi  B.,  and  Ald£rsok, 
B»,  concurred. 

tfvdgnient  for  the  defendant. 


Fischer  v.  Aide. 

Assumpsit.— The  first  count  of  the  dedaralion 
statedi  that  heretofore,  to  wit,  on  the  I7th  of  May,  1837, 
by  an  agreement  then  made  between  the  plaintiff  and  the 
defendant,  the  defendant  engaged  the  plaintiff  as  courier 
and  traTelling  servant,  for  five  months  ceitain,  at  the  rate 
of  ten  guineas  a  month ;  and  agreed,  in  case  she  the  de- 
fendant should  discharge  the  plaintiff  before  the  end  of 
the  five  months,  to  pay  him  the  fifty  guineas,  and  the  ex- 
penses of  his  journey  back  to  England  or  Paris :  and  the 
plaintiff  agreed  to  serve  the  defendant  with  faitfaftifciess, 
.    .      and  to  do  his  best  and  bis  utmost  for  the  comfort  of  the 

eipentea  back 

to  Paris  or  Eng-  defendant  and  her  suite.  The  declaration  tben  averred 
couiit,afteraver-  mutual  promises,  and  alleged  that  the  plaintiff,  in  purso- 
pi^tiffU^ed    ^^^^  ®^  *®  **'^  agreement,  entered  into  the  service  of 

the  defendant 

two  months,  and  was  ready  and  willing  to  senre  for  the  remainder  of  the  ftve  months,  alleged  as  a 
breach  that  the  defendant  refused  to  continue  him  in  her  service,  and  dismissed  him  behit 
the  end  of  the  fire  months,  and  refused  to  pay  him  tlie  fifty  guineas,  or  any  sum  towards  his  ex- 
penses back.  There  was  another  count  for  52L  lOt,  for  wages  as  the  defendant's  hired  servant  The 
defendant  pleaded,  lat,  as  to  the  Snt  coimt,  esoepl  as  to  211.,  panel,  &c.,that  ifae  plaintiff  wroog- 
fully  qnittad  her  service  ;  2hd,  as  to  the  first  count,  except  as  to  the  said  sum  of  2R,  that  she 
dismissed  him  for  improper  conduct;  Srd,  n  to  the  second  count,  except  as  to  SU  parad,  ftc,  nen 
assumpsit;  and  4th|  payment  into  Court  of  34/.  18«.,  in  the  form  given  by  the  new  rules  for  a 
plea  of  payment  into  Court  on  the  whole  declaration.  Replications,  Joining  issue  on  the  first  and 
third  pleas,  de  iigurift  to  the  second,  and  to  the  fourth  damages  ultra.  At  tlie  trial,  the  Jury 
found  for  the  plaintiff  on  the  first  issue,  and  for  the  defendant  on  the  second  and  third: — HM 
that  the  plaintiff  was  entitled  to  judgment  on  the  -wtaok  ncord,  at  least  for  nominal  damages. 


In  assumpsit, 
the  first  count 
was  on  an  agree- 
ment whereby 
the  defendant 
engaged  the 
plaintiff  as 
courier  for  five 
months  certain, 
at  ten  guineas 
a  month,  and 
agreed,  in  case 
ahe  discharged 
him  before  the 
end  of  the  five 
montlis,  to  pay 
him  the  fifty 
guineas  and  his 
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tltf^  defendanti  and  ocmtinaed  therein,  upon  the  terma  of  £mA.  «/  Pim^ 
the  Mid  agreenftbnt,  for  two  months^  and  that  he  wms  ready 
Und  iv4ling  to  remain  in  her  service  for  the  reaiainder  of 
the  smd  term  of  five  months :  Breach^  that  the  defendant 
would  not  continue  the  plaintiff  in  her  service  upon  the 
terms  in  the  said  agreement  mentioned,  bnt  wholly  refnsed 
80  to  do ;  on  the  contrary  thereof,  «he  the  defendant,  after 
the  plaintiff  had  served  and  travelled  with  the  defendant 
from  England  to  Carlsbad,  and  before  the  expiration  of 
the  term  of  five  months,  to  wit,  on  the  17th  of  July,  1837, 
at  Carlsbad,  in  Bohemia,  dismissed  and  discharged  the 
plaififtiff  from  her  service,  and  then  wholly  refused  to  em- 
ploy hiift  any  longer :  and  the  defendant  refused  to  pay 
the  plaintiff  the  said  sum  of  fifty  guineas,  or  to  pay  hin 
afKiy  Sinn  or  sums  of  money  whatever  for  ot  towards  the 
^stpense  of  his  journey  -back  from  Carlsbad  to  England  or 
to  Paris,  contrary  to  her  said  agreement  and  promise, 
and  Hhe  plaintiff  necessarily  and  unavoidably  incurred  and 
was  put  to  great  oxpense  of  his  monies,  amountilig  in  the 
whole  to  dOl.,  a<bout  his  journey  from  Carlsbad  tto  Paris, 
whereof  the  defendant  had  notioe,  Jte.  &c. 

The  second  coomtwas  indebitatus  assnmpsit^^dA  10^., 
for^ages  as  the  hired  servant  of  the  defendant  and  on 
her  tetaiMr. 

Pleas,  fi=rsl,  «&  to  the  £rst  count  of  the  declaration,  ex* 
cejA  astothe  smn  of  SI/.,  parcel  of  the  said  atnn  of  S2/.  lOs. 
in  the  :said  first  count  mentioned,  actionem  non,  because 
the  p^laintiff,  during  the  %aid  term  of  five  months^  to  wit, 
at  the  said  time  when,  &c.,  that  is  to  say,  on  the  said  17th 
day  of  Jfily,  1837,  wrongully  and  improperly  absented 
himself  from,  and  quitted  and  left  the  said  service  and 
employ  of  the  defendant,  without  her  consent,  and  did  not 
at  any  time  afterwards,  and  during  the  remainder  of  the 
^aid  term  of  five  months,  return  to  the  defendant's  service, 
or  rifnder  her  any  service ;  and  thenceforward  until  the 
expiration  of  the  said  term  of  five  moDtht,  wrongfully  and 
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3B»cA.  0/ P&tfi,  improperly  absented  himself  from  the  serrice  and  employ 
of  the  defendant  without  her  consent^  although  the  de- 
fendant, during  all  that  time,  was  ready  and  willing  to 
receive  and  continue  the  plaintiff  in  her  service  and  em- 
ploy upon  the  terms  aforesaid,  of  which  the  plaintiff  had 
notice ;  without  this,  that  the  defendant  dismissed  or  dis- 
charged the  plaintiff  from  her  service,  or  refused  to  em- 
ploy him  any  longer,  as  in  the  said  first  count  mentioned : 
concluding  to  the  country. 

Second  plea,  as  to  the  first  count,  except  as  to  the  said 
sum  of  21/.  parcel,  &c.,  actionem  non;  because  the  defen- 
dant says,  that  the  plaintiff  did  not  nor  would,  while  he  was 
such  servant  of  the  defendant  and  continued  in  her  service 
as  aforesaid,  serve  the  defendant  with  faithfulness,  or  do 
his  best  or  utmost  for  the  comforts  of  the  defendant  and 
her  suite,  as  he  ought  to  have  done,  and  the  plaintiff  from 
time  to  time  during  that  time,  and  before  his  said  dismissal, 
neglected  and  refused  so  to  do,  and  wilfully  and  obstinately 
refused  to  obey  divers  lawful  and  reasonable  demands  and 
orders  of  the  defendant  by  her  to  him  given  as  such  sei^ 
vantj  and  which  he  ought  to  have  obeyed  as  such  servant 
in  the  capacity  aforesaid,  and  used  disrespectful,  insolent, 
and  improper  language^  and  behaved  in  an  insolent  man- 
ner towards  the  defendant,  so  then  being  his  employer  as 
aforesaid,  and  in  divers  respects  misbehaved  and  miscon- 
ducted himself,  and  neglected  his  duties  as  such  servant, 
until  just  before  the  said  time  when  he  was  dismissed  as 
aforesaid ;  and  by  reasdn  thereof  the  plaintiff's  services 
became  and  were  of  little  or  no  use  or  value  to  the  de- 
fendant, and  it  became  and  was  necessary  to  her  comfort, 
&c.  that  the  plaintiff  should  be  dismissed  from  her  service: 
wherefore  the  defendant,  during  the  term  of  the  said  five 
months,  and  before  the  wages  of  the  plaintiff  for  the  last 
three  months  of  the  said  term  became  due,  dismissed  and 
discharged  the  plaintiff  from  her  service,  and  refused  to 
employ  him  any  longer,  as  she  lawfully  might  for  the  causes 
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afereBaid,  being  the  supposed  breach  of  promise,  &c«  Esdk.  tf  Fimut 
Verification. 

Third  plea,  to  the  second  count  of  the  declarationi  ex« 
cept  as  to  21L,  parcel  of  the  sum  of  52L  10s.  therein 
mentioned,  non  assumpsit. 

Fourth  plea,  payment  into  Court  (in  the  form  given  by 
the  nev  rules  as  applied  to  the  whole  declaration)  of  the 
£um  of  S4/.  18i. 

The  plaintiff  joined  issue  on  the  first  and  third  pleas,  and 
replied  to  the  second,  de  injuri&,  and  to  the  fourth  dam- 
ilges  ultra,  on  which  xeplicatlons  also  issues  were  joined. 

At  the  trial  before  Parke,  B.,  at  the  London  Sittings 
after  last  Hilary  Term,  the  plaintiff  had  a  verdict  on  the 
first  and  fourth  issues,  and  the  defendant  on  the  second 
and  third;  but  leave  was  reserved  to  the  plaintiff  to  move 
to  enter  a  verdict  for  the  plaintiff,  for  such  sum  as  the 
Court  should  think  fit;  it  being  contended  that  by  the 
plea  of  payment  into  Court,  the  defendant  had  admitted  a 
contract  for  a  stipulated  amount  of  fifty  guineas,  and  a 
breach  of  that  contract. 

Bampas,  Serjt.,  having  accordingly  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  entered  for  the 
plaintiff,  either  for  the  sum  of  17/.  I2s.  or  71.  2s.,  or  for 
nominal  damages, 

Erie  {A.  K.  Waiam  with  him)  now  shewed  cause« — 
Under  the  first  count,  supposing  the  discharge  lawful,  the 
plaintiff  would  be  entitled  to  recover  the  sum  of  SU  He 
could  not  claim  to  recover  another  Sl/L  also  on  the  second 
count ;  for  there  is  no  admission  on  the  record  of  two  dif^ 
fererU  sums  of  9\L  being  due.  Had  there  been  no  plea  of 
payment  into  Court,  the  plaintiff  would  have  obtamed 
judgment  for  2W.  only,  not  for  A&L  The  Court  will 
take  notice  of  the  fact  that  different  sums  may  be  claimed 
in  different  indebitatus  counts,  though  one  only  is  due : 

VOL.  in.  K   K  II.  w. 
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£gtik,  9f  metK^  Jaurdmmri,  Johnson  (a).    The  adraissiodi  «8  applitd  tOMi 
«-   ^  indebitatus  county  is  not  an  admission  of  the  preciM  amm 

FiscHEft  8tated>  iMit  of  80  mudk  as  nay  be  proved,  not  excaeding 
^Bt.  tkmi  sum.  All  that  the  defendant  does  is  to  except  the 
two  sums  of  21/.  out  of  her  good  ansvor  to  the  rest  of  tke 
dedsmtion,  until  she  isones  to  the  plea  of  payment  into 
Court  It  is  the^same  as  if  there  bad  been  jadgme&t  for 
want  of  any  answer  as  to  those  two  sums ;  then  the  questhui 
^ould  have  be^n  whether  they  were  or  vera  not  one  and 
the  samej;  if  they  wetv,  tbe  plaintiff  woold  not  be  allowed 
to  recover  both,  akhough  there  w^ere  two  counts  claaaing 
them  4ieparsitely«  {Parke,  & — The  meanhig  of  the  pkas 
to  the  fiMt  coant  is  oaly  this— ^'^  for  some  part  of  the  fitw 
taonitbe  in  the  first  oocml  mentioned,  yon,  the  plaintiir,  are 
entitled  to  reoorer  ^  as  to  certain  monthly  paymwnts,  not 
more  than  two,  I  o4^r  no  answer^"  Thefn  the  plea  «o  the 
aeeonA  leount.  In  liiDe  manner,  merely  ndtnixa  thnt  senit 
wages  nire  due,  toot  exceeding  ^IL  But  then  omnesthe 
dificnlty  •as  m  th^  plea  of  payment  into  Coait.  The  plain- 
tiff contends,  that  if  there  were  no  plea  but  that  on  the 
record,  he  would  be  entitled  to  the  difference  between 
34/.  l%8.  and  40^  10a.  m  ti»at  plea,  as  totber  dannigos.] 
The  plea  of  payment  into  Court  is  in  effect  plended  to 
that  part  <>f  the  dodaration  whieh  Was  4eft  unanswered 
before.  Suppose  the  first  plea  to  the  fif«t  «oimt  struck 
out,  the  whole  of  the  other  three  might  be  taken  as  one 
plea  to  %bo  whole  dednrsnion  ^  they  woold  baveeotosdttfted 
a  %ooA  plea  befere  the  ti)M;n«e  of  Anne,  in  tiat^p  ▼• 
Otabhirtn  (d),  where  one  plea  oonnncinced  with  a  gensfral 
tfllegationcf  ac^nem  non,  but  OMtained  tnalter  expres^ 
confined  to  the  first  count,  cmduding  with  a  verification 
nod  praiyer  of  jadgment  whether  the  plaintiff  bught  to 
hav^ormahrtaia  '*  bis  aforesaid  aetion  thereof;"  and  the 
Mcord  then  went  on  thus^^"  And  a»  to  the  second  count" 
fcc.,  with  matter  expressly  confined  to  the  second  conflt, 

(a)  12  C.  M.  &  R.  564.  (b)  5  Ad.  &  £.  61. 
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and  Tetification  and  prayer  of  judgment  as  before;  it  wai  BMk  nf 
held  thut  the  first  part  was  a  plea  pleaded  to  the  first 
count  only,  though  informally,  and  was  good  on  demurrer. 
Here  the  pleader's  intention  clearly  was  to  plead  the  last 
plea  only  as  to  the  parts  before  unanswered,  and  the  ques* 
tioB  iS|  whether  it  is  bad,  because  in  form  it  applies  to 
the  whole  declaration.  This  plea  being  given  by  the 
rules  of  the  Judges,  may  be  considered  as  relieired  from 
some  of  the  strictness  of  form  required  in  pleas  pleaded 
at  the  dwcretion  of  the  parties:  it  might,  perhaps, 
bare  been  ground  of  special  demurrer.  The  plea  is  an 
admission  of  the  contract,  and  of  the  breach,  to  the  extent 
of  the  money  paid  into  Courts  and  no  more.  In  Finlay- 
4on  ▼•  MackenM  (a),  which  was  debt  against  the  acceptor 
of  a  bill  of  exchange  for  78/.  13i.  6c/.,  the  defendant 
pleaded  payment  into  Court  of  6/.  S«.  61}.,  and  that  he  was 
not  indebted  beyond  that  sum,  on  which  the  plaintiff  joined 
issue  $  and  it  was  held  that  it  was  competent  to  the  de» 
fendant,  under  that  plea,  to  make  any  defence  applicable 
to  the  plea  of  nil  debet,  although  the  plea  would  have  been 
bad  on  special  demurrer*  That  case  is  an  authority,  that 
notwitintanding  the  partial  admission  by  the  plea  of  pay- 
ment into  Court,  the  defendant  may  shew  that  tlie  plain- 
tiff was  not  entided  to  recover  any  thing  at  all.  80,  in 
Reid  v«  Dieions  {A),  it  was  held  that  payment  of  money 
into  Covirt  on  a  promissory  note  payable  by  instalments, 
was  only  an  admission  that  money  to  the  amount  paid  in 
waa  due  on  the  note,  and  did  not  bar  the  Statute  of  Limf- 
tatioBB  as  to  a  farther  sum  claimed  to  be  due  upon  it. 
Purke^  J.)  there  saya:  ^  The  payment  of  money  into  Court 
admits  tbe  conftract  as  alleged,  and  a  right  to  recover 
1102.;  but  beyond  tliai  sum  every  defence  ie  open/* 
[Parkef  B/^-^'Uiider  tbe  old  rule,  could  you  hsTc  proved 
payment  after  actbn  brought  under  tbe  general  issue>  ex- 
cept an  mitigation  of  damages  ?    Supposing  such  payments 

(a)  3  Bing.  N.  G.  824 ;  5  Scott,  20.  (5)  5  B.  &  Adol.  499. 

K  K  il 
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Mt^^Pim.  prated  to  the  fiill  amount  of  the  balance  befond  die  tam 
-  paid  into  Coart,  the  only  efieol  would  be  to  reduce  the 
FnoHBft  verdict  to  nomiiuil  damages.]  The  defendant  admits  the 
Aim.  treth  of  the  allegations  in  the  declaration  necessarj  to 
enable  the  plaintiff  to  recoYcr  the  specific  sum  admitted  to 
be  due: — ^viz*  that  the  plaintiff  was  engaged  by  the  defend* 
anty  that  he  served  her  two  months,  and  that  he  is  entitled 
to  21L  for  wages.  [AUerwont  B.-*-]>o  not  you  admit  a 
contract  for  five  months  certain,  at  ten  guineas  a  month! 
Suppose  the  plaintiff  properly  discharged,  woidd  he  have 
a  right  to  recover  any  thing  under  the  first  count! 
Parke^  B. — ^Tke  substance  of  the  complaint  in  the  first 
count  really  is  the  improper  discharge  of  the  plaintiff 
before  the  end  of  the  five  months.  Could  he  have  recor 
vered  under. the  first. count,  on  non  assumpsit  pleaded  to 
it  before  the  new  rules,  without  having  proved  an  uiQusth 
fiable  discharge  !]  The  count,  it  is  submitted,  discloses 
a  good  cause  of  action  for  the  two  months  for  which  the 
plaintiff  actually  served,  even  though  they  had  parted 
by  consents  [Parke ^  B^— I  believe  we  are  all  agreed 
that  we  must  treat  this  plea  of  payment  into  Contt 
as  a  plea  to  the  whole  declaration.  Then  comes  your 
next  point,  that  it  only  admits  diet  the  plaintiff  is  entitled 
to  recover  something  on  the  first  count,  and  that  that 
count  enables  him  to  recover  for  the  two  months  he  actually 
f  erved*  But  if  so,  you  must  treat  it  as  a  count  with  two 
beeaobes-x-one  for  the  non-payment  for  the  two  mondis, 
jfihe  other  for  non-payment  for  the  five,  by  reason  of  the 
improper  discharge:  but  money  paid  into  court  on  a  count 
with  a  double  breach  admits  that  something  is  due  on  botb 
My  present,  opinion,  however,  is  that  the  plaintiff  only 
means  to  complain  of  one  breach,  vi&  his  improper  dis- 
charge before,  the  end  of  the  five  months  for  which  be 
iwas  engaged,  because  the  count  contains  no  averments 
necessary  to  be  proved  to  enable. him  to  recover  for  the 
Iwo  months*]    At  aU  events,  these  are  inconsistent  plefl'i 
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and  the  Judge  was  not  bnond  to  direct  the  jtury  lb  find  ^^^^^^' 
separately  on  each,  but  they  might  look  froni  one  plea 
to  the  oUier,  in  order  to  fix  the  amount  of  dameget; 
and  it  being  proved  that  the  pluntiff  was  dismissed  for 
justifiable  cause,  and  therefore  that  no  damages  at  all 
were  due,  on  the  one  plea,  the  learned  judge  was  not  bound 
to  direct  a  verdict  for  the  plaintiff  on  the  other.  The 
plaintiff  refers  to  the  jury  how  much  he  has  been  damni- 
fied, at  the  same  time  that  he  refers  to  them  the  question 
whether  he  was  properly  discharged.  The  jury  may  take 
both  questbns  into  consideration  together*  [^Parie,  B.-— 
If  there  bad  been  only  non  assumpsit,  and  this  plea  of 
pajrment  into  Court,  I  should  have  agreed  that  the  de** 
fendant  was  entitled  to  judgment,  because  there  Would  be 
a  complete  answer  to  the  declaration  on  the  first  issue; 
but  here  there  is  no  complete  answer  without  going  to  the 
plea  of  payment  into  Court :  then  if  that  be  taken  alone, 
as  it  must  be,  the  plaintiff  is  entitled  on  it  to  a  balance 
of  17/.  12a  Aldertm,  B. — Although  the  pleas  are  in- 
consistent, there  is  no  one  plea  that  goes  to  the  whole 
declaration.] 

The  plaintiff's  counsel  having  agreed  to  accept  nomi- 
nal damages, 

Parke,  B.  6aid'*«-The  Court  all  agree  in  the  view  already 
tlirown  out — that,  whether  there  be  a  plea  of  payment 
into  Court  or  not,  each  issue  must  be  tried  by  itself.  If 
the  pkintiff  chooses  to  leave  inconsistent  pleas  on  the 
record,  no  doubt  he  must  take  the  consequences;  but  if 
they  remain,  it  is  the  duty  of  the  judge  and  the  jury  to  try 
each  by  itself.  Now  here  the  second  plea,  (which  is  the 
first  under  discussion),  raises  an  issue  on  the  whole  of  the 
first  count,  except  as  to  a  sum  not  exceeding  21L ;  that 
issue  being,  whether  the  plaintiff  was  dismissed  for  jus- 
dfiabie  cause,  by  reason-  of  his  disobedience  of  orders. 
That  issue  is  disposed  of  in  favour  of  the  defendant ;  but 
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.Exdi.  if  PUa$,  that  leaves  an  undefined  portion  of  the  first  count  uhan* 
swered.  The  next  Usue  applies  to  the  second  count,  ex- 
cept as  to  an  undefined  portion  of  the  plaintiff's  dainii 
not  Exceeding  211. ;  that  also  is  found  for  the  defendant 
Then  we  come  to  the  fourth  plea,  which  purports  to  an* 
swer  the  whole  declaration,  by  payment  into  Court  of  a 
sum  of  34/.  18tf.  If  this  were  the  only  issue  on  the  record, 
the  plaintiff  would  be  clearly  entitled  to  recover  something 
beyond  (he  sum  paid  into  Court.  On  the  true  construe* 
tipn  of  (he  first  count,  the  real  cause  of  complaint  is  for 
the  discharge  of  the  plaintiff  without  justifiable  4;au8e  be- 
fore the  end  of  the  period  for  which  he  was  engaged.  The 
defendant,  by  payment  into  Court,  admits  that  the  con* 
tract  was  as  alleged  in  that  count;  and  then  she  puts  the 
defence  on  the  ground  that  the  discharge  was  justifiable. 
But  even  if  I  am  wrong  in  this  construction  of  the  first 
count,  and  it  can  be  considered  as  stating  a  claim  for  pay- 
ment  during  the  time  the  plaintiff  actually  served,  then  it 
contains  also  a  double  breach — for  the  non-payment  of  the 
wages  for  that  time,  and  for  the  unjusdfiable  discharge; 
and  if  S0|  the  defendant,  by  paying  money  into  Court,  ad« 
mits  that  something  is  due  on  each  of  those  breaches;  and 
in  either  view  the  plaintiff  is  entitled  to  recover  more  than 
the  31/.  ISs,,  because  this  is  an  agreement  for  a  stipulated 
sum  for  a  stipulated  time,  and  the  damages  for  the  breach 
of  it  are  fifty  guineas.  The  record  is  then  in  this  state — 
an  undefined  portion  of  each  of  the  first  and  second  counts, 
not  exceeding  21L  on  each,  is  left  unanswered:  then  tak** 
ing  the  payment  into  Court  to  meet  that  undefined  amount, 
it  reduces  the  plaintiff's  claim  to  nominal  damages. 

BoLtAND  and  Alderson,  Bs.,  concurred. 

Brule  absolute  to  enter  a  verdict  for 
the  plaintiff  for  Is. 

Botnpas,  Serjt.,  and  Humfrey^  appeared  in  support  of 
the  rule. 
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TwffMLOW  and  Others  v.  Askey  and  Another,  Assignees 
of  Webster,  a  Bankrupt. 

Assumpsit.    The  declaration  stated,  that  before  the  DedanUon 
making  of  the  agreement  thereinafter  mentionedi  the  plain-  i|^*iMt'aMigl 
tiffs  were  possessed  of  a  pertain  stone  quarry,  and  on  &c.,  ^  "ute^ihtt 
agreed  with  Webster,  before  his  bankruptcy,  to  permit  thepkintiffhad 

,  .  11         i.  I-  ...        r   X  L         •   u.  "greed  wJihibe 

him  to  take  therefrom  such  quantities  of  stone  as  he  might  bankrupt,  be- 
require,  for  the  purpose  of  building  a  certain   church  Jj,pt^'f*^ 
which  he  had  undertaken  to  build,  at  a  certain  price,  to  "*i  Wm  to  take 

-    itones  from  the 

wit,  &c. ;  and  that  Webster^^  before  he  became  bankrupt,  piaintiri 
agreed  to  pay  for  the  same ;  and  that,  in  pursuance  of  the  ^XSt  price, 
said  contract,  he  did  take  therefrom  divers  large  quanti-  JjLVu'^'^i^ 
ties  of  stone  for  the  said  purpose,  and  wa9  indebted  to  bankrupt,  had 
the  said  plaintiffs  for  the  same  in  the  sum  of  50^,  which  buUd,  and  tiiat 
sum  was  still  due  and  owing  to  the  plaintiffs.    The  decia-  f^'^to^Tto 
ration  then  stated  that  Webster  afterwards  became  a  bank-  «!>«  amount  of 

50/.;  that  the 

nipt,  i^nd  the  defendants  were  ebosen  his  assignees,  and  defendants,  aa 
that  at  the  time  he  so  became  a  bankrupt,  the  church  adopudb?' 
which  he  bad  contracted  to  build  was  unfinished:  and  5^?/!?^^^!?' 

'  budding  the 

that  the  defendants,  after  they  became  such  assignees,  church,  and 
adopted  the  said  contract  of  Webster  to  build  the  said  came  bound 
church,  and  agreed  to  continue  and  to  fulfil  the  contract  ^nd^'^ahuT*' 
made  by  Webster  and  the  plaintiff^,  and  thereby,  aa  as-  to  p«7  the 

plaintiff  the 

signees  aa  aforesaid j  beoame  and  were  liable  to  and  bMind  5OL1  and  that 
by  all  the  equities  which  Webster  atopd  under  with  re-  t^^'^^^ 
spect  to  the  said  contract,  and  one  of  whieh  equities  was  ^^*^  ^^ 
to  pay  to  the  plaintiffs  the  siiid  s«m  of  50L  for  the  aaid  purpose  to  the 
atones  which  he  had  so  taken  from  the  said  quarry  of  the  p7ea"  •■  to  the 
plaintiffs,  and  applied  to  the  building  of  the  said  church;  ^^^^^ 
and  thereupon  afterwards,  in  oonsideratioa  that  the  plain-  «iib  the  bank- 

./M  11  •11^1  .  1  ™P*»    **•'*    ■*• 

tins  would  permit  the  defendants,  as  assignees,  to  take  eumpeit;  aa  to 

the  residue  of 
the  causei  of 

aetira,  payment  into  court  of  Si.  lit.  1  Id, ;  which  tiie  plaintiff  accepted  )•  eatlslaetion  of  that  aom. 

The  jury  having  found  for  the  defendant!  on  the  fint  iasue: — Held,  that  the  admiaiion  in  the 

plea  of  payment  into  court  did  not  nUitlA  Mie  plaintiff  to  hvrt  a  Terdlct  entered  for  hia  on  the 

other  itiue. 
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^^^^  such  quantiues  of  stone  from  the  taid  ^tuarrj  as  wouU  be 
necessary  for  completing  the  contract  ao>. adopted  by  thensu 
they  promised  to  pay  the  plaintiff  the  said  sum  of  50^  for 
the  stone  taken  by  Webster  before  he  became  a  bankru|^t| 
and  also  for  such  quantities  of  stone  as  they,  as  asaignees^ 
shouhl  thereafter  take  for  tlie  purpose  of  building  the  said 
cliurch  and  completing  the  said  contract*  Averment^^tba^ 
they  took  from  the  quarry  a  certain  quaatity  of  ston^  to 
wit,  &c.|  and  became  h'able  to  pay  for  tlie  same  the  sum 
of  25/.|  which,  together  with  tlie  aforesaid  sum  pfS^L, 
amounted  to  the  sum  of  151-  in  the  whole.  Breaoh--<*non- 
payment  of  the  same  or  of  any  part  thereof. 

Pleas — First,  as  to  the  said  Cfiuses  of  action,  so  far  as 
they  relate  to  the  supposed  promise  first  meniioaed»  an4 
whereby  it  is  alleged  that  the  defendants,  as  aasignaesi 
promised  to  pay  for  the  said  quantities  of  stone  take*  bg] 
Webster,  to  wit,  the  sum  of  50£i«  non  assumpsit*  Secqnd, 
as  to  the  residue  of  the  causes  of  action,  payinent  iata - 
Court  of  the  sum  of  6L  I2s»  IIJ..  Replication  thajneto^. 
acceptance  in  satisfaction  of  that  suia 

At  the  trial  before  AUerson^  B.,  at  the  last  assizes  for 
the  county  of  Stsfford,  the  jury  fimnd  £t>r  tiie  ideliBUuUiait 
on  tba  issue  raised  by  the  first  plea. 

JR.  V.  Richards,  in  this. term,  obtained  a  rule  to  al)aw 
cause  why  that  verdict  should  not  be  set  aside,  on  the 
ground  that  the  payment  of  money  into  Court  upon  one 
breach  admitted  the  whole  contract  alleged  in  the  decla- 
ration, and  that  the  finding  of  the  jury  4n  the  first  issue, 
which  negatived  that  contract,  was  a  finding  iMonsistfAtj 
with  the  admission  en  the  record,  and  ought  not  therefiare  ^ 
to  be  allowed  to  stsnd.    He  cited  D^fer  ▼.  Ashton  (a). 

Upon  the  case  coming  on  far  argument,  on  the  day  fol- 
lowing the  decision  in  the  foregoing  case  of  FUeker  r. 

(a)  1  B.  fc  Cr.  3. 


SAiTnt  TERM,  1  VIOT.  489 

more  than  evidence  of  payment,  and  cannot  be  used  with-  Bgeh.  9f  Piuu, 
out  a  plea  of  payment.  The  defendant,  therefore,  was 
obliged  to  plead  the  payment  of  the  10/.,  and  that  plea  is 
wholly  unanswered.  He  was  consequently  entitled  to 
•sign  judgment  of  non  pros.  Topkam  r.  Kidmare  (a)  is 
expressly  in  point  tor  the  defendant. 

L^,  contri.— -According  to  the  distinction  which  ap- 
pears to  be  taken  by  the  Court  in  Coaies  y.  StevcM,  the 
plea  of  payment  was  unnecessary.  IParke,  B. — This  plea 
of  payment  into  Court  is  irregular  in  form,  but  in  truth  it 
proposes  to  answer  only  the  amount  of  lOA  IStf.  The 
plaintiff  baa  brought  all  the  diflSculty  on  himself^  by 
claiming  651.  when  the  debt  was  only  ji2LUs.M.  If  he 
does  not  choose  to  dispose  of  the  other  pleas  on  the  re- 
cord, the  defendant  is  entitled  to  judgment  of  non  pros. 
as  to  the  part  unanswered.]  The  defendant  ought  to 
have  resisted  the  taxation  of  costs  by  the  plaintiff. 

Feb  Curiam. — Upwards  of  50/.  of  the  65/.  claimed  in 
the  declaration  is  left  unanswered,  the  payment  into 
Court  applying  only  to  the  10/.  13<f.  Then  the  plea  of 
payment  answers  part  of  that  sum,  and  the  plea  of  nun- 
quam  indebitatus  the  rest.  If  the  plaintiff  does  not  choose 
to  go  down  to  trial  as  to  those  pleas,  the  defendant  is  en- 
titled to  judgment  of  non  pros.  He  could  not  resist  the 
taxation  of  costs,  because  the  plaintiff  was  entitled  to 
costs  in  respect  of  the  payment  into  Court  The  result 
iS|  the  judgment  is  regular.  The  case  differs  from  Coates 
T.  Stevens^  because  there  the  plea  of  payment  into  Court 
applied  to  the  whole  declaration:  but  it  exactly  resembles 
Tophiwi  ▼«  Kidmare, 

Rule  discharged. 

(«)  6  Dowl.  P.  C.  676. 


am 
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1838. 


iBdclHiUM  de- 
fendant cannot 
giveinevidencef 
even  in  miti- 
gation of  da- 
mageif  under  a 
plea  of  nun- 
quam  indebi- 
tatus or  set-offf 
money  pay- 
ment! made 
by  him  to  the 
plaintiff. 


Cooper  t?.  Mobecraft. 

Debt  in  the  mm  of>5;.,  on  ttn  I.  O.  U.'dftted  the  leth 
of  January,  1888,  and  in  0^  on  an  account  slated.  The 
plaintiff's  particnlarft  claimed  only  6L  The  defendant 
pleaded,  as  to  all  the  sum  demanded  but  5/.,  nunquam  in- 
debitatus ;  as  to  61.,  a  aet-off  for  ivork  and  labour,  money 
paid,  &C.  The  particulars  of  set-off  amounted  to  the  sum 
of  5/.  2s.  6rf.,  and  contained  an  Item  of  S/.  for  cash  paid  ttt 
the  plaintiff,  and  another  of  15^.  for  cash  paid  to  a  third 
party  on  account  of  the  plaintiff^  At  the  trial  before  the 
under-sheriff  of  Middlesex,  the  pkinttiF  haVing  proved 
the  L  O.  U.,  evidence  was  tendered  on  behalf  of  the  de- 
fendant,  of  the  several  items  of  set-off,  and  amongst  them 
of  the  above  payments.  This  evidence  -was  objected- to 
on  the  part  of  the  plamtiff,  as  not  being  admissible  Wirbout 
a  plea  of  payment;  and  Belbin  v.  Bui$  (a)  and  EtneH 
V.  Brown  (6)  were  cited.  The  under-sheriff,  however,  ad- 
mitted the  evidence ;  and  proof  was  accordingly  given  of 
the  payment  by  the  defendant  to  the  plaintiff  himself  of  a 
sum  oi2L  some  time  before  the  commencement  of  the  sec- 
tion, and  of  a  sum  of  \5s.  for  hhn  to  a  third  party.  It  was 
not  specifically  shewn  on  what  account  the  iL  was  paid^ 
but  the  plaintiff  attempted  to  elicit  the  fact  that  it  was  in 
discharge  of  a  gaming  debt  The  under-sheriff.  In  sum* 
ming  up,  told  the  jury  that  they  must  give  the  defendant 
Ae  benefit  of  the  money  payments,  unless  Aey  thought 
they  were  made  for  a  gambling  consideration ;  and  the  jury 
found  for  the  defendant. 


Busby  having  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  evidence  of  payment  was  improperly 


(a)  2M.  &W.422. 


(6)  3  Bing.  N.  C.  674 ;  4  Scott,  386. 


admitted,  and  that  the  under-stieriff  had  misdirected  the  ^^^:^^^^ 
jury  upon  iti  s    \  '  ^ 

COOFBR 

.    HugheB  now  shewed  eaute.-^The  ensea  cited  at  the    MotBcuAFT. 

^al  do  not.  apply*    As  to  one  of  the  itema,  the  ]5t., 

evideoee  of  that  waa  clearly  admissiUe  under  the  plea  of 

a#t  off;  and,  with  regard  to  the  2L,  it  did  not  appear 

th^t  it  waa  auch  a  payment  as  required  a  plea  of  payment 

to  let  in  evidence  of  it.    That  plea  does  not  amount 

merely  to  an  allegation  of  payment  to  the  plaintiff,  but  of 

payment  to  him  and  acoeptance  by  him  in  saiiafiietioni  pro 

tanto,  of  the  cause  of  actions  both  those  averments,  the 

payment  afid  the  acceptance  in  satisfaction,  being  material 

and  traversable.    Here,  it  did  not  appear  that  this  money 

If  at  paid  to  the  plaiatiff  in  aatiafaction  of  any  part  of  this 

debt;  the  contrary  is  to  be  inferred  from  the  fact  that  the 

plaintiff  still  claimed  the  whole  5L  in  his  pardculars,  as  an 

entire  debti    It  might  have  been  paid  on  a  consideration 

which  failed,  or  on  an  illegal  consideration* 

PabxBs  B. — ^The  only  question  is,  whether,  under  a 
plea  of  nunquam  indebitatus  or  a  plea  of  8et4>ff^  you  can 
give  evidence  of  money  payments  to  the  plaintiff.  The 
oaaes  referred  to  are  authoritiea  that  you  cannot  The 
money  must  be  taken,  primi  facie,  as  paid  in  satisfaction 
of  the  debt  due  from  the  party  paying  it 

.  Ajuqobrboii,  B««— You  never  prove  more,  under  the  i^a 
of  payments  than  the  bet  of  payment  by  the  one  party  to 
the  other. 

Rule  absolute. 
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Auumpsit  for 
money  paid. 
Plea,  u  to  500^, 
parcel,  &c, 
actionem  non, 
because  the 
defendants  My 
that  heretofore, 
to  wit,  on  the 
11th  of  January, 


Maude  v.  Nesham  and  Another. 

iL  HIS  action  wa«  brought  by  the  plaintiffi  as  one  of  tbe 
public  officera  of  the  Darlington  Joint  Stock  Banking 
Company.  The  declaration  waa  in  indebitatua  aaauinpait 
in  the  sum  of  S^OOO^  for  money  paid  for  the  defendania  ( 
in  150L  for  interest;  in  the  aum  of  llOf.  for  work  and 
labour;  and  in  tbe  aum  of  8,000/.  for  money  found  to  bo 
1836,  they  were  |]„^  upoD  an  account  Stated.  Pleasi  firati  non  aasump^itt 
certain  hUi  of  except  aa  to  215/. ;  aecondlyi  payment  of  6001*  parcel,  &c«| 
toforeXawn  by  thirdly^  as  to  500/.,  parcel  of  the  said  sum  of  money  in  Ibt 

the  defendanU 
upon,  and  ac- 
cepted by  one 
Mason,  whereby 
they  required 
Maaon  to  pay 
to  their  order 
500^,  fix 
months  after 

the  date  thereof,  whereby  tliey  required  the  said  Christopher  Maaon  to  pay 

and  thereupon, 
in  consider- 
ation that  the 
defendants 
would  indorse 
and  deliver  the 
said  bill  to 
the  plaintiA, 
the  pUinliffs 
promised  and 
agreed  with  the 
defendanU  to 
lend  to,  or  pay, 
lay  out,  and  eZ' 


first  count  of  the  declaration  mentioned,  actionem  non,  bo- 
cause  the  defendants  aay  that  heretofore,  to  wit,  on  tbe  LI  th 
day  of  January,  1836,  they,  the  defendanta,  were  poaaessed 
of  a  certain  bill  of  exchange,  theretofore  drawn  by  the  de* 
fendants  upon  and  accepted  by  one  Christc^er  Maaon, 


to  the  order  of  them,  the  defendants,  500^,  six  months  after 
the  date  thereof;  and  thereupon,  on  the  day  and  year  laat 
aforesaid,  in  consideration  that  the  defendanta  would  in- 
dorse and  deliver  the  aaid  bill  of  excbaoge  to  4be  aaid 
company,  the  said  company  then  promised  and  agreed  to 
and  with  the  defendants,  to  lend  to,  or  pay,  lay  out,  and 
expend  for  the  defendanta  the  aum  of  500/.,  from  time  to 
time,  in  such  sums,  and  in  such  manner,  as  the  defendanU 
fe*ildanulhe  ^""^  >*^®"'^  thereafter  require  or  direct,  and  to  hold  and  retain 
sum  ot  500/m      the  said  bill  of  exchange,  for  and  on  account  and  aa  pay- 

from  time  to  ■ 

time,  in  such      ment  of  the  said  aum  of  500A ;  and  the  defendanta  in  fact 

sums  and  in 

such  manner  as  tbe  defendanU  should  thereafter  require  or  direct,  and  to  hold,  and  mala 
the  bill  of  exchange,  for  and  on  account  and  as  payment  of  the  said  sum  of  500 A ;  and 
the  defendants  further  lay,  that  they' did  indorse  and  deliver  the  said  hill  to  the  plaintiffs, 
and  the  plaintiffs  then  took  and  received  the  same  from  the  defendants,  and  still  bold  the 
same  for  and  on  account  and  as  payment  of  the  said  sum  of  500iL  so  agreed  to  be  lent  dr 
paid,  laid  out,  and  expended,  for  the  defendanta  as  aforesaid  i  and  the  defendanta  say  that  the 
aum  of  500^  parcel  &c.,  in  the  introductory  part  of  the  plea  mentioned,  is  composed  and  made 
up  of  divers  sums  of  money  lent  to,  and  paid,  laid  out,  and  expended  for  tbe  defendants  on  account 
of  the  bill,  and  in  pursuance  of  the  said  promise  and  agreemeoL  Verification : — iffU,  on  apecial 
demurrer,  that  the  plea  was  bad,  u  amounting  to  the  general  issue. 


BAtTM  TERM »  1  tICT.  £08 

fiirlher  «ay,  that  they  the  defendants  did  Ihen  accordmgly  *^,^^*"* 

indorse  and  deliver  the  said  bill  of  exchange  to  the  said 

company,  and  the  said  company  then  took  and  received  the 

same  of  ttnd  from  the  defendants,  and  still  hold  the  satnei 

for  and  on  account  and  as  payment  of  the  said  sum  of  S00/« 

so  agreed  to  be  lent  to,  or  paid^  laid  out,  and  expended  for 

the  defendants,  as  aforesaid  ;  and  the  defendants  say,  that 

the  said  sum  of  500/.  parcel,  &c.,  in  the  introductory  part 

of  this  plea  mentioned,  is  composed  and  made  up  of  divers 

stttiiB  of  money  lent  to,  and  paid,  laid  out,  and  expended 

for  the  defendants  on  account  of  the  said  bill  of  exchange, 

and  in  pursuance  of  the  said  promise  and  agreement. 

Verification. 

To  this  plea  the  plaintiiF  demurred,  shewing  the  follow- 
Ing  causes  of  demmrret,  vit.  t — For  that  the  defendants 
have  not,  in  or  by  the  said  third  plea,  traversed  or  Con- 
fessed and  avoided  the  matter  and  cause  of  action  to  which 
the  same  plea  is  pleaded,  and  no  certain  and  material  Issue 
can  be  taken  thereon;  and  also,  that  the  said  third  plea  is 
an  argumentative  plea,  and  not  a  direct  traverse  or  denial 
of  the  same  matter  and  cause  of  action,  and  amounts  to 
the  general  issue  rtiat  the  defendants  did  not  promise,  and 
concludes  with  a  verification  instead  of  to  the  country; 
aho,  that  the  plea  does  not  sufficiently  or  at  aH  confess  that 
the  defendants  ever  became  indebted  in  the  said  sum  of 
500/.  in  the  introductory  part  of  that  plea  mentioned,  or 
premised  to  pay  the  aawit  to  the  company  on  request ;  and 
also  that  no  date  is  given  or  stated  when  the  said  sum  of 
SOOL  was  lent,  paid,  laid  out,  or  expended,  or  that  it  was 
so  after  the  making  of  the  agreement,  or  the  indorsement 
of  the  bill;  nor  is  it  alleged,  nor  does  it  appear  in  or  by  the 
plea,  that  the  bill  has  been  paid  or  satisfied,  or  is  over  due, 
or  that  600L  was  ever  satisfied  or  discharged  by  the  said 
bill;  and  also,  for  that  there  is  no  proper  conclusion  or 
prayer  of  judgment  to  the  said  third  plea,  although  the 
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SmcK  of  PUat,  same  is  pleaded  to  a  part  only  of  the  cause  of  action  in  the 
K,^^^,^.^.^     first  count  mentioned. 
Mavdk 

Nbsham,  ^'  ^-  WaUont  in  support  of  the  demurrer,  was  stopped 

by  the  Court,  who  called  upon 

S.  Temple  to  support  the  plea« — ^This  plea  does  not 
amount  to  the  general  issue.  If  there  be  a  single  mo- 
ment when  the  defendant  is  indebted  to  the  pUntifii  that 
is  sufficient,  and  raises  the  implied  assumpsit  to  pay  upon 
request.  The  plea  alleges  that  upon  each  advance  of 
money  the  plaintiff  was  to  retain  and  apply  the  bill  to  the 
payment  of  it  There  must,  therefore,  be  a  moment  be- 
tween the  advance  of  the  money  and  the  application  of 
the  bill  to  the  payment  of  it,  and  that  was  sufficient  to 
raise  the  assumpsit. 

Peb  Curiam. — The  declaration  is  for  money  paid,  laid 
out,  and  expended  for  the  defendants  at  their  request ;  but 
the  sum  of  money  mentioned  in  the  plea  is  not  payable  on 
request.  No  action  could  have  been  brought  whilst  the 
bill  was  running,  and  it  does  not  appear  by  the  plea  that 
it  was  due.  There  never  was  a  time  when  the  money 
could  be  recovered  upon  request.  The  plea  is  therefore 
bad,  and  amounts  to  the  general  issue. 

Judgment  for  the  plaintiff. 
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Exeh.  of  Pleat, 
1838. 

HucKMAN  V.  Fernie,  Managing  Director  of  the  British     "^ ^ — ' 

Commercial  Insurance  Company. 

Assumpsit  on  a  poliey  of  in6uran<ie. — The  deelara-  in  an  action  on 
tion  stated  that  the  plaintiff,  on  the  23rd  of  October,  ISrJS,  \^^^^^  ettJild 
eauied  t(F  Be  made  a  certain  policy  of  insurance,  whereby,  ^^ti*,^fcof  * 
•ftep  veeitini?  thai  the  plaintiff,  having  an  interest  in  the  his  wife,  the 

declaration 

life  of  Elisabeth  Huckman  his  wife,  was  desirous  of  mak-  averred  that 
ine  an  inauranee  with  the  company,  in  the  sura  of  300/.  I'dS^'j^J^^*^ 
«pen  the  life-  of  the  said  Eliaabeth  Huckman,  and  had  ments  (inter 

*^  alw),  that  tha 

:deolared  that  shje  did  not  exceed  tlie  age  of  fifty-one  years  wife  was  not 
oathe>S8th  of  March  then  last;  that  she  had  had  the  .nyTuo^er 
annUl  poE  or  oow  pox,  bad  not  had  the  gout,  had  not  had  ^hortn'Sfe'^  ^ 

•a  spittinff  of  blood,  and  was  not  afflicted  with  any  disorder  and  that  she 

had  led,  and 

which  tended  to  shorten  Ufe^  and  that  she  had  led  and  eon-'  conUnued  to 
tinned  to  lead  a  temperate  life.    The  declaration  then  went  p*rtte*Hfe?" 
on  to  state  the  making  of  the  policy,  which  contained  a  'j***.*'^^*'!^""' 
pcovisoi,  amoi^st  other  things,  that  if  any  thing  stated  htj  before  the  mak- 
the  plaintiff  either  in  the  dedaraUon  or  attestation  there-  .nVon  IS^n^' 
inbefore  mentioned  to  have  been  made  by  him,  should  not  S"y"  J^  wife'* 
be  irue^  the  policy  should  be  null  and  void,  and  the  monies  k»<i  been  and 
paid  on  account  of  the  insurance  aiiould  be  forfeited.   The  with  certain 
aeckuration  then  alleged  mutual  promises,  and  averred  diM'lr"isTasM, 
performance  by  the  plaintiff  af  all  things  in  the  poUcy  on  ^^  ^i'>  delirium 
his  behalf  to  be  performed-^that  he  was  interested  in  his  erysipelatous 

inflammation 
/  -  , .  4  of  the  legs, 

oR  which  the  plaintiff  before  and  at  the  time  of  the  making  rfthe  policy  well  knew.  It  appeared  that 
at  the  time  the  policy  was  effected,  the  wife  had  been  examined  at  the  insurance  oflBce,  and 
answered  several  questions  put  to  her,  but  did  not  apprise  the  company  of  her  having  been  affected 
with  those  complaints.  The  Jury  found  that  the  plaintiff  had  not  any  knowledge  of  her  having 
had  these  disorders: — Held,  that  upon  the  issue  raised  on  these  pleadings,  the  wife  not  being  the 
general  agent  of  the  husband  to  effect  the  policy,  but  only  sent  to  answer  particular  questions, 
her  knowledge  was  not  in  this  respect  the  knowledge  of  the  husband. 

The  wife  had  for  several  years  been  attended  by  A.  B.  up  to  ber  marriage  with  the  plaintiff,  and 
nearly  to  the  time  when  the  policy  was  effected.  After  her  marriage,  C.  D.,  tlie  medical  attend- 
ant of  her  husband's  family,  had,  on  one  or  two  occasions,  when  called  in  to  the  other  members 
of  the  family,  prescribed  for  her  for  a  cold  or  some  trifling  matter.  In  answer  to  the  question  pat 
to  her  at  the  office,  "  who  is  your  usual  medical  attendant?"  she  replied,  C.  D.: — Held,  that  the 
learned  Judge  ought  not  to  have  left  it  to  the  Jury,  on  this  evidence,  to  say  whjch  of  the  two  was 
her  usual  medical  attendant,  but  whether  C.  D.  could  be  called  her  usual  medical  attendant  at  all. 

Where,  upon  a  question  whether  the  plaintiff  or  defendant  has  a  right  to  begin,  the  Judge  at 
nisi  prius  has  decided  clearly  and  manifestly  wrong,  the  Court  will  grant  a  new  trial. 

VOL.  III.  L  L  -  M.  W, 
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Exeh.  of  PUes,  wife's  life  to  the  amount  of  the  monies  insured  thereon — 
and  that  the  declaration  or  attestation  in  the  policy  men- 
tioned, and  so  by  him  made,  was  in  all  respects  true.  It 
then  proceeded,  in  the. usual  form,  to  allege  the  death 
of  Mrs.  Huckman,  the  payment  of  the  premiums,  &c  See. 
Pleas — First,  that  the  declaration  or  attestation  in  the 
policy  mentioned  was  not  true,  because  at  the  time  the 
same  was  made  the  said  Elizabeth  Huckman  was  afflicted 
with  a  disorder  which  tended  to  shorten  life.  Secondly, 
that  the  said  declaration  or  attestation  in  the  said  policy 
mentioned,  and  so  made  by  the  plaintiff  as  therein  stated, 
was  not  true,  because  at  the  time  the  same  was  made  as 
aforesaid  the  said  Elizabeth  Huckman  had  noi  led,  nor 
did  site  continue  to  lead,  a  temperate  life.  Thirdly,  that 
before  the  making  of  the  policy  of  insurance  in  the  said 
first  count  mentioned,  to  wit,  on  the  1st  of  January,  1828, 
and  on  divers  times  after  that  day,  the  said  £.  Huckman, 
deceased,  had  been  and  was  afflicted  with  certain  disorders, 
maladies,  or  diseases,  to  wit,  delirium  tremens,  and  erysi- 
pelatous inflammation  of  the  legs,  and  her  legs  had  been 
and  were  ulcerated,  and  she  had  been  and  was,  on  various 
occasions,  and  from  time  to  time,  as  well  long  before  as 
shortly  before  the  making  of  the  said  policy,  seriously  ill, 
all  which  the  plaintiff  before  and  at  the  time  of  the  making 
of  the  said  policy  well  knew,  which  were  facts  material 
and  necessary  to  be  known  to  the  said  company  before  the 
making  of  the  said  policy,  to  enable  them  rightly  and 
adequately  to  estimate  the  risk  to  be  by  them  incurred  in 
the  event  of  their  making  the  said  policy  of  assurance,  and 
for  their  due  security  in  that  behalf;  and'  the  defendant 
further  says,  that  the  said  plaintiff,  before  and  at  the  time 
of  making  the  said  policy,  wholly  neglected  and  omitted 
to  apprise  and  inform  the  said  company  of  the  'said  last 
mentioned  several  facts,  and  the  same  were  not,  nor  was 
either  of  them,  at  any  time  before  the  making  of  the  said 
policy  of  insurance,  in  any  manner  communicated  to  the 
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said  company,  but  the  said  company  were,  at  the  time  IfaMi.  ^  Phoi, 
of  the  making  of  the  said  policy,  wholly  ignorant  of  the 
same,  and  by  reason  of  the  said  premises,  and  of  the 
non<*commanication  of  the  said  last  mentioned  facts  by 
the  plaintiff  to  ihe  said  company  as  aforesaid,  the  said 
policy  was  and  is  wholly  null  and  void — ^Verification. 
The  fourth  plea  alleged,  in  the  same  manner,  that  Mrs* 
Huckman  had  been  in  the.  habit  of  taking  spirits  in 
excessive  quantities ;  and  the  fifth  plea  stated  that  the 
company  were  induced  to  enter  into  the  policy,  and  that 
the  policy  was  effected,  by  fraud  and  covin.  The  de- 
fendant pleaded  sixthly,  that  before  the  granting  of  the 
insurance  and  making  of  the  policy,  to  wit,  on  &c.,  the 
said  company  caused  to  be  delivered  to  the  plaintiff,  and 
be  received  from  them,  a  certain  document  or  instrument 
in  writing,  containing  and  requiring  divers  questions  to 
be  answered,  and  matters  to  be  stated  in  writing  by  the 
plaintiff,  and  to  be  then  signed  by  the  plaintiff  and  re- 
turned to  the  said  company,  one  of  such  questions  and 
matters  being,  "  Who  was  the  usual  medical  attendant  of 
the  said  £•  Huckman  V  and  the  said  company  tlien  de- 
clined to  make  the  policy  until  such  questions  and  matters 
were  answered  and  stated  by  the  plaintiff,  the  said  docu- 
ment being  material  in  reference  to  the  state  of  health  of 
the  said  £•  Huckman,  whereof  the  plaintiff  then  had  no- 
tice ;  and  the  defendant  says  that  thereupon  he,  the  said 
plaintiff,  in  answer  to  the  said  questions  and  requisition, 
in  reference  to  the  name  of  the  usual  medical  attendant  of 
the  said  E.  Huckman,  afterwards,  to  wit,  on  &c.,  answered 
and  stated  in  writing  in  the  said  document,  that  Mr.  E. 
Day,  surgeon,  Bristol,  was  the  usual  medical  attendant 
of  the  said  E.  Huckman,  and  the  plaintiff  then  signed  the 
last  mentioned  document,  and  returned  the  same  to  the 
company,  and  thereby  then  declared  and  agreed  that  the 
said  plaintiff's  said  declaration  and  answers,  and  matters 
therein  stated  by  the  plaintiff,  should  be  the  basis  of  the 

L  l2 
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Sxck.  qf  Pha9,  contract  for  the  said  insurance,  and  that  he  had  not  omitted 
ldJ8 

or  concealed    any   matter  material  to  be  known  to  the 

assurers:  and  the  defendant  further  saith,  that  the  said 
company,  confiding  in  the  truth  of  tlie  said  answer  and 
matter  so  stated  by  the  plaintiff,  and  believing  the  same 
to  be  true,  the  same  being  material  in  that  behalf,  then 
made  the  said  policy  in  the  declaration  mentioned  as  afore- 
said :  whereas  in  truth  and  Jn  fact  the  said  E.  Day  was 
not  the  usual  medical  attendant  of  the  said  E.  Huckman, 
as  stated  in  the  said  document  by  the  plaintiff  as  aforesaid^ 
but  a  certain  other  person  then  living  had  been  and  was 
her  usual  medical  attendant,  wherefore  the  said  policy  was 
and  is  void  in  law. — ^Verification — To  the  count  on  the 
account  stated,  the  defendant  pleaded  the  general  issue. 
The  plaintiff  took  issue  on  the  first  and  second  pleas,  and 
replied  de  injurifi  to  the  third,  fourth,  and  sixth  pleas; 
on  which  issues  were  joined. 

At  the  trial  before  Tindaly  C.  J.,  at  the  Bristol  Summer 
Assizes,  1837,  it  appeared  that  in  the  year  1833  the  plaintiff 
effected  the  insurance  in  question,  at  which  time  he  sent 
his  wife  to  the  office  of  the  company,  and  she  attended  the 
board,  and  answered  several  questions  which  were  then 
put  to  her,  but  as  they  did  not  apply  to  the  particular 
causes  of  illness  stated  in  the  third  plea,  but  were  merely 
answers  given  to  printed  questions,  the  company  were  not 
apprised  of  her  having  been  affected  with  those  complaints. 
It  appeared  in  evidence,  upon  the  sixth  plea,  (as  to  who 
was  the  usual  medical  attendant  of  Mrs.  Huckman),  that 
she  had  married  the  plaintiff,  who  was  a  butcher  in  Bris- 
tol, in  1832,  having  been  previously  residing  as  a  widow 
in  Bristol.  In  1829  she  had  been  attacked  with  severe 
erysipelatous  inflammations  in  the  legs,  when  a  surgeon  of 
the  name  of  Duck  was  called  in  to  attend  her,  as  he  also 
did  in  18S0,  when  she  was  attacked  with  delirium  tremens, 
under  which  she  continued  in  a  very  dangerous  state  for 
some  weeks.     Mr.  Duck  had  subsequently  retired  from 
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business.  Mr.  Day,  who  was  an  apothecary  in  Bristol,  ^**;QtC,^*^' 
it  appeared^  had  never  attended  Mrs.  Huckman  before 
her  marriage,  but  had  been  in  the  habit  of  attending  Mr. 
Huckman's  family,  and  in  answer  to  questions  put  to 
him  by  the  directors,  he  stated  that  he  had  never  attended 
her  professionally;  but  that  on  one  or  two  occasions 
when  he  had  not  been  called  in  to  attend  her  expressly,  he 
gave  her  some  prescription  for  a  cold,  but  of  which  he  had 
made  no  entry  or  memorandum  in  his  books.  Upon  this 
evidence,  the  learned  Chief  Justice  left  it  to  the  jury  to  say 
whether  the  husband  had  a  knowledge  of  the  fact  of  his 
wife's  having  had  the  erysipelas  or  delirium  tremens,  and 
also  who  was  the  usual  medical  attendant  of  Mrs.  Huckman. 
The  jury  found  that  Mr.  Day  was  her  usual  medical  at- 
tendant in  1838,  and  that  her  husband  had  not  any  know*> 
ledge  of  the  erysipelas  or  delirium  tremens.  At  the  com- 
mencement of  the  cause,  the  learned  Chief  Justice  had 
decided  that  the  plaintiflT  was  entitled  to  begin.  A  verdict 
having  been  found  for  the  plaintiff,  Crowder,  in  the  follow- 
ing term,  obtained  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  three  grounds:  1st,  That  the  learned 
Judge  had  decided  improperly  in  allowing  the  plaintiff  to 
begin.  Sndly,  that  his  lordship  had  misdirected  the  jury 
in  telling  them  that,  in  order  to  support  the  averment  in 
the  third  plea,  of  concealment,  they  must  be  satisfied  that 
the  plaintiff  was  himself  aware  of  the  fact  that  his  wife  had 
had  erysipelas  or  delirium  tremens  ;  for  that  the  wife 
having  been  sent  by  him  to  the  ofiice  as  his  agent,  her 
knowledge  of  it  ought  to  be  considered  as  equivalent  to 
knowledge  by  him.  Srdly,  That  it  ought  not  to  have 
been  left  to  the  jury,  on  the  above  evidence,  whether  Duck 
or  Day  was  the  wife's  usual  medical  attendant  in  October, 
1883,  for  that  the  evidence  shewed  that  Day  could  not  be 
considered  her  usual  medical  attendant  at  all.  In  this  term, 

BompaSi  Serjt,  shewed  cause. — ^The  question  who  is 
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Exeh.  rf  PUm,  the  party  to  begin  is  a  matter  in  the  discretion  of  the  Jadge 
at  Nibi  Prius,  under  the  circumstances  of  the  case,  and  the 
Court  in  banc  will  not  interfere  with  the  exercise  of  that 
discretion.  But  liere  the  learned  Judge  has  properly  deci- 
ded that  the  issue  was  upon  the  plaintiff,  and  hating  im- 
posed tiie  burthen  upon  him,  of  which  he  did  not  complaini 
the  defendant  has  no  right  now  to  complain  of  it*  The  af- 
firmative of  the  issue  as  to  whether  the  wife  led  a  temperate 
life  or  not,  was  clearly  upon  the  plaintiff.  [^AUerson,  B. — 
The  real  criterion  is,  whether  the  averment  in  the  decla- 
ration, that  she  did  lead  a  temperate  life,  is  necessary  to 
make  the  declaration  good.]  The  declaration  would  have 
been  bad  if  it  had  not  contained  that  averment ;  it  is  a 
conditional  agreement;  one  of  the  conditions  of  the  po- 
licy is,  that  she  led  a  temperate  life,  and  the  plaintiff 
must  aver  performance  of  those  conditions.  [Lord  Abin- 
ger^  C.  B. — The  plaintiff  must  give  some  evidence  that 
the  life  was  in  an  insurable  state.  Before  the  new  rules 
that  must  have  been  shewn  under  the  general  issue,  and 
when  an  issue  is  now  taken  upon  it,  the  plaintiff  must 
equally  prove  it.]  If  the  averment  cannot  be  struck  out 
as  immaterial,  and  the  defendant  takes  issue  upon  it,  the 
plaintiff  must  give  some  evidence  in  support  of  it.  But 
even  if  the  defendant  had  a  right  to  begin,  the  Court 
would  not  grant  a  new  trial  solely  on  that  ground ;  Bwr^ 
rell  V.  Nicholson  (a).  There  the  Court  said,  **  that  they 
doubted  whether,  under  any  circumstances,  a  new  trial 
ought  to  be  granted,  on  the  ground  that  the  Judge  at 
Nisi  Prius  had  come  to  an  incorrect  decision  relative  to 
the  right  of  beginning.  It  seemed  rather  a  matter  of 
practice  and  regulation  for  the  presiding  Judge  to  eser* 
cise  his  discretion  on,  than  one  which  the  Court  in  banc 
were  to  determine  as  a  matter  of  law.'*  [Atderson^  B. — 
That  is  rather  a  large  proposition.     Suppose  a  Judge  at 

(a)  1  M.  ft  Rob.  304. 
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Nisi  Priu9  were   to  determine  that  the  defendant  was  lK«e*.  ^  p^m» 
always  to  begin,  and  thus  give  hun  the  advantage  of  a  re-     v      y. '  >^ 
ply  in  every  case,  could  not  the  Court  in  banc  interfere  to     Huc»mak 
set  it  right?     Lord  Abinger^  C*  B. — ^You  say  that  in  this       Pbbiiib. 
instance  the  Judge  was  right  in  deciding  that  tlie  plaintiff 
ought  to  begin  ;  but  that  if  not,  this  Court  has  no  juris- 
diction to  inquire  into  it.     I   think,  on  the  first  part  of 
the  proposition,  you  may  succeed,  but  not  on  the  other.] 
No  new  trial  has  ever  been  granted  on  such  a  ground. 
[Aldcrson^  B. — There  are  cases  where  the  Judges  have 
decided  that  the  defendant  has  aright  to  begin,  as  in  libels 
where  permitting  him  to  begin  may  be  a  great  ad  vantage  to 
him.     The  Court  of  Common  Pleas,  in  a  case  where  there 
has  been  an  improper  amendment  allowed  at  Nisi  Prius, 
have  interfered  to  set  it  right.     Lord  Abinger,  C.  B. — The 
Court  at  present  think  that  the  Chief  Justice  was  right  in 
deciding  that  the  plaintiff  ought  to  begin.     You  had  better 
proceed  to  the  other  points.] 

Secondly. — It  is  averred  in  the  third  plea  that  the  plain** 
tiff's  wife  had  been  afflicted  with  delirium  tremens  and 
erysipelas,  and  had  been  seriously  ill,  and  that  the  plain- 
tiff knew  it,  but  wholly  neglected  and  omitted  to  inform 
and  apprise  the  company  of  those  facts.  That  question  was 
left  to  the  jury^and  they  have  found  that  he  did  not  know 
it.  [Aldenon^  B. — The  question  is,  whether  the  plea 
would  not  have  been  good  without  the  averment  of  know* 
ledge?]  They  say  on  the  other  side,  that  the  knowledge 
of  the  wife  is  the  knowledge  of  the  husband,  and  it  was 
not  left  to  the  jury  whether  the  wife  knew  it  or  not.] 
There  was  no  evidence  that  the  wife  ever  knew  she  had 
had  delirium  tremens.  She  knew  that  she  had  been  ill, 
but  that  was  immaterial.  Unless  she  knew  it  was  delirium 
tremens,  it  amounts  to  nothing.  Suppose  the  plea  had 
raised  an  issue  whether  she  had  had  that  specific  diseascj 
and  had  not  communicated  it  to  the  ofiice ;  there  being 
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E^ic/uc/Pimiik,  no  evidence  that  she  e?er  knew  it,  the  Judge  ought  not 
to  have  left  that  question  to  the  jury.  So  as  to  the  erjsi* 
pelas,  it  was  not  shewn  that  it  was  ever  communicated  to 
her  that  she  had  had  that  disease,  and  it  could  only  be 
proved  that  she  knew  it  by  proving  that  it  was  communi- 
cated to  her.  [Lord  Abitiger^  C.  B. — There  is,  besides, 
no  plea  here  to  raise  that  point.]  Under  the  old  rules  of 
pleading,  the  defendant  might  have  falsified  the  policy  by 
shewing  many  things  under  the  general  issiie,  but  here 
he  was  limited  to  the  precise  issue.  The  defendant 
ouglit  to  have  pleaded  specially  the  matter  as  it  really  was, 
in  order  that  issue  might  be  taken  upon  it.  The  know* 
ledge  of  the  wife  is  not  the  knowledge  of  the  husband. 
It  is  not  like  the  cases  where  a  party  is  a  general  agent  for 
all  purposes :  here  the  wife  was  only  the  agent  of  the  hus- 
band for  the  purpose  of  answering  the  particular  questions 
put  to  her.  Maynard  v.  Rhodes  [a)  and  Everett  v.  Desbo* 
rough  {b)  will  perhaps  be  relied  upon»  but  those  were  cases 
before  the  new  rules,  and  are,  besides,  clearly  distinguish- 
able from  the  present  case.  In  Maynard  v. Rhodes,the  decla- 
ration alleged  that  Col.  Lyon,  the  life  insured,  had  himself 
subscribed  and  delivered  into  the  Pelican  office  a  decla- 
ration setting  forth  his  ordinary  and  then  state  of  health ; 
and  that  such  declaration  did  set  it  forth  truly ,  and  was 
part  of  the  consideration  for  the  defendants'  entering  into 
the  contract  (c).  That  case  is  therefore  quite  beside  tbe 
question,  as  the  plaintiff  there  took  upon  himself  to  aver 
that  the  declarations  of  the  life  assured,  touching  his 
health,  were  true.  In  Everett  v.  Desboroughj  the  party 
whose  life  was  insured  was  the  agent  of  the  assured  for 
making  the  particular  declaration.    And  in  Sweet  v.  Fair^ 

(a)  5  D.  &  R.  266.  liog  &  Rylaad,  bat  is  stoted  ia 

(6)  5  Bing.  503.  the  argameot  of  WUde^  Seijt.,  in 

(c)  Tbe  form  of  tlie  declaration  Everett  y.Deiboroush,  6  Bmg.6l2* 
is  not  given  in  tbe  report  lo  Dow- 
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lie  (a),  it  was  held*  that  though  the  party  was  the  agent  of  &«*.  rf  Pi^at, 
the  assured  for  making  the  declaration,  yet  it  inust  be 
shewn  that  she  knew  that  she  had  been  afflicted  with  a 
disorder  tending  to  shorten  life,  in  order  to  make  the  non- 
communication of  it  vitiate  the  policy. 

Thirdly.  It  was  a  question  for  the  jury,  whether,  at 
the  time  of  effecting  the  policy,  Mr.  Day  was  or  was  not  the 
usual  medical  attendant  of  Mrs.  Huckman.  It  appeared 
in  evidence  that  Mr.  Duck  had  been  her  medical  attend* 
ant  during  her  former  husband's  life,  and  had  attended 
her  on  some  occasions  previously  to  his  death,  and  once 
afterwards ;  but  that  he  had  for  some  time  prior  to  1833 
given  up  practice,  and  gone  to  reside  two  miles  out  of 
Bristol.  Mr*  Day  had  been  for  many  years  the  medical 
attendant  of  Mr.  Huckman*s  family.  The  meaning  of  the 
question  put  by  the  company,  "  Who  is  your  usual  medical 
attendant  i  "  is,  who  is  your  ordinary  medical  attendant  at 
the  time?  Mr.  Day  had  occasionally  prescribed  for  her,  and 
though  it  did  not  appear  that  she  had  had  much  occasion 
for  medical  attendance  since  her  marriage,  yet  if  she  had 
had  occasion,  Mr  Day  was  the  person  who  would  have  at- 
tended her.  In  Morrison  v.  Musprait  (6),  Best,  C.  J.,  says, 
''All  insurance  offices  are  desirous  to  consult  with  the  medi- 
cal man  who  has  been  last  in  attendance  on  the  life  insured.'* 
And  in  Everett  v.  Desborough  (e),  the  same  learned 
judge  refers  to  the  decision  in  the  former  case,  and  says, 
'*  No  longer  ago  than  when  the  case  of  Morrison  v.  JtfiM- 
pratt  was  decided,  this  Court  held,  that  if  there  was  a 
reference  to  a  man  who  had  been  the  usual  medical  attend- 
ant, and  no  reference  to  the  person  who  was  the  medical 
attendant  on  the  life  insured  at  the  time  the  policy  was 
effected,  such  an  omission  to  refer  to  the  proper  person 
would  vacate  the  policy."    Now  here  Duck  had  ceased  to 


(a)  6  Car.  &  P.  I.  (6)  4  Bing.  62|  12  Moore,  231. 

(c)  5  BiDg.  603;  3  M.  &  P.  100. 
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Esch.  uf  PUat,  be  her  medical  attendant,  and  if  she  had  been  taken  ill.  Day 
1838. 

would  have  been  the  person  who  would  haTe  been  called 

in,  and  he  had  in  fact  prescribed  for  her.  [Lord  ytbin- 
gert  C.B.— In  my  opinion,  the  argument  as  to  who  is  the 
usual  medical  attendant,  ought  not  to  be  carried  Co  such 
extreme  length.  If  it  were,  according  to  that  doctrine, 
if  a  man  were  to  dismiss  his  physician  who  had  attended 
him  twenty  years,  and  Cake  another  whom  he  only  em* 
ployed  a  week,  and  then  went  to  effect  a  policy  on  his  life, 
he  ought  to  give  the  name  of  the  latter  as  his  usual  medi- 
cal attendant.]  It  is,  at  all  events,  a  question  for  the  jury, 
and  it  was  fairly  left  to  them,  and  they  have  fuund  Chat 
Mr.  Day  was  the  usual  medical  attendant. 

Crowder  and  Barstowy  contrA.— If  the  Court  should 
think  that  the  learned  judge  was  wrong  in  deciding  that 
the  plaintiff*  ought  to  begin,  it  would  clearly  be  a  ground 
for  granting  a  new  trial  And  here  the  derendant  was 
entitled  to  begin.  The  second  plea  alleges  that  Mrs. 
Huckman  "  had  not  led  nor  did  she  continue  to  lead  a 
temperate  lire/'  on  which  issue  is  taken.  The  onus  of 
proving  that,  therefore,  was  upon  the  defendant.  The 
Court  will  not  presume  intemperance  in  any  one,  and  the 
defendant  having  asserted  it,  the  onus  lay  upon  him  to 
establish  the  fact.  [AUerson,  B.— If  the  plaintiff*  is 
bound  to  aver  the  truth  of  the  declaration,  that  she  had 
led  a  temperate  life,  the  affirmative  is  on  him]. 

Secondly,  the  knowledge  of  the  wife  was  the  knowledge 
of  the  husband  for  this  purpose.  Whether  or  not  she  was 
aware  that  she  had  had  delirium  tremens,  or  an  erysipela- 
tous affection  of  the  legs,  she  knew  that  she  had  been  seri* 
ously  ill  as  alleged  in  the  third  plea,  and  it  was  of  the  utmost 
importance  to  the  company  to  have  been  made  acquainted 
with  that  circumstance.  But  it  is  said,  that  on  this  furm 
of  plea,  the  question  cannot  arise  whether  the  knowledge 
of  the  wife  be  sufficient.    This  is  a  plea  founded  on  the 
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Gommon  law^  and  the  party  pleading  undertakes  to  shew  Mttk.  ^  PU^h 
the  knou  ledge  of  the  plaintiff  by  the  usual  evidence  ap- 
plicable to  such  a  subject  matter.  The  life  of  the  wife  is 
the  life  insured,  and  she  is  the  agent  of  the  plaintiff,  and 
knowledge  in  her  is  sufficient.  She  was  sent  by  him  to 
make  a  communication  at  the  oflBce  of  all  she  knew. 
[Lord  Abiifger,  C.  B. — She  was  not  sent  to  effect  the  po- 
licy ;  she  was  merely  sent  for  the  purpose  of  answering 
the  questions  put  to  her  at  the  office.  If  she  had  been 
sent  to  effect  the  policy,  she  would  then  be  the  agent 
of  the  husband  for  that  purpose,  and  any  concealment  by 
her  would  have  been  concealment  by  him,  and  would  have 
vitiated  the  policy.]  If  not  the  general  agent,  she  is 
the  agent  of  the  husband  for  answering  the  questions 
put  to  her;  she  is  his  agent  to  make  the  statements 
required,  and  that  would  affect  the  plaintiff  just  as 
much  as  if  he  had  made  them  himself.  [Lord  Abinger, 
C.  B. — That  question  is  not  raised  by  these  pleadings.]  In 
Fiizherbert  v.  Mather  (a),  it  was  held,  that  any  person 
acting  by  the  orders  of  the  assured,  and  who  is  anywise 
instrumental  in  procuring  the  insurance,  is  bound  to  dis* 
close  all  he  knows  to  the  underwriter,  before  the  policy  is 
effected ;  and  where  any  misrepresentation  arises  from  his 
fraud  or  negligence,  the  policy  is  void.  [^Alderson,  B.-^ 
There  the  plea  was  the  general  issue*]  Certainly :  but 
though  since  the  new  rules  the  party  is  to  plead  specially, 
that  is  done  here  in  terms  sufficient  to  raise  the  question, 
and  it  is  enough  to  shew  knowledge  in  the  agent,  as  that  is 
the  same  as  knowledge  in  the  principal ;  it  is  the  same,  as 
respects  the  pleading,  whether  the  party  has  knowledge  di- 
rectly or  constructively.  Gladstone  v.  King  (&),  and  Sweei 
V.  Fairlie  (c),  are  authorities  to  the  same  effect  as  Fitnher" 
beri  v.  Mather.    Beside  the  declarations  which  Mrs.  Huck- 


(a)  1  T.  R.  12.  (6)  1  M.  &  Selw.  35. 

(c)  6  Car.  &  P.  1. 
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*»«*»  ^i»*Mi^  man  has  made  and  signed,  she  was  bound  to  communicate 
other  matters  which  she  knew  affecting  the  insurance. 
lAlderson,  B. — You  have  pleaded  that  it  was  to  the  know- 
ledge of  the  plaintiff.  The  question  is  whether,  under  that 
plea,  you  can  shew  the  plaintiff  knew  it,  by  proving  that  his 
wife  knew  it.]  It  is  sufficient  to  shew  that  it  is  to  the  know- 
ledge of  the  plaintiff  or  any  of  his  agents ;  although  the 
defendant  intend  to  affect  him  through  his  agent,  it  is  not 
necessary  to  plead  that.  [Alderson,  B. — ^There  is  no  doubt 
that  the  knowledge  of  the  agent  who  makes  a  contract, 
and  of  the  principal,  is  the  same.  But  the  question  is, 
whether  you  must  not  plead  specially,  that  the  person  who 
was  sent  to  make  these  declarations,  had  knowledge  which 
she  concealed :  all  the  cases  cited  occurred  under  the  gene- 
ral issue  before  the  new  rules.  It  is  one  thing  to  state  the 
concealment  of  a  fact  by  an  agent,  and  another  to  say,  in 
the  language  of  this  plea,  that  it  was  to  the  knowledge  of 
the  plaintiff.] 

Thirdly,  as  to  the  medical  attendant.  The  question, 
''who  is  your  usual  medical  attendant?"  must  have  refer- 
ence to  a  person  who  had  been  accustomed  to  attend  her. 
It  is  said  that  Mr.  Day  was  the  person  who  would  have 
been  sent  for  to  attend  her  if  she  had  been  taken  ill ;  but 
that  is  not  sufficient.  It  may  be  admitted  that  it  is  a 
question  for  the  jury,  but  the  mode  in  which  it  was  left  to 
them  was  not  the  correct  mode.  It  appeared  from  the  evi* 
dence,  that  Mr.  Duck  had  attended  this  person  for  several 
years  previously  to  her  marriage  in  1832,  and  that  Mr.  Day 
had  never  attended  her  more  than  once,  and  that  casually* 
The  question  was  not  whether  Mr.  Day  was  employed  in 
the  family  of  Mr.  Huckman,  but  who  was  the  usual  medi' 
cal  attendant  of  Mrs.  Huckman.  Under  the  circumstances 
of  the  case,  the  learned  Judge  ought  to  have  told  the 
jury,  that  Day  could  not  be  called  her  medical  attendant 
at  all. 
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Lord  Abtnger,  C.  B. — We  have  no  doubt  as  to  the  first  amA«  4  ^Ani^ 

1838. 
point,  that  the  Lord  Chief  Justice  was  right  in  ruling  that 

the  onus  probandi  was  upon  the  plaintiff,  and  that  he  was 
entitled  to  begin.  We  cannot  agree,  however,  that  this  is  a 
matter  entirely  for  the  disposal  of  the  Judge  at  Nisi  Prius. 
I  cannot  say  that  we  should  interfere  in  a  very  doubtful 
case;  but  if  the  decision  of  the  Judge  were  clearly  and 
manifestly  wrong,  the  Court  would  interfere  to  set  it  right. 
This  is  sometimes  a  very  important  matter,  and  a  depar- 
ture from  the  usual  rule  might  be  attended  with  serious 
consequences.  With  respect  to4he  other  points,  they 
require  some  attention,  and  the  Court  will  consider  its 
judgment. 

Cur.  adv.  vult. 

On  the  following  day,  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abikobr,  C.  B. — ^This  was  an  action  on  a  policy 
of  insurance  on  the  life  of  Mrs.  Elizabeth  Huckman,  ef- 
fected by  her  husband.  The  two  points  on  which  the  ques* 
tion  appears  to  have  turned  arose  on  separate  pleas.  The 
third  plea  alleges,  that  the  plaintiff  had  concealed  certain 
fiicts  that  were  material,  and  which  he  knew  at  the  time 
he  effected  the  policy;  and  the  evidence  in  support  of  that 
plea  went  to  shew  the  wife  had  been  examined  by  the  de* 
fendant,  when  she  did  not  mention  the  facts  which  it  was 
supposed  she  knew  to  be  material.  It  was  contended  by 
Mr.  Crotvder,  on  behalf  of  the  defendant,  that  the  wife  of 
the  plaintiff  was  for  that  purpose  the  agent  of  the  husband, 
and  that  the  knowledge  of  the  wife  ought  to  be  consi* 
dered  the  knowledge  of  the  husband :  the  jury  found  that 
the  husband  did  not  know  the  facts  which  were  supposed 
to  be  material.  Now,  of  course,  if  the  wife  had  been  the 
general  agent  going  to  effect  this  policy  for  her  bus* 
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jem*,  ^  piH»,  band,  it  would  be  like  any  other  agent  going  to  effect  a 
policy  for  his  principal,  whose  knowledge  might  be  eon* 
sidered  the  knowledge  of  his  principal  for  the  purpose 
of  effecting  the  policy.  But  in  this  case  the  wife  was  not 
the  agent  of  the  husband  for  the  purpose  of  effecting  the 
policy ;  she  was  no  otherwise  his  agent  than  to  answer 
particular  questions,  such  as  the  company  might  choose 
to  ask  of  her,  and  she  was  only  to  answer  questions  which 
they  were  to  put ;  and  if  they  had  put  to  her  any  ques- 
tions of  a  kind  calculated  to  elicit  a  particular  fact  said 
to  be  concealed,  it  migiit  be  questioned  then  whether  or 
no  she  was  not  his  agent  for  that  purpose.  But  no  such 
question  was  put;  it  was  said  she  knew  of  certain  ill* 
nesses  she  bad  had  before,  and  concealed  that  fact;  how* 
ever,  she  gave  general  answers  to  printed  questions ;  and 
we  think  the  meaning  of  the  plea  therefore  is,  what  the 
jury  have  found  it  to  be,  that  the  husband  himself  had 
no  knowledge,  and  it  cannot  be  considered  to  be  an  al- 
legation that  the  plaintiff  through  his  agent  had  know- 
ledge. The  effect  of  the  plea  is,  that  the  husband  had 
personal  knowledge;  the  jury  have  found  that  he  had 
no  knowledge,  and  we  think  the  verdict  cannot  be  dis- 
turbed on  that  ground.  The  other  point  involves  a 
question  of  considerable  importance — who  ia  the  usual 
medical  attendant  in  the  employ  of  the  party  who  ia 
about  to  effect  a  policy  on  his  or  her  lifet  Now,  in 
that  respect,  the  case  is  not  at  all  embarraased  bytli  e 
question  of  agency,  and  must  be  treated  in  the  same 
manner  as  if  ttie  plaintiff  himself  had  been  the  person 
whose  life  was  faisured.  He  sends  his  wife  to  answer 
printed  questions,  and  she  is  asked  a  question-^*' Who 
is  your  usual  medical  attendant?'*  New,  let  it  be  eon* 
sidered  for  a  moment  what  is  the  grammatical  sense  of 
tliat  question?  It  is  in  the  present  tense.  Suppose  a 
person  goes  to  effect  a  policy  on  his  life,  who  had  bo  ; 
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dical  attendant  in  the  last  year :  if  the  answer  to  the  quet-  ^^^^^^ 
tion  wercp  ''I  have  no  such  medical  attendant/*  must  not 
that  question  of  necessity  be  followed  by  another  ques- 
tion,  which  is,  "  Who  was  your  former  medical  attend- 
ant V*  The  terms  and  nature  of  the  question  prove  that 
it  was  designed  to  extract  from  the  person,  who  is  the 
medical  attendant  best  able  to  give  an  account  of  her  con- 
stitution  at  that  time;  and  if  she  has  no  usual  medical 
attendant  in  the  precise  grammatical  sense  of  the  ques- 
tion, it  appears  to  me  that  she  is  bound  to  mention  who 
is  the  medical  attendant  who  could  give  that  informa- 
tion. The  facts  of  this  case  appear  to  be,  that  this  lady 
had  been  attended  by  Mr.  Duck,  her  medical  man  at 
Bristol,  for  a  considerable  time,  during  several  years, 
and  down  to  ber  marriage  in  the  month  of  December, 
1832.  Previously  to  her  marriage  she  bad  made  one  or 
two  attempts  to  effect  a  policy  on  her  life,  and  Mr. 
Duck  bad  been  referred  to  as  her  medical  attendant, 
and  on  Mr.  Duck's  representations,  the  parties  with 
whom  she  proposed  to  effect  the  policy  had  declined 
to  do  so.  She  was  married  in  Deeember,  1839,  and 
it  was  stated  that  from  that  time  Mr.  Duck  ceased  to 
attend  her,  but  that  a  gentleman  of  the  name  of  Day, 
who  bad  been  attending  on  her  husband,  and  was  the 
usual  medical  attendant  of  the  family,  upon  one  or  two 
occasions,  not  being  called  in  to  attend  her  expressly, 
but  accidentally  calling  on  the  family,  had  advised  her 
to  take  something  for  a  cold,  and  gave  some  sort  of 
a  pres4;ription,  but  of  so  little  note  that  he  had  no  me- 
morandum of  it  in  his  book.  Now  when  she  was  called  on 
to  answer  the  question,  **  who  was  her  usual  medical  attend- 
ant!*' she  said,  Mr.  Day,  and  Mr.  Day  being  examined  by 
the  company's  agent,  said  she  was  perfectly  well  for  aught 
be  knew;  he  had  never  attended  her  professionally  at  all. 
When  be  was  examined  at  the  trial,  he  said  he  had  attended 
her  once  or  twice ;  he  was  not  sure  he  had  attended  her  a 
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Areft,  9f  Pleat,  second  time,  but  he  had  once  or  twice  given  advice  for 
her ;  that  is  all  he  said.  Now  the  question  is,  whether  she 
gave  a  proper  answer.  The  Chief  Justice  left  it  to  the 
jury  to  say  whether  her  usual  medical  attendant  was  Mr. 
Duck  or  Mr.  Day,  and  if  that  was  the  question  for  the 
jury,  certainly  the  mode  in  which  he  left  it  cannot  be  com- 
plained of:  but  it  appears  to  the  Court  that  there  was  an- 
other question  behind,  which  he  ought  to  have  left  to 
them ;  namely,  whether,  from  the  peculiar  circumstances 
in  which  Mr.  Day  was  introduced  to  her  notice  as  a  me- 
dical man,  he  could  be  called  her  usual  medical  attendant 
at  all.  The  word  **  usual'*  implies  having  attended  more 
than  once,  but  he  never  had  attended  her  more  than  once 
or  twice,  and  he  could  or  would  not  even  swear  to  twice; 
but  Mr.  Duck  had  attended  her  in  a  serious  illness,  and 
had  visited  her  for  several  years ;  and  although  he,  it  was 
said,  had  retired  from  business,  he  was  not  withdrawn 
from  the  opportunity  and  the  means  of  an  inquiry  being 
made  of  him,  if  she  had  referred  to  him.  It  appears  to  us, 
therefore,  that  the  Chief  Justice  would  have  done  right 
if  he  had  laid  it  down  to  the.  jury,  that  if  she,  in  answering 
that  question,  was  aware  that  the  person  whose  name  she 
gave  could  not  be  the  proper  person  to  render  the  ac- 
count that  the  defendant  wished  to  have  of  her,  it  was  I)er 
duty  to  have  mentioned  the  circumstance,  and  to  have  stated 
that  although  Mr.  Day  was  a  person  whom  they  might  send 
to,  he  was  not  the  usual  attendant,  but  that  the  usual  attend- 
ant had  been  Mr.  Duck.  Let  us  illustrate  it  thusr-^snppose 
Mr.  Day  had  never  attended  her  at  all,  but  that  when  she 
married,  she  had  ceased  to  have  any  medical  attendance; 
what  answer  ought  she  to  have  given  ?  Suppose  she  an- 
swered, "  I  have  no  usual  medical  attendant,"  that  answer 
would  have  been  followed  up  by  this  question :  *'  But  had 
you  ever  any  usual  medical  attendant?**  She  must  have 
known  that  the  question  was  intended  to  elicit  from  her 
.  an  answer  designating  the  person  who  could  giv6  the  best 
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information  of  the  state  of  her  constitution  at  that  time.  ^^\j!fj^^^^ 
It  appears  to  me,  and  the  Court  are  of  that  opinion,  that 
the  Chief  Justice  should  have  left  it  to  the  jury  to  say 
whether,  under  these  circumstances,  Mr.  Day  could  pro- 
perly be  called  her  medical  attendant  at  ail ;  and  if  he 
could  not,  then,  as  a  necessary  consequence,  the  jury 
have  found  a  wrong  verdict.  But  that  is  owing  in  some 
degree  to  the  Chief  Justice  not  assisting  them  by  a  defi- 
nition of  what  was  the  real  object  of  that  inquiry,  and 
what  was  the  real  bonft  fide  sense  in  which  this  ques- 
tion should  be  answered.  She  must  have  known '  that 
the  answer  was  intended  to  deceive,  more  especially 
when  it  is  considered  that  she  was  aware  that  on  one 
or  two  former  occasions,  Mr.  Duck's  answers  had  pre- 
vented her  effecting  any  policy  at  all.  Under  these  cir- 
cumstances, we  think  there  ought  to  be  a  new  trial,  as 
the  verdict  was  not  satisfactory  on  that  point. 

Rule  absolute. 


Waostaffb  0.  Sharpe. 

mJEBT  for  work  and  labour  as  a  surgeon  and  apothe-  since  the  nil«or 
cary,  and  for  medicines  found  and  provided  for  the  plain-  S'J^'^i^*' 
tiff.     Plea,  nunquam  indebitatus,  and  issue  thereon.    The  brought  by  an 

apothecary,  for 

cause  was  tried  in  1837,  before  the  under-sheriff  of  Mid-  work  and  labour 
dlesex,  when  the  plaintiff  was  nonsuited,  on  the  ground  ^y°andVoV 
that  he  had  not  produced  his  certificate  as  an  apothecary,  "j*?'^J**'  ^^^ 
or  proved  that  he  was  in  practice  on  or  before  the  5th  of  either  prove  hia 
August,  1815.    Thomas  obtained  a  rule  pursuant  to  leave  that  he  was  in 
reserved,  to  set  aside  the    nonsuit  and  enter  a  verdict  JJJJ^^^"^, 
for  the  plaintiff,  on  the  ground  that  the  plaintiff  could  ^^re  the  5th  of 

*^  '  o  r  Auguit,1815, 

pursuant  to  55 
Geo.  8,  c.  194, 
I.  Sl|  although  the  defendant  has  only  pleaded  nunquam  indebitatui. 

TOL.  Iir.  MM  M.  W. 
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AvA.^  P|Mr>  not  be  called  upon  tagive  the  above  evidence  upoft  the 
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single  plea  of  niuaquam  indebitatus  (a). 

Heaion  sheired  cause  b  Michadmas  Term  lasU-*-Tb«a 
is  not  a  viatter  of  defence  which  need  be  specially  pleaded, 
but  is  rather  a  defect  of  proof  on  the  part  of  the  plaintiff: 
3Id^gQt»  y.  Ruddock  (b),  Witts  v.  Langridge  (tf)^  and  Spear^ 
wood  V.  Hag  (c).  Since  the  passh^  of  the  stat  56  Qeo.  S^ 
c.  194,  it  is  incumbent  on  the  plaintiff,  to  entitle  himself  to 
recoverji  either  to  prove  that  he  waa  in  practice  before  the 
fith  ofAugustyl315|  or  to  produce  his  certificate  aaaoafo* 
thecary.  The  SIst  section  enactsy  "  that  no  appthecary 
shall  he  allowed  to  recover  any  charges  claimed  by  him  ia 
any  court  of  law,  unless  such  apothecary  shall  prove  on 
the  trial  that  he  was  in  practice  as  an  apothecary  prior  So 
or  on  the  5th  day  of  August,  1815,  or  that  he  has  ob* 
tained  a  certificate  to  practise  as  an  apothecary  from  tbc 
Master,  Wardens,  and  Society  of  Apothecaries  as  afore« 
said."  The  new  rules  cannot  interfere  with  the  expreas 
enactments  of  this  statute*  But  even  by  these  rules,  upon- 
the  plea  of  non  assumpsit,  (and  the  rule  applies  equally 
to  debt  (cO),  the  character  in  which  the, party  sues  is  put. 

{a)  The  role  was  granted  in  the  621),  SUel  ▼.  Henfy  (1  G.  St  P. 

alternative*  for  letting  aside  the  74),  and  Simpton  t.  Ralfe  (4  Tyr. 

nonsiidt,  or  for  a  new  trial,  on  the  326),  were  dted;  bat  as  in  this 

ground  of  misdirection  by  ti»e  case  the  plnntiff  was  not  liiewn 

under-sheriff,  in  not  separating  to  be  dther  a  avrgefm  or  spo* 

from  the  rest  of  the  plaintiff's  thecary,  or  to  have  dispensed  me- 

cl«m  that  part  of  it  which  was  dicines  as  ancillary  to  his  em- 

for  mecUeines  dispensed  to  (he  ds*  ployment  m  meh,  the  Court,  on 

fondant's  wife  as  andUary  to  her  hearing  caose  shewn,  «ai4.<thas 

accouchement,  in  which  the  plain-  there  were  no  materials  for  the. 

tiff  had  acted  as  man-^vidvrife.  point  set  up  as  a  ground  for  a  new 

Tbs  oadsr-sheiiff  had  gives  leave  trial. 

to  move  to  enter  a  verdict  for  40i.  (b)  4  DowL  P.  G.  all. 

on  this   account,   if  the  Court  (e)  6  Ad.  &  £.  383. 

should  be  of  opimon  that  the  {d)  See  Reg.  Gen.  H.   T.  4 

pluntiff  was  entided  to  recover  Will.  4|  in  Covenant  and  Debt,  2. 
it.    AlHtoH  V.  Huytkm  (4  Bing. 
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in  iB8tt^»  ami  be  nrart  prote  it.    The  rule  of  H.  T.  4/»«»-^^^i*^' 
Will.  4,  Assumpsit,  1,  says,  *^ih  all  aetions  of  assompeit    ^-     ^  a..^ 
(except  on  bills  of  exchange  and  promissory  notes)  the    'Wkwufkfti^ 
plea  of  Bon  assumpsit  shall  operate  only  as  a  denial  in  fact       ssAaMk- 
of  the  express  contract  or  promise  alleged,  or  of  the  mat- 
ters  of  fact  from  which  the  contract  or  promise  alleged 
may  he  implied  by  law.^    [Alderson^  B. — You  must  eo1^- 
tend  that  if  the  plson tiff's  right  to  recover  is  not  put  in 
issue,  as  where  there  is  a  plea  of  accord  and  satisfaction, 
or  a  release,  he  k  stiU  bound  to  prove  his  certificate. 
Suppose  the  dedaration  were — ^*  A.  B.,  who  has  obtained 
a  certificate  from  the  Master,  Wardens,  and  Society  of 
Apothecaries," — then  proceeding  to  set  forth  a  claim  for 
work  and  labour,  and  the  issue  were  upon  the  work  and 
labour ;  is  the  plaintifiT  then  to  prove  what  is  admitted, 
namely,  that  he  was  an  apothecary  ? — His  Lordship  re- 
ferred to  Potts  ▼.  Sparrow (o)].    In  Sheartoood  v.  Hat/  (b), 
Lord  DenmatifC.J.f  says — "The  statute  requires  that, 
befinne  any  person  shall  be  allowed  to  rocover  charges  made 
by  him  as  an  apothecary,  he  shall  prove  that  he  was  duly 
<][ua}Mled.    The  under-sheriff  held  that  the  qualification 
was  a  part  of  the  plaintiff^s  title  to  recover,  which  the  sta- 
tute made  it  imperative  on  him  to  prove,  and  I  think  that 
ruling  was  right.^    In  that  ease  Patteson,  J.,  supports  bis . 
Gf>inion  in  Morgan  v.  Ruddock.    In  Field  ▼•  Wood  (« ),  it 
was  held  Hiat  the  fact  of  a  cheque  bemg  post  dated  * 
need  not  be  specially  pleaded.    Even  in  an  undefended., 
cause,  it  must  be  part  of  the  plaintiff's  case  to  prove  bia. 
qualification.    [AUerson,  B. — At  the  time  of  the  passing 
of  the  Stat.  56  Geo.  3,  c.  194,  every  thing  which  avoided 
th^  contract  might  be  given  in  evidence  under  the  generid 
issue.    By  the  Statute  of  Frauds,  a  n^norandum  in  writ- 
ing, in  oertain  cases,  must  be  shewn  before  the  plaintrff 

(a)  6 C. &F. 749;  1  Bing . N. C.        (&)  5  A<L  &  B.  383. 
694 ;  1  Scott,  578.  (c)  2  Nev.  k  Per.  117. 

M  m2 


• 
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Fkm$  can  recover;  he  must  show  a  vafid  contract  Parke,  B.«*- 
Tbere  it  is  the  evidence  itself  of  the  contract  But  must 
you  not  read  the  act  of  parliament  with  some  qualifying 
words, such  as  that  ''if  the  certificate  is  put  in  iuue,"  the 
plaintiff  shall  not  recover]  !  It  may  be  assumed  it  could 
not  be  proved,  no  affidavit  having  been  produced  to  shew 
be  was  an  apothecary.  In  Ptiits  v*  Sparrow  (n),  it  was 
held  that  the  illegality  of  the  contract  could  not  be  given 
in  evidence  by  the  defendant  under  the  plea  of  non  as- 
sumpsit; but  here  the  character  in  which  the  plaintiff  sues 
must  be  proved  by  him  as  part  of  his  case.  [Alderson, 
B. — PoiU  V.  Sparrow  shews  that  the  illegality  of  the  coa- 
sideration  must  be  pleaded,  and  turns  on  Reg*  H.  T.  4 
WilL  4»  Assumpsit,  8.  These  may  have  beeu  servicea 
performed  in  an  illegal  manner,  for  whidi  no  contract  can 
be  implied  Ci)> 

TiomaM$  in  support  of  the  rule. — ^The  plaintiff,  in  an 
action  on  an  apothecary's  bill,  is  not  required  in  all  cases 
to  shap^  hii  proof  according  to  the  words  of  the  statute. 
The  words  arci  that  he  shall  not  recover,  &c.,  "  unless 
iie  sfasH  prove  on  the  trial.*'  What  is  meant  hj  proof 
on  the  trial  f  Suppose  the  defendant  at  the  trial  had 
said,  *'  I  will  not  require  you  to  prove  that  you  are  an 
apothecary."  Would  that  be  proof?  If  so,  it  is  equally 
proved  when  the  declaration  states  that  the  party  was  an 
apothecary,  and  that  is  passed  over  in  the  plea  without 
notice.  It  most  be  contended  on  the  other  side  that  ab- 
solute proof  is  necessary  in  all  cases.  If  the  character 
of  the  party  suing  is  a  part  of  the  contract,  then  the 
rule  of  H.  T.  4  Will.  4,  Assumpsit,  S,  says :  *'  All  matters 
in  confession  and  avoidance,  including  not  only  those  by 
way  of  discharge,  but  those  which  show  the  transaction  to 
be  either  void  or  voidable  in  point  of  law,  on  the  ground 

(•)6C.&P.749;  IBing.N.C.         {h)  As  to  tluj.  sec  Bor<fc«  ▼.  r*. 
694 ;  1  Scott,  578.  nor,  Csrthew,  262,  per  HoU^  G.  J. 
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of  fraud  or  otberwisei  shall  be  speciallj  pleaded."  Every  Btth.  ^Ptm, 
sUtutable  illegality  must  be  pleaded :  Bameit  v.  GU>9^ 
sop  (a).  In  debt,  the  rule  is,  ''  that  all  matters  in  con- 
fession and  avoidance  shall  be  pleaded  specially,  as  above 
directed  in  actions  of  assumpsit"  Poits  v*  Sparrow  is 
clearly  in  the  plaintiff's  favour.  What  are  these  (as  con- 
tended on  the  other  side)  but  services  illegally  performed, 
which,  in  that  case,  was  not  allowed  to  be  shown  under 
oon  assumpsit?  In  Moore  v.  Den/,  (cited  in  Bed  v.  Afor- 
daurtt  (&)),  which  was  an  action  on  an  attorney's  Inll,  it  was 
held  by  Parie,  B.,  that  upon  non  assumpsit  die  plaintiff 
need  not  prove  the  delivery  of  a  signed  bilL  These  cases 
are  at  variance  with  Morgan  v.  Ruddock  (c),  which  can- 
not be  supported.  Suppose  the  defendant  had  demurred : 
that  would  have  been  a  trial  by  the  Court :— must  the 
plaintiff's  qualification  have  been  proved  in  that  case  t 

Cur.  adr.  vtik. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.-^This  case  has  been  the  sulgect  of  mudi 
consideration,  but  we  have  at  length  come  to  the  ooncki- 
sion  that,  as  this  is  only  a  court  of  co-ordinate  jurisdiction^ 
we  are  bound  by  the  decisbn  in  the  Court  of  King^s 
.Bench,  in  Shearwood  v.  Hajf  and  WUls  v.  Longriige, 
however  great  the  doubt  which  some.of  the  members.of 
this  Court  may  fed  as  to  the. propriety  of  that  decision^ 
The  rule  will  therefore  be  discharged. 

RuJe  discharged* 

(a)  1  Scott,  621 ;  I  Bing.  N.  C.     140}  4  Dowl.  P.  G.  112. 
Idd;  d  Dowl.  P.  0.  625.  (c)  2  Dowl.  P. €.411. 

Qf)  2  Seott,  173|  2  Bingi.  N.  C. 
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"^^    >^     "^^  J0MB8  Trf  SlflTH, 

A  plea  fn  X  HE  defendant,  being  sued  as  a  feme  sole,  pleaded  a  plea 

th^  wertnro  of  ^^  coverture  in  abatement,  which  did  not  comply  with  the 
the  defendtDt,    requisites  of  the  statute  3  &  4  Will.  4,  c-  42,  s.  8,  which 

ii  not  a  pieA  * 

ofnoD-joiDder    enacts^  ''  that  no  plea  in  abatement  for  the  nonjoinder  of 

meaning  of  the   any  person  as  a  co-defendant  shall  be  allowedf,  unless  the 

WilL4^cf48      residence  of  such  person  shall  be  stated  with  convenient 

••  ^  certainty  in  an  affidavit  verifying  such  plea :"  whereupon 

the  plaintiff  signed  judgment.     Addison^  on  a  former  day, 

had  obtained  a  rule  to  shew  cause  why  this  judgment 

should  not  be  set  aside  for  irregularity,  against  which 

James  shewed  cause. — The  pldntiff  had  a  perfeet  right 
ito  sign  judgment.  The  question  19,  whether  tAiis  i*  a 
'^  plea  of  nonjoinder^  within  the  meaning i»f  the  statute. 
The  plea  in  effect  amounts  to  a  pUa  of  nonjoinder, 
because  the  action  cannot  be  maiintained  withoat  a  johder 
of  the  husband. 

A^fUioa,  ooiitFfLr^Xlte.Qlge^t  of  ilm  «tatii(e  was  in^xid^ 
to  apply  to  the  case  of  jokit  oontractora,  ii^ordec^l^fU  tbe 
plaintiff  might  reply,  if  the  fact  were  so,  that  they  were 
discharged  from  responsibility  by  bankruptcy  or  insolvency. 
No  repjieatkm  in  avoidance  of  this  plea  could  be  framed 
80  as  to  make  the  present  action  maintainable,  for  all  the 
authorities  shew  that,  under  the  circumstances  stated  in 
the  plea,  the  action  iaimproperiy  fardught  against  the  wife 
alone^ — He  referred  to  Barden  v.  KeP0rberg,  (n),  and  tf#e 
^  c^BfiB  there  cited. 

Pabkb,  B* — ^If  the  8tfa  section  of  this  statute  be  taken  in 

connexion  with  thedth  and  10th,  it  manifestly  appears  that 

this  case  was  not  within  the  contemplation  of  the  fraroers  of 

'      that  section,  and  that  it  applies  only  to  the  case  of  co-eon- 

^'^*'  ''■'■  (a)2M.&W.64. 
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tractors.  By  the  9th  section  it  is  enacfted,  that  the  plain-  Mm^.  9f  r 
trflf  may,  in  answer  to  a  plea  like  the  present,  reply  that 
the  other  person  named  in  the  plea  has  been  discharged  by 
bankruptcy  or  insolvency.  This  dearly  shews  that  (he 
clause  was  meant  to  apply  only  to  the  case  of  a  co-con- 
tractor, or  of  some  person  jointly  liable  with  the  defendant, 
60  that  in  the  event  of  the  bankruptcy  or  insolvency  of 
that  person,  the  plaintiff  might  reply  that  fact,  and  conti- 
nue his  action  against  the  solvent  defendant  alone.  Now, 
this  cannot  possibly  apply  to  the  case  of  a  married  woman, 
for  the  plaintiff  could  not,  by  replying  the  bankruptcy  or 
insolvency  of  the  husband,  entitle  himself  to  continue  the 
action  against  the  wife.  Even  the  temporary  absence  of 
the  husband  from  the  kingdom^  out  of  the  jurisdiction, 
would  not  render  the  wife  liable  to  be  sued  alone,  so  long 
as  the  coverture  lasted.  This  clearly  appears  from  the 
cases  of  Kay  v.  The  Duchess  qfPienne  (a),  and  Farter  y. 
Qranard  (i).  Nothing  short  of  proving  that  the  husband 
was  civiliter  mortuus  could  entitle  a  party  to  do  so.  We 
think,  therefore,  that  the  rule  must  be  made  absolute; 
but,  as  If  is  a  point  about  which  some  question  might  feirly 
be  raised,  it  must  be  without  costs. 

Rule  absolute!  without  costs. 
(a)  3  Camp.  123.  (h)  1  N.  R.  8D. 


Rsts  V.  Walters. 

XrESPASS.— The  first  count  stated  that  the  defend-  VThm  Um 
ant,  on  the  8rd  of  October,  1886,  seized  and  took  three  i^toarf^tT 

pus  wu,  whe- 
OMT  i\m  pUimiff  or  one  T*  W.,  andtr  mhtm  the  defendiot  «Uiaied»  wtt  entlUed  to  the  doM  upon 
which  the  supposed  trespass  wm  committed: — Held,  that  T.  W.  was  a  competent  witnesa  for  the 
defendant,  ioaemiieh  u  the  retult  of  tbi  ioit  could  not  change  the  poMession. 
Stuble,  that  he  would  not  have  been  a  competent  wUnen  if  the  action  had  been  cjeetment 
T.  W.  occupied  land  under  one  W.,  who  was  lessee  for  Hves,  and  paid  the  rent  reserred  bj  the 
leaee.    The  day  nfier  the  lease  expired,  T.  W.  went  and  obtained  the  leate  ftom  W.  and  J.,  who 
claimed  no  interest  in  it,  and  delivered  it  up  to  the  lessor,  from  whom  he  took  a  fresh  dendse  of 
the  land.   The  lease  waa  produced  from  the  eoilodj  of  the  li«or  at  the  tMt^HM,  that  it  cum 
from  the  proper  custody. 


StU  CASKS  IN  THS  BXCHBaUBR, 

^•0*.  of  PUoH  COWS  of  the  pkintiffy  and  drove  them  away  and  iropoanded 
^     />    them.    The  second  count  was  for  breaking  and  enter- 


ing a  close  of  the  plaintiff's  called  Cae  Cwm.  To  the 
WikMiai.  fifst  count  the  defendant  pleaded,  that  he  was  lawfully 
possessed  or  a  certain  close,  and  because  the  said  cows 
were  wrongfully  in  the  close,  depasturing  the  grass,  &c*9 
therefore  he  took  them  as  a  distress  damage  feasant.  Re* 
plication  to  the  first  plea,  that  the  defendant  was  not 
possessed  of  the  close  in  that  plea  mentioned.  The  cause 
was  tried  before  Coliman,  J.,  at  the  last  assizes  for  the 
county  of  Carmarthen,  when  the  question  was,  whether 
the  plaintiff  or  one  Thomas  Walters,  under  whom  the 
defendant  claimed,  was  entitled  to  the  possession  of  the 
close  mentioned  in  the  pleadings.  On  the  part  of  the 
plaintiff,  it  was  proved  that  he  had  been  in  possession  of 
the  close  in  question  for  thirty  or  forty  years,  and  that  the 
defendant,)  in  the  year  1836,  had  entered,  and  driven  the 
plaintiff's  cattle  to  the  pound.  The  defence  was,  that 
the  close  was  part  of  a  farm  which,  in  1772,  had  been  leased 
for  three  lives  to  one  Edward  Walters:  that  for  some 
years  before  1836,  (when  the  lease  expired),  Thomas  W«l« 
ters  had  occupied  the  farm  under  one  Williams,  paying  to 
him  the  rent  reserved  by  the  lease ;  that  on  the  expiration 
of  the  lease  in  1836,  the  locus  in  quo,  together  with  the 
rest  of  the  farm,  was  relet  by  Williams  to  Thomas  Wal-. 
ters«  Thomas  Walters  having  been  called  to  prove  these 
facts,  was  objected  to  as  incompetent,  but  the  objection 
was  overruled,  and  be  was  examined.  The  lease  of  1772 
was  produced,  and  it  was  stated  that  T.  Walters  ob- 
tained it  on  the  day  after  the  last  life  dropped,  from  two 
persons  named  Williams  and  Jones,  and  carried  it  to  Wil- 
'liams,  his  landlord,  to  whom  he  delivered  it  up,  and 
took  a  fresh  demise  of  the  farm  from  him.  It  was  objected 
that  the  lease  of  1772  was  not  shewn  to  come  from  any 
proper  custody,  but  the  objection  was  overruled,  and  the 
defendant  obtained  a  verdict. 
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Etan$  now  moTed  for  a  new  trial,  on  the  grounds  of  ob-  ^^^.iL^*^' 
jection  urged  at  the  trial. — First,  the  evidence  of  Thomas 
Walters  to  prove  the  underletting  of  the  farm  to  the  defend- 
ant was  improperly  received,  as  he  was  interested  in  the 
event  of  the  suit.  He  came  for  the  purpose  of  making 
out  his  own  title ;  if  the  possession  of  the  defendant  was 
shewn  to  be  lawful,  he  would  be  entitled  to  the  rent.  It 
has  been  held  that  a  landlord  is  a  competent  witness  on 
the  trial  of  an  action  between  A.  and  B.,  where  they  both 
claim  to  hold  of  him,  as  the  possession  of  either  of  them 
would  be  his  possession ;  but  where  they  claim  in  different 
rights,  he  is  not  competent,  Fox  v.  Swann  (a).  Bell  v.  Hut" 
wood  (i).  [Lord  Abinger,  C.  B. — The  verdict  cannot  be 
evidence  either  for  or  against  him].  He  has  an  imme- 
diate interest  in  the  rent,  which  depends  upon  whether  the 
possession  of  the  defendant  were  lawful  or  not.  [Parke, 
B. — The  immediate  result  is  nothing  more  than  the  da- 
mages which  the  plaintiff  has  sustained.  If  you  could 
make  out  that  the  verdict  would  be  evidence,  it  would  come 
within  the  recent  statute.  Having  examined  him  as  a 
witness,  it  is  under  the  recent  statute  equivalent  to  a  re- 
lease, and  the  interest  is  removed]*  His  name  has  not 
been  indorsed  on  the  record.  [AUerson,  B. — It  cannot 
be  indorsed  now,  but  that  makes  no  difference.  You  may 
prove  by  parol  evidence  that  he  was  examined  as  a  wit- 
ness at  the  trial,  and  then  the  verdict  could  not  be  used 
as  evidence  for  or  against  him.  You  must  shew  that  he 
has  some  interest  beyond  the  use  which  could  be  made  of 
the  verdict].  It  is  submitted  that  he  has  a  direct  interest 
in  the  event  of  the  suit.  In  Doe  d.  Lord  Teynham 
0.  Tyler  (c),  it  was  held  that  a  remainder  man  after  a  te- 
nant in  tail  is  not  a  competent  witness  for  the  tenant  in  tail, 
in  an  action  of  ejectment  brought  to  recover  the  entailed 

(d)  Style,  482.  (c)  6  Bing.  ddO{  4  M.  &  P. 

(ft)dT.R.d08.  39. 
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'^m/'**^'  property.  IParke,  B^^Tbere  the  party  has  a  direct  m- 
^  '  -'  tereat,  because  tbe  result  of  the  verdict  is  to  pot  bias 
^K**  in  possession ;  tbe  seisin  of  tbe  tenant  in  tail  is  the  sei* 
WAiTBts.  sin  of  the  reSMinder  nan,  the  eatate  in  pdtaesaion  and 
the  estate  in  remainder  being,  for  this  purpose,  but 
one  estate;  therefore  lie  advancea  hia  own  interest]* — 
What  is  said  by  I%ndal,  C.  J.,  in  delivering  the  judg- 
ment of  the  Court,  applies  to  the  present  case.  **  Tbe 
tenant  in  possession  in  ejectment  could  not  be  called 
to  prove  the  title  of  the  defendant,  under  vhoni  be 
claims  to  hold ;  nor  could  the  landlord  be  called  to  prove 
the  title  of  the  tenant  who  defended  the  pcvsession.'* 
[Parke,  B. — ^There  tbe  necessary  result  of  the  vetdiot 
would  be  to  turn  tbe  landlord  out  of  possesaiom  Loid 
AbingeTf  C.  B* — In  this  case  the  verdict  would  not 
change  the  possession*  Parke^  B.-*-The  short  answer  to 
the  objection  ia,  that  any  result  of  this  action,  whether  it 
be  the  recovering  of  damages  by  the  plidntiff,  or  a  vcardict 
for  the  defendant,  or  a  nonsuit,  would  in  no  way  affect  the 
landlord*  The  objection  goes  to  his  credit,  not  his  compe- 
tency. Alderson,  B. — If  the  contest  in  the  cause  was  aa  to 
the  poBsessioii  of  the  land,  the  arguasenl  might  be  a  good 
one,  but  the  landlord  is  not  interested  in  any  question 
of  damages  between  these  parties].  Then  as  to  tbe  other 
objection ;  the  lease  was  not  shewn  to  have  been  brought 
from  the  proper  custody.  It  should  have  been  shewn  to 
have  come  out  of  the  custody  of  either  tbe  tenant  or  the 
landlord;  but  though  Thomas  Walters  was  the  tenant 
under  that  lease,  he  did  not  obtain  poasession  of  it  until 
after  the  term  had  expired.  The  persons  from  whom  he 
got  it  were  strangers  to  all  parties,  and  it  waa  not  shewn 
bow  it  came  into  their  possession.  [Parke^  B.-— It  is  in  the 
hands  of  the  lessee  immediately  after  the  determination  of 
the  term.  Suppose  the  tenant  had  obtained  possession 
of  the  lease  during  his  tenancy,  and  had  produced  it  on 
the  trial,  would  not  that  have  been  sufficient]?    Yes; 
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that  would  have  been  the  proper  custody ;  but  here  he  ne-  IML^Fkti, 
▼er  had  it  duriog  the  term.    It  being  shewn  to  have  come     %     y  '  "^ 
from  the  cuatody  of  WiUiama  and  JoneSi  after  the  expira*        &»* 
tion  of  the  term,  it  is  insufficient  both  as  respects  the  per-     Walviki. 
sons,  and  the  time  when  they  held  it,  Thomas  Walters  not 
being  a  party  to  it,  nor  connected  with  it  as  assignee  or 
otherwise. 

Lord  Abingeb,  C.  B«— It  appears  upon  the  facts  of  this 
case,  that  Thomas  Walters  had  been  in  possession  of  the 
land  demised  for  many  years,  and  had,  during  that  time, 
paid  the  precise  rent  reserved  by  the  indenture  of  lease. 
Immediately  after  the  expiration  of  the  lease,  he  went  to 
Williams  and  Jones,  and  got  the  lease  from  them.  They 
claimed  no  interest  in  it,  but  admitted  his  right  to  it,  and 
he  gave  it  up  to  the  landlord,  who  renewed  the  lease.  It  is 
admitted,  that  if  the  tenant  himself  had  had  possession  of 
the  lease  during  his  term,  and  produced  it  at  the  trial,  that 
wouhi  have  been  the  proper  custody.  It  appears  to  me 
to  be  sufileient  evidence  to  go  to  the  jury  that  Wil- 
liams and  Jones,  from  whom  he  obtained  it,  admitted  his 
Tight  to  the  possession  of  it,  and,  by  inference,  acknow* 
lodged  that  they  held  it  on  his  account. 

Pabbb,  B.-— I  think  there  was  evidence  that  this  lease 
was  produced  from  the  proper  custody.  The  rent  paid 
by  Thomaa  Walters,  and  that  reserved  by  the  lease,  were 
the  same*  That  is  a  circumstance  to  connect  him  with 
the  lease.  He  had  possession  of  the  lease,  though  not 
during  the  term:  he  obtained  it  from  Williams  and  Jones, 
who,  by  the  act  of  giving  it  up  to  bun,  admitted  his  right 
to  the  possession  of  it,  and  must  be  presumed  to  have 
held  it  <on  his  account.  Then  his  giving  it  up  to  the  land* 
lord  was  a  continoanoe  of  the  same  possession,  which  was 
the  j«oper  possession  of  the  instrument.  I  rather  think 
it  is  for  the  Judge  to  say  whether  a  document  is  produced 
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jbml  of  Ptett,  from  the  proper  custody  or  not,  and  we  cannot  interfere 
unless  we  think  him  wrong.  The  learned  Judge,  in  thb 
case,  was  satisfied  with  the  evidence,  and  I  see  no  reason 
for  dissenting  from  him. 

Alderson,  B* — I  am  of  the  same  opinion*  There 
should  be  not  merely  evidence,  but  satisfactory  evidence,  of 
the  instrument  being  produced  from  the  proper  custody. 
I  think  there  was  such  satisfactory  evidence  in  this  case. 

Rule  refused. 


In  troYerfor 
ceruun  iron- 
work, the  de- 
fendant set  up 
as  a  defence 
a  lien  on  the 
iron-work|  for 
work  done  to 
it  at  the  plain- 
tiff's request:— 
Held,  that  a 
claim  of  set-off 
to  a  larger 
amount  on  the 
part  of  the 
pluntiff,  was 
DO  answer  to 
the  lien,  unless 
it  had  been 
agreed  between 
the  parties  that 
the  one  should 
be  deducted 
firom  the  other. 


PiNNOcK  and  Another,  Assignees  of.  Charles  Bean,  a 
Bankrupt,  0.  Harrison. 

X  ROVER  for  certain  carriages,  axle-trees,  springs, 
and  10  cwt  of  iron.  Pleas,  first,  not  guilty:  secondly, 
that  before  and  at  the  time  when,  &o.,  in  the  said  decla- 
ration mentioned,  the  defendant  was  a  coach  body  pnaker, 
and  the  trade  and  business  of  a  coach  body  maker  used* 
exercised  and  carried  on;  and  that  before  the  saidCharl^ 
Bean  became  a  bankrupt,  to  wit,  on  the  day  and  year  m 
the  declaration  mentioned,  the  said  goods  and  chattels  in 
the  declaration  mentioned,  then  being  the  prefer  goods 
and  chattels  of  the  said  Charles  Bean,  were  delivered  by 
the  said  Charles  Bean  to  the  defendant,  for  the  purpose 
of  being  wrought  and  repaired  by  the  defendant,  in  the 
way  of  his  said  trade,  for  the  said  Charles  Bean,  and  at 
his  request,  for  reasonable  reward  to  the  defendant  in  that 
behalf:  that  he  the  defendant,  then  and  before  the  said 
Charles  Bean  became  a  bankrupt,  and.  before  the  said 
time  when,  &c.,  in  th#  declaration  mentioned,  received  the 
said^goods  and  chattels  in  the  declaration  mentioned  firoa 
the  said  Charles  Bean,  under  and  by  virtue  of  the  .said 
delivery,  and  for  the  purpose  and  on  the  terms  aforesaid : 
and  that  he  the  defendant,  on  divers  days  and  times  after 
the  said  delivery  and  receipt  of  the  said  goods  and  chal*- 
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tebf  and  before  the  said  Charles  Bean  became  bankrupt,  JhdL  ^  PU€»^ 
did  bestow  his  work  and  labour,  and  did  work  and  repair 
the  said  goods  and  chattels  in  the  declaration  mentioned, 
in  pursuance  of  the  said  purpose  of  the  said  delivery,  as 
aforesaid,  and  that  he  therefore  reasonably  deserved  to 
have  for  such  reasonable  reward  as  aforesaid,  for  and  in 
respect  of  the  said  work  and  labour,  a  large  sum  of  money, 
to  wit,  the  sum  of  SI,  of  which  the  said  Charles  Bean 
then  had  notice,  and  then  became  indebted  to  him  the 
defendant  in  the  said  last  mentioned  sum  of  money,  by 
reason  of  the  premises  aforesaid,  and  the  said  last  men- 
tioned goods  and  chattels  had  from  thence  hitherto  re- 
mained and  continued  in  the  custody  of  the  defendant. 
Wherefore,  and  because  the  said  last  mentioned  sum  of 
8/*  at  the  said  time  when,  &c.,  in  the  declaration  men- 
tioned, was,  and  continued  wholly  unpaid  and  unsatisfied, 
and  was  not  at  any  time  tendered  to  the  defendant,  he  the 
defendant  did  detain  and  still  detains  the  said  last  men- 
tioned goods  and  chattels,  as  a  security  and  Ken  for  the 
said  last  mentioned  sum  of  8/«  so  due  and  owing  to  the 
defendant,  as  aforesaid ;  which  was  the  alleged  conversion 
and  disposal  thereof  to  the  use  of  the  defendant  in  the 
declaration  mentioned. 

Replication  to  the  second  plea,  de  injuria. 

At  the  trial  before  Lord  AUnger^  C.B.,  at  the  Mid- 
dlesex Sittings  after  Hilary  Term,  it  appeared  that  the 
action  was  brought  to  recover  the  value  of  certain  carriage 
iron-work  which  had  been  sent  by  Bean,  the  bankrupt, 
to  the  defendant,  about  the  month  of  December,  18S5,  to 
have  wood  work  attached  to  it  as  part  of  a  carriage.  It 
consisted  of  patent  axletrees,  four  springs,  and  all  the 
iron-work  of  a  carriage.  Not  being  sent  home  at  the  ex- 
piration of  several  months,  though  a  fortnight  would  have 
sufficed  to-do  what  was  required.  Bean  sent  several  times 
to  the  defendant  to  send  it  home  done  or  undone,  and 
the  defendant  aaid  it  ahould  be  sent  home  in  a  few  days. 
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•/  Pirn,  In  lh0  mdnth  of  August,  1886,  the  carriAgenot  being  then 
^  finished,  the  defendant  bought  of  Bean  a  second-hand 

Pimwca  tilbury  at  the  price  of  18/.  18#.,  and  paid  ^k  on  aceonnt. 
It  appeared  that  there  was  a  bahince  due  from  Bean  to 
the  defendant  of  Si  11^.  6d.  upon  former  dealings  betip«ea 
them,  which,  together  with  the  71.  paid,  reduced  the  snm 
due  for  the  tilbury  to  92.  6*.  6dL  At  the  time  the  defend- 
ant paid  the  7L,  he  promised  to  send  home  the  carriage 
finished  or  unfinished,  and  to  send  in  the  account  on  the 
Monday  following;  the  conversation  having  taken  place 
on  a  Saturday.  This,  however,  he  did  not  do,  and 
on  a  subsequent  appplication  by  Bean,  on  the  Tuesday 
following,  when  he  made  a  demand  of  the  carriage,  the 
defendant  said  that  he  had  made  a  sale  of  the  tilbury  by 
taking  7/L  on  account;  that  he  should  charge  what  he 
thought  right  for  the  work  done  to  the  carriage,  and  be 
would  take  his  own  time  over  it.  Tlie  work  was  after- 
wards finished,  and  it  was  proved  to  be  of  the  value  of 
8L  only.  It  was  contended  on  behalf  of  the  plainttfi; 
that  under  these  circumstances,  and  upon  the  state  of  the 
account  between  the  parties,  no  lien  oonhl  arise ;  and  se^ 
condtf,  that  even  if  it  could,  it  had  been  waived  by  the 
defendant's  promise  to  return  the  carriage.  The  Lord 
Chief  Baron  having  overruled  both  the  pouits  nised,  the 
jury,  under  his  direction,  found  a  verdict  for  the  defend- 
ant, but  he  gave  the  plaintiffs  leave  to  move  to  enter  a 
verdict  for  them,  if  the  Court  should  think  that  either  of 
the  objections  ought  to  prevul. 

Crowder  now  moved  accordingly.— As  it  appeased  that 
there  were  accounts  between  tiie  parties,  the  Hen  dad  net 
attach.  A  tradesman  who  does  work  on  a  particular  chat* 
tel  has  a  lien  on  it,  as  a  security  for  the  price  of  the  work 
done ;  but  no  lien  exists  when  the  contract  shews  that  the 
tradesman  had  no  intention  of  looking  to  the  chattel  as  a 
security,  but  trusted  the  party  himself.    The  agreement 
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to  Mnd  hone  the  iron*work  on  the  Monday,  done  or  na-  &Mk  rf  ^h^m^ 

183& 
donos  and  to  settle  the  accounta*  waa  in  fact  a  special  con* 

tract  between  the  paitieai  inconsistent  with  a  lien ;  for  paj- 
ment  for  the  work  was  to  go  in  account  against  the  pur- 
chase money  agreed  upon  for  the  tilbury.    Chase  y«  Weai» 
mare  (a).     [Parke,  B. — ^Was  there  an  agreement  between 
them  that  one  should  be  deducted  from  the  other?     Sup* 
pose  it  had  turned  out  that  the  expense  of  the  work  done 
had  amounted  to  SO/.]  ?    The  whole  doctrine  of  lien  de« 
pends  upon  this,  that  the  tradeaaan  shall  not  be  deprived 
of  his  security  for  the  work  done  to  the  chattel ;  but  when 
he  has  already  sufficient  money  in  his  hands^  the  right  of 
lien  does  not  attach.    [Alder$cn,  B. — ^Her e  is  a  tradesman 
who  has  a  debt  owing  him  for  which  he  has  a  security,  and 
there  is  on  the  other  hand  a  debt  for  which  the  other 
has  no  such  advantage :  without  an  agreement  that  one 
debt  shall  be  deducted  from  the  other^can  yotth«re  a 
right  to  do  ao  ?    Suppose  you  have  a  right  to  bring  trover 
and  recover,  what  is  there  to  prevent  the  plaintiff  from 
bringing  another  action  for  the  amount  of  the  debtt    The 
defendant  is  to  lose  his  lien  for  nothing.    Parke,  B. — The 
only  way  to  sncceed  on  this  replication  is  to  shew  that  the 
debt  has  been  paid  or  satisfied  $  then  you  must  either  prove 
payment  or  an  agreement  to  dispense  with  it.    It  cannot 
be  payment.  If  an  action  can  be  maintained  to  recover  the 
debt     Besides^  mo  right  of  lien  attaohes  until  the  work 
on  the  goods  is  completed].     Suppose  work  is  sent  to  a 
tradesman  to  be  done,  and  after  that  an  arrangement  is 
come  to  that  the  tradesman  is  not  to  be  paid  for  it  until 
after  the  eocpiratioa  of  six  months.    IParie^  B.-*Then 
there  weirid  be  no  lien ;  bvt  you  must  prove  that  agree- 
mevl^b    Here  there  is  an  agreement  in  substance  that  the 
defendant  shall  no  longer  have  his  lien,  but  that  it  shaU  go 
into  the  aceount,  which  is  inoonsistent  with  the  lien. 
Then  the  question  is,  whether  there  was  a  consideration 

(s)  5  M.  &  Selw.  180. 
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SmA.  9f^*^t  for  that  agreement^  and  it  is  submitted  that  there  was ; 
the  amount  of  consideration  is  not  material.  [Lord 
Abinger,  C.  B. — What  benefit  would  this  be  to  the  de- 
fendant] ?  It  was  an  advantage  to  him  not  to  be  obliged 
to  go  on  and  finish  the  carriage.  It  was  an  advantage 
to  Bean  to  have  the  work  finished,  and  if  he  gives  up 
his  right  to  have  it  finished^  it  is  a  prejudice  to  him,  which 
is  a  sufficient  consideration.  The  law  does  not  look  to  the 
quantum  of  it ;  if  there  be  either  any  advantage  to  the 
pkintifi;  or  any  detriment  to  the  defendant,  it  is  sufficient. 
If  this  be  a  valid  contract,  the  lien  is  at  an  end,  as  the  con- 
tract is  inconsistent  with  it.  It  was  not  necessary  that  the 
defendant  should  have  a  lien,  because  he  was  already 
overpaid  by  the  debt  due  to  the  plaintiflT.  If  it  be  not  so, 
a  general  lien  would  not  be  so  advantageous  as  a  par- 
ticular lien,  but  the  former  has  always  been  supposed  to 
be  more  advantageous.  In  this  case  the  right,  if  any 
ever  existed,  was  waived  by  the  act  and  agreement  of  the 
defendant.  [Parke,  B. — I  doubt  whether  there  is  any 
contract  at  all]. 

Lord  Abimoer,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  refused.  The  inclination  of  my  opinion  at  the 
trial  was,  that  the  plaintiflb  ought  to  have  made  their 
proposed  answer  to  the  plea  of  lien  the  subject  of  a  spe- 
cial replication,  and  shewn  an  agreement  between  the 
parties  that  one  account  should  be  set  off  against  the 
other :  and  if  they  had  done  so,  the  action  might  have 
proceeded  on  that  ground.  I  see  no  reason  to  change 
the  opinion  I  had  formed.  A  set-off  cannot  be  consi- 
dered as  destroying  a  lien,  unless  it  be  so  agreed  upon 
between  the  parties ;  and  as  to  the  rest,  my  opinion  is, 
that  there  was  no  binding  agreement  entered  into  to  send 
the  goods  home  at  a  particular  time ;  there  was  a  proposal 
and  nothing  else ;  a  promise  to  do  so  without  considera- 
tion, but  no  binding  agreement ;  and  it  appeared  to  me 
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that  that  proceeded  on  the  understanding  that  the  defend-  JBieft.  ^PiMf» 
ant  was  to  go  on  and  finish  the  work.  v      ^  '  / 
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Parkb,  B.-^I  am  of  opinion  that  in  this  case  there  hab^imm. 
should  be  no  rule  for  a  new  trial.  The  plea  of  lien  shews 
that  a  debt,  for  which  it  was  claimed »  was  unsatisfied  at  the 
tiraei  and  it  was  open  to  the  plaintiffs  to  have  shewn  it  was 
satisfied.  Mr.  Crowder  proposes  to  shew  that  it  either 
never  existed  at  all,  or  was  satisfied,  because  at  the  time  the 
work  was  going  on  to  its  completion,  there  was  a  counter 
claim  which  the  defendant  had  on  the  plaintiff,  out  of  which 
be  might  have  satisfied  the  demand,  and  therefore  he  says 
there  never  was  any  debt  at  all :  and  when  his  right  to  his 
demand  was  complete,  he  might  have  satisfied  himself  out 
of  the  set-off,  and  that  also  shews  the  lien,  if  it  had  existed, 
was  at  an  end*  I  am  clearly  of  opinion  that  a  claim  of  set-off 
is  no  answer  to  a  lien,  unless  it  is  agreed  that  one  should 
be  set  off  against  the  other,  and  in  that  case  it  is  equiva- 
kpt  to  payment.  If  therefore  the  parties  had  agreed  that 
the  defendant  was  to  satisfy  any  account  or  demand  he 
had  against  the  plaintiff,  for  the  work  wliich  the  plaintiff 
knew  he  was  carrying  on  for  him,  out  of  the  debt  which 
he  owed  the  plaintiff,  this  would  be  an  answer  to  the  plea, 
because  it  would  shew  that  he  was  to  be  paid  in  this  way. 
It  seems  to  me,  however,  that  there  never  was  any  binding 
agreement  between  the  parties,  by  which  it  was  agreed 
between  them  that  the  amount  due  from  the  defendant  was 
to  be  satisfied  out  of  any  work  that  was  to  be  done,  and 
therefore  it  seems  to  me  that  that  ground  fails. 

There  is  another  ground  also,  on  which  Mr.  Crowder 
seeks  to  recover ;  which  is,  that  there  was  a  binding  and 
conclusive  agreement  made  between  tiiese  parties,  by 
which  the  defendant  stipulated  to  return  the  carriage  on 
the  Monday  following,  and  that  he  waived  his  right  to  go 
on  and  finish  the  work,  in  consideration  of  the  plaintiff 
waiving  his  right  to  call  upon  him  to  complete  the  carriage. 

VOL.  ITI.  N   N  M.  W. 
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^i>Kni%  Bui  I  do  not  perceire  that  there  was  any  binding  agree- 
ment to  that  effect :  they  talk,  indeed^  of  setting  off  their 
FtwwMx      claims,  but  nothing  was  formally  agreed  on.    On  these 
HAMwion.     grounds,  it  seems  to  me  that  the  rule  for  a  new  trial 
should  be  refused. 


BoLLAKD,  B. — I  am  of  the  same  opinion,  and  I  do  not 
know  that  I  can  put  it  in  better  words  than  those  which 
are  reported  as  the  opinion  of  the  Lord  Chancellor,  in 
the  case  of  Cowell  v.  Simpson  (a),  and  the  observations  of 
my  Lord  Ellenborough  upon  it,  as  reported  in  Cka$e  ▼. 
Wesimore {b)f  where  he  says: — "The  Lord  Chancellor 
considers  a  lien  as  a  right  accompanying  an  implied 
contract ;  and  in  one  passage  of  his  judgment,  be  is 
reported  to  have  said,  '  If  the  possession  commences 
under  an  implied  contract,  and  afterwards  a  special 
contract  is  made  for  payment,  in  the  nature  of  the 
thing,  the  one  contract  destroys  the  other;'  but  it  is 
evident,  from  other  parts  of  the  report,  that  the  Lord 
Chancellor  was  there  speaking  of  a  special  contract  for 
a  particular  mode  of  payment*  Such  a  contract  is  ap- 
parently inconsistent  with  a  right  to  detain  the  possession; 
and  consequently,  will  defeat  a  claim  to  the  exercise  of 
such  a  right."  It  is  for  us  then  to  inquire  whether  or  no 
any  thing  passed  on  the  Saturday,  which  could  have  the 
effect  of  destroying  the  lien.  It  appears  to  me,  from  the 
evidence  on  my  Lord's  note,  that  there  was  no  engagement 
entered  into  that  put  an  end  to  the  contract  of  lien.  I 
think  the  rule  must  be  refused. 

Aldbbson,  B. — I  am  of  the  same  opinion.  I  think  the 
mere  right  of  set-off  cannot  be  considered  as  an  answer  to 
a  claim  of  lien,  unless  the  parties  have  so  agreed.  It  may 
be,  as  my  brother  Parke  put  it,  that  an  arrangement 

(a)  16  Vcsey,  276.  (6)  5  M.  &  Selw.  186. 
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might  be  entered  into  between  the  parties  that  the  work  ^"^^J^ 
to  be  done,  on  account  of  which  the  lien  was  to  be  claimed, 
shonld  be  paid  for  in  a  particular  manner  and  out  of  a  par* 
ticular  fund ;  and  that  being  the  only  debt  on  which  th^ 
lien  was  claimed,  it  might  be  an  answer  to  it  in  that  way ; 
or,  if  the  debt  having  been  created,  the  parties  come  to 
a  new  arrangement^  and  agree  that  the  debt  shall  be  sa- 
tisfied in  a  particular  way,  then  the  lien  is  lost;  for  then 
it  would  be  in  truth  a  debt  paid.  Unless  you  arrive  at 
one  or  other  of  these  conclusions^  it  seems  to  me  that  a 
mere  right  of  set-off  cannot  be  any  answer  to  a  claim  of 
this  description.  Here  there  are  two  parties  having  mu- 
tual claims  on  each  other,  with  this  difference,  that  the  de- 
fendant claims  the  adyantage  of  a  security  for  it,  which 
the  plaintiffs  have  not;  unless  there  is  a  specific  agreement 
to  that  effect,  it  would  be  unreasonable  that  the  defendant 
should  lose  the  benefit  of  his  lien. 

Rule  refused. 


Dare  0.  DeauAM. 

J.  JtilS  was  an  action  of  debt  under  the  statute  of  3  £d.  Sembu,  that  a 
6,  for  not  setting  out  the  tithes  of  certain  vetches  or  tares  o?"  ghel?  wra 
severed  in  a  green  state,   to  recover  the  treble  value.  ■"<*«";°»"'» 

^  not  (unlesi  s 

thereof.     The  defendant  pleaded,  that  the  plaintiff  was  usage  be  shewn) 
sot  at  the  time  of  cutting  or  severing  the  said  vetches  or  tithe  of  yetchea 
tares,  proprietor  of  or  entitled  to  the  tithe  of  vetches  or  "'een^ttite!^**' 
tares  so  severed,  on  which  issue  was  joined.    The  follow- 
ing case  was  stated  for  the  opinion  of  the  Court  :— 

The  plaintiff  13  lessee  of  alji  manner  of  tenths  and  tithes 
of  sh^af  coxp  and  grain,  yearly  coming,  growing,  or  repew^^ 
ing  within  the  parsonage  and  parish  of  North  Curry,  in 
the.  county  of  Somerset,  containing  1840  statute  acres  of 
arable  land. 

The  defendant  is  the  occupier  of  certain  lands  in  the 

N  N  2 
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EMd^  ^  fUtu,  parish  of  North  Curryi  upoD  fifteen  acres  of  which  vetcbee 
were  grown,  and  which  the  defendant,  in  the  month  of 
Jane  1836»  severed  in  a  green  state.  Of  these  vetches, 
the  produce  of  about  one  acre  and  amounting  in  value 
to  about  50s.,  were  sent  to  market  by  the  defendant  aad 
sold,  the  tithe  on  which  would  amount  to  5s.  and  the  tre« 
ble  value  I5s.  With  the  remainder  of  the  vetches  the 
defendant  fed  his  horses  and  cattle  on  his  farm,  and  the 
plaintiff  did  not  on  that  account  demand  any  tithe  foor  the 
vetches  so  fed.  It  is  admitted  that  the  plaintiff  has  no 
claim  to  small  tithes  within  the  parish. 

The  question  for  the  opinion  of  the  Court  iS|  whether 
the  plaintiff,  being  the  owner  of  the  great  tithes  in  the 
parish  of  North  Curry,  in  the  county  of  Somerset,  is 
entitled  to  the  tithe  of  vetches  or  tares  severed  in  their 
green  state. 

If  the  Court  shall  be  of  opinion  in  the  affirmative 
thereof,  then  the  defendant  agrees  that  judgment  shall  be 
entered  against  him  by  confession  for  154«  damages  im* 
mediately  after  the  decision  of  this  case,  or  otherwise  as 
tiie  Court  shall  think  fit,  and  that  judgment  shall  be  en- 
tered accordingly.  But  if  the  Court  shall  be  of  a  con* 
trary  opinioui  then  the  plaintiff  agrees  that  a  judgment 
shall  or  may  he  entered  against  him  of  nolle  prosequi  im- 
mediately after  the  decision  of  this  case,  or  otherwise  as 
the  Court  may  think  fit* 

Ketty,  for  the  plaintiff. — This  point  appears  not  to  have 
been  disputed  for  a  long  series  of  years ;  tiie  authorities 
seem  uniform  in  favour  of  the  plaintiff.  Plowden,  in  his 
Treatise  on  Tithes,  lays  it  down  that  **  tares,  whether 
cut  green  or  ripe,  are  a  great  tithe,  and  belong  to  the  rec- 
tor; but  if  given  to  cattle  of  husbandry,  not  subject  to  tithe, 
as  the  Court  seemed  to  think :"  and  he  refers  to  Hajfse 
V.  Dowse  (a),  the  inference  from  which  seems  to  be  that 

(fl>  Bunb.  279. 
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if  not  given  to  cattle  they  are  titheable.  But  the  exemp*  ^^^^^ 
tioDy  even  m  the  case  pot,  18  disputed  in  Watson's  Clergy- 
man's Law,  e.  49,  p.  539,  where  it  is  said,  '*  it  seems,  with- 
out custoDi)  that  green  tares  cut  to  feed*  labouring  cattle 
shall  be  prized  tithes."  In  Burn*s  Ecclesiastical  Law, 
Tithes,  ASS,  tares  and  vetches  are  classed  with  **  com 
and  other  grain.'^  The  tenant,  by  cutting  the  vetches  in 
a  green  state,  cannot  deprive  the  tithe-owner  of  that  to 
which  he  would  be  entitled  on  its  arriyhig  at  maturity.—  ' 
He  cited  Dawes  v.  Benn  (a). 

Per  CuRiAM.-^The  Court  gave  no  opinion  upon  this 
point  ip  that  case.  That  was  a  question  between  rector 
and  vicar.  The  person  entitled  to  rectorial  tithes  is  enti- 
tled to  all  unless  there  is  a  vicar,  and  then  the  rector  hai 
all  which  the  vicar  has  not ;  the  excepted  tithes  depend 
upon  enjoyment  and  usage.  This  case  states  nothing  as 
to  usage.  Then,  how  can  the  plaintiff  bring  himself  within 
the  words  of  the  grant  to  him  ?  He  claims  as  **  lessee  of 
sheaf  corn,  and  grain.'*  This  cannot  be  said  to  be  either 
corn,  grain,  or  sheaf.  The  case  states  that  the  plaintiff 
is  not  entitled  to  the  small  tithes;  then  somebody  elsd 
must  be  entitled  to  them. 

Kelly  then  prayed  leave  to  amend,  in  order  to  shew  the 
usage,  if  he  could ;  otherwise  to  suffer  judgment  of  non 
pros«    No  amendment  being  afterwards  made. 

Judgment  accordingly. 

Boieler  appeared  to  argue  for  the  defendant. 

(a)  I  B.  &  Cr.  751. 
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1838. 


Yaughan  v.  Harris. 


drawer  aka 


Proceediogi       jK.  V.  RICHARDS  moTed  to  rescind  an  order  which 

sheriff,  in  an       had  been  made  by  Gumey^  B.»  for  a  stay  of  proceediogt 

SwaocMlor of •  "g"'"^^  ^^®  sheriff,  on  payment  by  him  of  the  debt  and 

**  Mi^br*****?*'  ^^'^ '"  *"*  action  against  the  acceptor  of  a  bill  of  exchange^ 

on  ftynent  of    It  appeared  that  an  action  was  also  pending  against  the 

costifaithit       drawer  upon  the  same  bill.    Richards  contended  that 

nm^iCtanding  ^^^  sheriff  ought  also   to  pay  the  costs  of  the  action 

them  !•  an  against  the   drawer.     He  referred  to  Rex  v.  Sheriffs  of 

actfam  pendiaff  •  <• 

aganut  the         London  (a),  as  shewing  that  the  practice  in  the  office  of 

the  sheriffs  of  London  before  that  case  was,  that  when 

an  attachment  has  been  obtained  in  an  action  upon  a  bill 

of  exchange,  the  costs  of  any  actions  commenced  against 

the  drawers  and  indorsers  were  always  paid  under  the 

attachment;  and  upon  application  to  stay  proceedings  in 

an  action  against  the  acceptor  of  a  bill  of  exchange,  the 

defendant  was  obliged  to  pay  the  costs  in  actions  against 

the  drawer  and  indorsers.     [Alderson,  B. — That  practice 

is  there  stated  to  be  against  principle.     Why  should  we 

extend  it?]    It  appeared  also  that  the  sheriff  had  been 

guilty  of  some  irregularity. 

Parke,  B. — ^Whatever  misconduct  the  sheriff  has  been 
guilty  of»  he  is  only  liable  to  pay  the  plaintiff  the  damages 
which  he  has  sustained.  The  case  of  Rex  v.  Sheriffs 
of  London  is  an  authority  that  all  the  sheriff  is  liable  to 
pay  is  the  amount  which  the  defendant  would  be  bound  to 
pay  in  the  action  against  him,  and  not  that  which  he  might 
be  called  upon  to  pay  if  he  were  applying  to  the  Court  for 
an  indulgence. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

(a)  2  B.  &  Aid.  192. 
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Back  ^  PkM, 

Roberts  v.  Rowlands.  '^  -   ^ 

jR^  V.  RICHARDS  on  a  former  day  had  obtained  a  inantction 
rule  calling  upon  the  plaintiflf  to  state,  in  writingi  whether  andreccived* 

the  action,  (which  was  for  nxiney  had  and  received),  was  ^^^f^Ldi  th« 

brought  to  recover  the  deposit  paid^him  to  the  defendant,  <^^p°|»*  y*|^  y 

(an  auctioneer),  upon  the  sale  of  an  estate,  and,  if  so,  why  upoo  the  sale 

the  plaintiff  should  not  deliver  particulars  stating  his  oh-  tbesroiiwi«f  * 

jeelioo.  to  the  title.  ZmH^Z 

defendant  b 

JervU  shewed  cause.  SSSf  ^aT 

objectiioa 

Richards  was  heard  in  support  of  the  rule.  maw^^^fiett 

but  not  •f  ob- 
jection! in  poiflit 

Parke,  B. — The  case  of  CoUeii  v.  Thompson  (a)  is  an  of  u«. 
authority,  that  in  actions  to  recover  back  the  deposit  on 
the  ground  of  objections  to  the  title,  the  Court  will  oblige 
the  plaintiff  to  give  a  particular  of  all  objections  to  the 
abstract  arising  upon  nuUters  of  fact;  and  it  is  only  rea- 
sonable that  it  should  be  so.  My  impression  was  that  it 
was  a  matter  of  course.  Objections  in  point  of  law  must 
find  out  themselves.  The  defendant  is  only  entitled  to  the 
particulars  of  objections  arising  upon  matters  of  fact 

Rule  absolute,  the  costs  to  be  costs  in 
the  cause. 

(a)  3  Bos.  &  Pall.  246. 


Gould  r.  Drake. 

Trespass.— The  declaration  stated  that  the  defend-  in  an  action 
ant  assaulted   the  plaintiff,  and  gave  him  a  great  many  ^-^^^CiYit 

.  .  ^        *  .,  . .       .    .  •Uinliff  win  be 

entitled  to  fiiU  coMi,  althovgh  he  only  recovers  a  farthing  damages,  unless  Uie  Judge  certifies 
under  the  statute  of  Eliiabeth  to  deprive  him  of  cosU;  and  a  oertificala  under  98  ft  23  Car.  S, 
c  9,  is  not  neoessaiy. 
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'^'cA.^PlMf,  blows  and  strokes,  and  forced  and  compelled  him  to  go 

*- .  ^  along  divers  public  streets  to  a  station-housei  and  impri- 

OovLD        soned  him  there.   Plea,  not  guilty ;  under  which  the  de* 

Dra'ki*       fendant  sought  to  justify  as  a  constablei  under  21  Jac.  1, 

c.  12,  8.  1.     At  the  trial  before  Paiieson,  J.,  the  plaintiff 

recovered  a  verdict,  with  one  farthing  damages,  and  the 

learned  judge  refused  to  certify  either  under  the  48  Eli^ 

c  6,  or  under  the  22  &  23  Car.  2,  c.  9.     The  master 

having  taxed  the  plaintiff  his  full  costs, 

Dundas  now  applied  for  a  rule  to  shew  cause  why  the 
Master  should  not  review  his  taxation,  and  allow  the  plain- 
tiff no  more  costs  than  damages.  The  statute  22  8c  23 
Car.  2,  c.  9,  s.  136,  operates  to  deprive  the  plaintiff  of  costs 
unless  the  Judge  certifies,  in  order  to  give  full  costs, 
that  an  assault  and  battery  was  sufficiently  proved.  It  was 
formerly  held  that  where  the  action  was  for  false  imprison- 
ment, and  the  plaintiff  recovered  a  verdict,  he  was  entitled 
to  full  costs;  but  that  proceeded  on  the  assumption  that 
every  false  imprisonment  necessarily  included  a  battery* 
But  this  Court  lately  held,  in  the  case  of  Rawlings  v. 
7V//(a),  that  imprisonment  may  take  place  without  touching 
the  person  at  all.  And  Bannister  v.  Fisher  (b),  and  Em- 
meit  V.  Lyne  (c),  are  authorities  in  support  of  that  position. 
The  reason,  therefore,  for  the  earlier  decisions  falls  to  the 
ground.  And  though  a  battery  mat/  be  included  in  an 
imprisonment,  the  Court  will  not  presume  that  a  battery 
has  taken  place,  unless  the  Judge  certifies  to  that  effect 
under  the  statute  22  8c  23  Car.  2,  c.  9.— He  also  cited 
Carter  v.  Fish  (d),  and  Wiffin  v.  Kincard  (e). 

Parke,  B. — The  authorities  are  very  strong,  that  the 
statute  22  &  23  Car.  2,  c.  9,  s.  136,  does  not  apply  to  actions 

(a)  ADte,  p.  28.  (<0  1  Stra.  645. 

(6)  1  Taunt.  357.  (e)  2  N.  R.  471. 

(c)  I  N.  R.  266. 
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for  false  imprisonmeiit,  and  that  in  tucli  easds  a  fiirtMng  EiH^  ^kai, 

damages  will  carry  full  costs,  unless  the  Judge  certifies 

under  the  statute  of  Elisabeth.     In  TicUrs  Practice  (a), 

it  is  laid  down  as  ''  now  settled  that  the  statute  23  &  S3 

Car.2»  is  confined  to  actions  of  assault  and  battery,  and 

actions  for  local  trespasses,  wherein  it  is  possible  for  the 

Judge  to  certify  diat  the  freehold  or  title  of  the  land  was 

chiefly  in  question.    Therefore  it  does  not  extend  to 

actions  of   assumpsit, /abtf  imprisommeni,  or  the  like." 

This  has  been  the  constant  uniform  practice,  which  has  been 

acted  on  for  so  many  years  that  it  cannot  now  be  shaken. 

The  rest  of  the  Court  concurred. 

Rule  re&sed. 

(a)  Page  963,  9th  ed. 


Leiohton  v.  Wales. 

Assumpsit.— The   declaration  stated,   that  on  the  By  a  written 
16th  of  November,  1837,  by  certain  articles  of  agreement  puTnt?flF*and  * 
in  writing  then  made  and  entered  into  by  and  between  j!j!^*o'b^ 
the  plaintiff  on  the  one  part,  and  the  defendant  on  the  «o™«  p««ne" 

*^  I  1  .  1  in  the  busineii 

Other  part,  after  reciting  that  the  said  parties  thereto  were  of  itage-coach 
desirous  of  being  partners,    and  as  such,  of  using  and  Se^^wpote  "' 

of  running  s 
coach  daily,  at  certain  hours,  between  London  and  Croydon.  The  agreement  contained  variooi 
itipulations  as  to  the  conduct  of  the  business,  and  a  provision  that  it  should  be  lawful  for  either 
party  to  determine  the  partnership  by  giving  four  weeks'  notice  In  writing.  It  contained  alio  the' 
following  articles:  12th,  that  in  the  event  of  such  dissolution  of  partnecsbip,  and  so  long  u  the 
plaintiff  should  continue  to  carry  on  the  trade  of  a  coach  proprietor  at  Croydon,  the  defendant 
should  not,  either  on  hit  own  account  or  that  of  any  other  person  or  penoos,  or  Jointly  with  any 
other,  run  or  use  for  hire  any  stage-coach,  omnibus,  or  other  carriage,  or  otherwise  ply  for  hire  on 
any  part  of  the  road  over  which  the  coach  was  appointed  to  run,  at  any  time  within  one  hour 
before  or  after  ceruin  speci6ed  hours  of  the  day,  under  the  penalty  of  40^,  to  be  recovered  by 
the  plaintiff  ai  liquidated  damages:  and  the  last  article  also  provided,  that,  without  prejudice  to 
the  right  of  the  parties  under  the  preceding  article,  they  bound  themielves  for  the  true  and  faith- 
ful performance  of  the  agreement  in  every  respect,  under  the  penalty  of  100^,  to  be  recovered  aa 
aforesaid: — Held,  first,  that  the  agreement  of  the  plaintiff  to  enter  into  the  partnership  was  of  itself 
a  sufficient  consideradon  for  the  partial  restraint  of  trade  imposed  on  the  defendant  by  the  12th 
article,  and  therefore  that  an  aodon  was  maintainable  for  a  breach  of  it,  In  rvnping  an  omnlbui  on 
the  road  within  the  prohibited  hours,  after  dissolution  of  the  partnership  by  notice  from  the 
plaintiff;  2ndly,  that  the  40/.  must  be  construed  as  liquidated  damages,  and  not  ai  a  penalty. 
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^^■m^  itmiiii^  for  hire  one  or  more  sisge  cosches  or 
from  Croydon  to  London  and  back;  it  was 
among  other  things,  that  each  of  the  said  parties  thereto 
did  thereby  jMromise  and  agree  to  and  with  the  other  of 
them^  his  executors  and  administrators,  as  follows: — 
namely,  first,  that  the  said  parties  thereto  should  on  and 
from  the  20th  day  of  November  then  instant,  become  and 
be  partners  in  the  trade  or  basiness  of  a  stage-coach  pro- 
prietor, and  should  carry  on  sadi  bosiness  under  the  firm 
of  '< Thomas  Leighton  and  Thomas  Wales;**  thirdly,  that 
for  the  present  the  trade  or  business  of  the  said  partaci^ 
ship  should  be  confined  to  the  running  of  one  omnibos 
or  coach  daily  from  the  town  of  Croydon  direct  orer  Lon- 
don-bridge,   through    Gracechurcb-streety    and    thence 
through   St  Paul's  Church-yard  to  Charing-cross,   and 
back  by  the  same  road  on  the  same  day ;  and  by  the  fifth 
artide  of  the  said  agreement^  each  of  the  said  parties 
thereto  did  promise  and  agree  to  and  with  the  other  of 
them,  that  the  said  omnibus  or  ooach  ahould  leave  the 
town  of  Croydon  at  half-past  nine  o'clock  in  the  mornings 
and  should  leave  Charing-cross  at  a  quarter  past  four 
o'clock  in  the  afternoon  of  every  day,  and  that  no  dtera- 
tion  should  be  made  in  the  time  or  other  appointments  of 
the  said  omnibus  or  coach,  without  the  consent  in  writing 
of  both  the  said  parties  thereto,  to  be  indorsed  upon  or 
subscribed  or  annexed  to  the  said  agreement;  and  it  waa 
fiirther,  deventUy,  by  the  said  agreement  agreed  by  awd 
between  each  of  the  said  parties  thereto,  and  they  did 
thereby  promise  and  agree  to  and  with  each  other^  that 
it  should  be  lawful  for  either  of  the  said  parties  to  deter- 
mine and  put  an  end  to  the  said  partnership  thereby  ere* 
ated,  upon  giving  to  the  other  four  weeks'  notice  in  writing 
of  his  desire  or  intention  so  to  do;  and  twelftkly,  that  in 
the  event  of  such  dissolution,  and  while  or  so  long  as  tiie 
plaintiff  should  continue  to  carry  on  the  trade  of  a  stage* 
coach  proprietor  at  Croydon  aforesaidt  the  defendant 
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should  not|  either  on  his  own  aecount  or  that  of  any  other  JBni.  of 
person  or  persons^  ran  or  use  for  hire  any  stage-eoachi 
omnibus,  or  other  carriage,  nor  otherwise  ply  for  hire  on 
any  part  of  the  said  road  over  which  the  said  coach  was 
therein-before  appointed  (o  run,  within  one  hour  before  or 
after  the  time  thereinbefore  or  thereinafter  to  be  appointedi 
in  pursuance  of  the  fifth  article  of  the  said  agreement, 
under  the  penalty  of  40/.,  to  be  recovered  by  the  said 
Thomas  Leighton,  his  executors  or  administrators,  as  and 
hy  way  of  liquidated  damages^  in  an  action  at  law.  The 
declaration  then  averred  mutual  promises,  and  alleged 
that,  in  pursuance  of  the  agreement,  the  plaintiff  and  de- 
fendant did  afterwards,  to  wit,  on  the  SOth  of  November, 
1887,  become  partners  in  the  said  trade  or  business  of  a 
stage-coach  proprietor,  and  carry  on  siKsh  business  under 
tiie  firm  of  Thomas  Leighton  and  Thomas  Wales,  and 
did  from  thence,  until  the  dissolution  of  the  said  partner^ 
ship  thereinafter  mentioned,  run  the  said  omnibus  or  coach 
so  to  be  run  by  them  under  the  said  articles  as  aforesaid; 
and  the  plaintiff  did  afterwards,  to  wit,  on  the  e£nd  day  of 
January,  18S8,  determine  and  put  an  end  to  thci  said  partner* 
ship,  upon  and  by  then  giving  to  tfaedefimdant  four  weeks* 
notice  in  writing  of  his  desire  and  intention  so  to  do ;  and  that 
four  weeks  after  giving  such  notice  expired,  to  wit,  on  the 
19th  day  of  February,  1838,  and  at  which  period  the  said 
partnership  terminated:  And  the  plaintiff  avers,  that  from 
the  time  oi  making  the  said  agreement  hitherto,  be  hath 
continued  to  carry  on  the  trade  of  a  coach  proprietor  at 
Croydon  aforesaid;  yet  the  defendant,  disregarding  the 
said  agreement  and  his  said  promise,  afterwards,  to  wit, 
on  the  20th  day  of  February,  1838,  and  on  divers  other 
days  and  times  afterwards,  and  after  the  said  dissolution 
and  determination  of  the  said  partnership,  and  before 
the  conunencement  of  this  suit,  did,  on  his  own  account, 
and  also  on  the  account  of  one  John  Moore,  and  also 
jointly  :with  the  said  John  Moore,  run  and  use  for  hire 
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Aech.  tf  Pittu,  a  certain  omnibusi  and  ply  for  hire  for  the  conreyanoe 
of  passengers  in  and  by  a  coach  and  omntbusi  on  and 
over  the  said  road  on  and  over  which  the  omnibus  or 
coach  so  to  be  run  by  the  said  partnership  as  aibresaid, 
was  by  the  said  agreement  appointed  to  run  as  aforesaid^ 
at  divers  times  within  one  hour  beforei  and  also  at  divers 
times  within  one  hour  after  the  said  time  appointed  for  the 
said  omnibus  or  coach  so  to  be  run  by  the  said  partner- 
ship as  aforesaid^  in  pursuance  of  the  said  fifth  article  of 
the  said  agreement,  that  is  to  say,  at  times  on  those  days 
within  one  hour  before  and  one  hour  after  half-past  nine 
o'clock  of  those  days,  and  at  times  on  those  days  within 
one  hour  after  a  quarter  past  four  o'clock  in  the  afternoon 
of  those  days ;  and  thereby  the  plaintiff  became  greatly 
injured  and  damnified :  and  the  plaintiff  avers  that  the 
defendant  has  not  yet  paid  the  sum  of  40/.,  nor  any  part 
thereof,  &c. 

PleaSi  first,  non  assumpsit ;  secondly,  a  traverse  of  the 
breach  in  the  terms  of  the  declaration ;  on  which  issues 
were  joined. 

At  the  trial  before  Gurney,  B.,  at  the  London  sittings 
in  this  term,  the  plaintiff  put  in  and  proved  the  agreement, 
which  contained  the  stipulations  set  forth  in  the  declara- 
tion,  together  with  others  relating  to  the  distribution  of 
the  profits  and  expenses  of  the  partnership,  the  finding  of 
horses  and  coaches,  the  hiring  and  discharging  of  servants, 
and  the  keeping  and  settling  of  the  accounts ;  and  also 
the  following  article : — 13.  **  That  without  prejudice  to  the 
right  of  either  party  under  the  last  preceding  article,  the 
said  parties  hereto  hereby  bind  themselves  for  the  true  and 
faithfnl  performance  of  this  agreement  in  every  respect, 
under  the  penalty  of  100/.,  to  be  recovered  as  aforesaidJ* 
It  was  proved  that  the  defendant  had  run  an  omnibus  on 
the  road  for  ten  days  after  the  determination  of  the  part- 
nership, within  the  prohibited  hours,  and  the  learned 
Judge  thereupon  directed  the  jury  to  find  a  verdict  for 
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the  plaintiff  for  iOL,  and  desired  them  also  to  assess  the  E^Pk^fBkaM. 

amount  of  damage  actually  sustained  by  the  plaintiff  by  '^   _  ^      ^ 

reason  of  this  breach  of  the  contract.     The  jury  assessed  LaioHtoa 

this  damage  at  5/. ;  and  tlie  learned  Judge  thereupon  WA^Bi. 
gaTC  the  defendant  leave  to  move  to  reduce  the  damages 
to  that  amount    On  a  subsequent  day  in  the  term, 

Montagu  Chamber  $  moved  to  arrest  the  judgmenti  or 
to  reduce  the  damages  pursuant  to  the  leave  reserved}  or 
for  a  new  trial.  First,  the  agreement  on  which  the  plain* 
tiff  sues  being  in  partial  restraint  of  trade,  without  any 
fair  or  reasonable  consideration!  is  void.  All  the  articles 
except  the  12th,  on  which  the  breach  is  alleged,  do  con- 
tain a  consideration  moving  from  each  party;  but  that 
article  is  wholly  unilateral,  and  shews  no  consideration  for 
the  restraint  it  imposes  upon  the  defendant,  not  to  carry 
on  his  trade  for  his  own  profit  after  the  determination  of 
the  partnership.  Nothing  can  be  collected  which  is  at  all 
in  the  nature  of  a  consideration  unless  it  be  the  partner* 
ship  itself,  and  that  might  be  determined  within  a  month 
by  a  notice  given  the  very  next  day  after  it  was  formed,  [t 
must  be  conceded^  that  since  the  decision  in  Hitchcock  v* 
Coker  (a),  the  Court  will  not  inquire  into  the  adequctcy  of 
the  consideration ;  but  that  case  did  not  overrule  the  pre- 
Tious  authorities,  in  which  the  term  ''  adequate  considera* 
tion  "  had  been  employed*  but  only  explained  the  sense  in 
which  it  was  to  be  understood,  viz.,  as  importing  such  a 
restraint  as  afforded  a  fair  and  reasonable  protection  to 
the  party  in  whose  favour  the  restraint  was  imposed* 
Such  an  agreement,  therefore,  is  still  void,  unless  founded 
upon  a  just  and  reasonable  consideration,  and  there  must  be 
a  mutuality  of  benefit :  Mitchell  v.  Reynolds  {b),  Davis  v* 
Penton(c)t  Young  y.  Timmins{d).  [iMid  Abinger,  C.B.— 


(a)  1  Nev.  J^  P.  796.  (c)  SBM  C.216{  9D.&  11.369. 

(P)  1  P.  W1D8.I8L1  lOMoilldO.         (d)  1  Cr.  &  J.  331. 
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Batk.ofmmi^  The  result  of  the  oases  seems  to  be,  that  the  onlj  qiies* 
V  tion  the  Courts  now  inquire  into  is,  whether  the  con* 

bBioavoit      sideration  is  valid  in  law,  and  not  colourable.] 
WjOiUi  Secondly,  the  damages  ought  to  be  reduced:  the  aiun 

of  40/*  mentioned  in  the  12th  article  must  be  construed  as 
a  penalty,  and  not  as  liquidated  damages.  Where  there 
is  any  uncertainty  or  ambiguity  in  the  terms  of  a  stipula- 
tion of  this  kind,  the  Courts  will  lean  against  construing 
it  as  a  stipulation  for  liquidated  damages :  Horner  t« 
Oraves  (a),  Davis  v.  Penton*  The  language  of  the  pre* 
sent  clause  is  similar  to  that  which  occurred  in  those  cases, 
in  which  the  sum  was  construed  to  be  a  penalty ;  and  m 
Datii  Y.  PentoUf  Abbotit  CJ*, says: — *' Whoever  framed 
this  agreement  does  not  appear  to  have  had  any  very  clear 
idea  of  the  distinction  between  a  penalty  and  liquidated 
damages ;  for  the  sum  of  500/.  is  described  in  the  same 
sentence  as  a  penal  sum  and  as  liquidated  damages.  Now, 
both  expressions  cannot  be  satisfied.  We  must  therefore 
look  to  the  whole  of  the  agreement,  in  order  to  ascertain 
whether  the  500/.  was  intended  to  be  a  penalty  or  liqui- 
dated damages.*'  So  here,  looking  at  the  whole  agree* 
ment,  especially  at  the  clause  immediately  succeeding  the 
ISth,  which  treats  the  100/.  also  as  a  penalty  to  be  re- 
covered as  aforesaid^  i.  e.,  as  liquidated  damages,  it  is  im- 
possible to  collect  a  clear  intention  that  either  of  these 
sums  should  be  treated  as  liquidated  damages.  The  100/. 
certainly  cannot,  without  breaking  in  upon  the  principle 
laid  down  in  Asileyy.  Weldon  (6),  and  Kemble  v.  Farren^c), 
that  where  articles  contain  covenants  for  the  performance 
of  several  matters,  and  then  one  large  sum  is  stated  at  the 
end  as  payable  upon  breach  of  performance,  that  must  be 
considered  as  a  penalty.  And  the  same  rule  of  interpre- 
tation must  be  applied  to  both  the  clauses. 

(a)  7  Biog.  736;  5  M.  &  P.  768.  (6)  2  Bos.  &  P.  346. 

(c)  6BiDg.  141|  3M.&P.425. 
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Lord  Abinoer,  C.  B. — I  think  there  is  no  ground  for  a  Atk.  ti  pimm^ 
rule  on  the  first  point ;  the  partnership  itself  constituted 
a  sufficient  consideration  for  the  very  limited  restraint  of 
trade  imposed  on  the  defendant,  which  is  of  a  kind  that 
▼ery  usually  follows  on  the  formation  of  partnerships* 

Parkx,  B.— -As  to  the  point  made  in  arrest  of  judgment, 
Hitekcoek  ▼•  CJoket  seems  to  hare  settled  the  law  on  thia 
subject.  The  agreement  is  good  if  there  be  a  sufficient 
consideration  in  law  to  support  a  contract;  and  the  enter* 
ing  into  a  partnership,  from  which  the  party  derives  a 
benefit,  is  of  itself  a  sufficient  consideration  to  support  any 
promise  of  this  nature  which  he  may  choose  to  make. 
The  partnership  must  last  at  least  a  month :  and  it  is  clear, 
since  the  case  of  Hiieheoek  v.  Coker^  that  the  Court 
cannot  inquire  into  the  extent  or  adequacy  of  the  con- 
sideration. 

BoLLAND,  B.,  concurred. 

On  the  other  point,  the  Court  took  time  to  look  into  the 
agreement ;  and  a  few  days  afterwards. 

Lord  Abinoer,  C.  B.,  (having  stated  the  facts)  said : — 
The  question  turned  upon  this,  whether  or  not  the  con- 
tract was  for  a  penalty,  or  for  liquidated  damages  ?  On 
examining  the  agreement,  it  seems  to  us  that  it  must  be 
taken  as  a  contract  for  liquidated  damages.  There  is 
nothing  to  shew  that  the  parties  contemplated  the  occur- 
rence of  particular  damages,  and  intended  to  take  the 
penalty  so  incurred  as  a  settlement  of  the  whole*  We 
therefore  think  there  ought  to  be  no  rule. 

Rule  refused. 
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Attorney-G^nerai*  f?.  The  Rev.  Geoi^ge  Pickai^p, 
"^-    •  ."     Clerk. 

Atesuitorae-     INFORMATION  agaii^st   th&  ci«feiidan«  for  k-tMy 

▼ised  real  estates    ,,  ...,  .  .,         .,  .  .«-.»• 

to  w.T.  for  life,  "duftiefi  chittiie<d-  to  %e  payable  \indtt  the  ^11  cfT  Jolin 
toWsTsfand  Tfenchatd,  itecfetBeiJ.  Tbeflm  count  rf  the 'InftFiiMrtidn 
other  sons  in      stated/  rti«t  ofl^  tfce  4«h  of  I>edembef ,  '1«I6,  Jdbn  lI'reiwAi- 

tail,  with  re-  ■      .    •        %        k    ^  <      .  ■ 

maindertoT.p.  nfd'duiy  m&«\9  Im  last'^^H  and  testaAieiYi  irt  wtlttngiM- 
deVtoh^lanr  i^'^iiig  to  ^k6  fbrnv of  tbd  ^tAttJiteitt  Mrch  tose mad^  Md 
"unfrVi^rn-  'pwvldedj  Bh*  theteby  gavt  and  devk^A  hetthiti  iriatttfts, 
del  to  G.  P.  for    heyeditaineht^  and  if)i^ittis^8  iti  the  said  wfll'  ft-at  ineii- 

main'ders  over;     tfenisd,    ttVld   'ifa^fehl  'M6^    pilftlfcUtftfly  tfeaorfft^d,    ttffto 

^we?to  the  ^Pi^nteiB  John  Brb wne  tt^  tlve  R^v.  J6tiil  Moiifoii  CodKKiii, 
•everai  persons  /jtb^fr'heira  ^Tid  «feia{g[fi8»  to  the  8e^6ra<  tised'ution  andf<^r 

who,  by  virtue  -    t 

oftheiimitadonj.tbe  BMrcqrkntr«ato>'inteiKg|  undcpiufpoaea,  ilnd  vtidA^aiid 
thouid^"!!!  '  tubj^ct  to  the  ^aeveml  powefs,  fftMs^e^^  -cofadiiibiAi,*«ad 
of'thl^u^r  **»c*«^'*^8  -diertifaafter  lidkedi  dedaired>  expwsaad^  wd 
by  deed  or  will  .omtaifi^di  «f  and'  ednceriibg  dbe  satney  Aiaft  ,tt^C«i-aa|r, 
any'lomaii  or  -. (adion^t 'Vither  thn^ssi'  and  >  jubjcQfe -  aiid)'olKgi9Mbie- :fo 
•houidma^,  ^ert<rin(a«iuitUB.in'tlx^  aeid  will.tparilfictibMdy  mdntiofied^, 
toUuYe  ""rent  ^^  ^^  ^^  ^^'  WHBoAm  TteiJebani:atid/hiS'  AssigD^  fear  and 
charges  not  ex-  duriihg  the  term  of  Us  tihturii  Ufe;  iind  Brom  and '  iinmi- 
^^nnum  for  diatei^T  mft»r  tbe  deDerminaikin  of^  that  eitate  by  Ibrfiaatafe 
ufe,  to  be  issuing  oroth'tew«  io  tbe  lif«41hno  ctf  theiaid  WiliaiB  Tmoehani, 

out  of  and  ' 

chargeable  upon  ioittbe  dae  of  ithe  add  Franeia  John  "BrcMTOland  Jbbn 
cstatM,  clear  of  .iMurtofa  Conlaofiy  mdtbqtr  bcira^  dnr  nig. tbe  TiatnraL  life 
dSdS'ctionr'^  of  htH  the  Bdid  WiUanD  TjTO«d>»cd  ^  in  truat  -ta  sCippfart 
^*^!T^!'       athe'.dwitiHgant.iffica.fiiBliestatca  ibscemaftdr  Koiited^Joo; 

Tim  T.  died 

without  iuuc,  and  fmmr  and  iMawdialieJy^.«flto'tIiJe  dectMB«f.biiriihe 
te47i'nto  ^'.  ^nidTWiUwki  Trenchard,  to  *U.  use  oi  tlw  firat;  tpeoii^, 
■et«oD  of  th.    |^rd»  ifpurlh* -aaA; etery  otlwc  ton  of  Uw  «iid>WdlliMn 

estates,  ana  oy 

his  will  charged rlwpcburd  J^wfttl^  t^be  biPgf>Ueil.j9eY§r»iI}r»  mfic^fiyeif^ 

them  with  760^  . 

per  annum  by     'x;  .i  ,   ".     •  •   .'    1.  .  -*    C  '.      '  *  •  :     <•.  -^  ■) 

way  of  Jointure  to  his  wife,  under  the  power,  and  died  without  issue  male,  whereupon  G.  P. 
entered  into  pouesriotit^Hirti^  tmt'&.'P.  was  chsrg(?fcbl6  with  bgvcy  duty  after  (bb'ra(eof'l4^ 
per  cent  on  the  liUuQ  oC  tbe  fle^t  ch«rge  of  7&Q4  per  anDtns,  /    -      ' 
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and  in  remainder,  one  after  another,  in  order  and  course  ^^^f*^' 
as  they  respectively  shouhl  be  in  seniority  of  age,  and  of 
the  heirs  male  of  the  respective  bodies  of  such  sons  re- 
spectively ;  and  for  default  of  such  issue,  to  the  use  of  his 
nephew  Tiiomas  Pickard»  and  bis  assigns,  for  and  duribg 
tlie  term  of  his  natural  life,  [with  remainder  to  trustees  to 
preserve^as  before,  and  with  remainders  in  tail  to  bis  issue, 
as  belbre] :  and  for  default  of  such  issue,  to  the  use  of  bis 
nephew,  tlie  Rev.  George  Pickard,  clerki  (the  defendant), 
and  bis  assigns,  for  and  during  the  term  of  hb  natural  life, 
[with  remainder  to  trustees  to  preservoi  as  before^  «iib 
divers  other  limitations  over  in  the  said  will  particularly 
mentioned;  and  the  said  testator  also  by  his  said  will 
gate  and  devised  certain  other  manors,  liereditamcnts  and 
premises,  in  the  said  will  secondly  mentioned  and  tlierein 
particularly  described,  unto  the  said  Francis  John  Browne 
and  John  Morton  Coulson,  their  heirs  and  assigns,  to  the 
sevetal  uses,  upon  and  for  the  several  trusts,  intents,  add 
purposes,  and  under  and  subject  to  the  several  powers, 
provisoes,  conditions,  and  declarations  thereinafter  limited, 
declared,  expressed,  and  contained,  of  and  concerning  the 
same,  that  is  tp  say,  (amongst  other  things),  as  to  all  that 
bis  mlrowson,  dotmtion,  and  right  of  patronage  aad  pre- 
sentation,  in  and  to  certain  rectories  and  parishes  therein 
mentioned  and  particularly  described,  to  the  use  of  them, 
the  sAid  Francis  John  Browne  and  John  Morton  Coidsoii, 
thmr  executors,  administrators,  and  assigus,  for  the  term 
of  90  years,  to  be  computed  from  the  day .  of  bis  de^ 
cease,  upon  the  trusts  therein  mentioned)  and  as  to  tlie 
said  advowsons  and  hereditaments  comprised  in  the  said 
term  of  99  years,  from  and  immediately  after  the  expiration 
or  other  sooner  determination  of  the  said  term,  and 
In  the  meantime  subject  thereto  end  to  the  trasts 
thereof;  and  as  to  all  other  the  said  manors,  heredita- 
ments, and  premises,  secondly  above  devised,  whereof  no 
use  was  thereinbefore  declared;  to  the  qse  of  bis  said 
yoih  iil  a  q  v.  w. 


(^ 
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ilM-  V  J*Ami  Mpb^w  .Thoioas  Pickard,  and  bis  assigns,  for  and  daring 
the  term  of  his  natural  life,  [wiUi  remainder  to  traslees 
to  preserve,  and  with  like  remainders  in  t^l  as  before], 
and  for  default  of  sucli  issue^  to  the  use  of  bis  said  im*- 
phpw  George  Pickardi  and  his  as^signs  for  and  during  t^ 
term  of  bis  natural  life,  [with  remainder  to  trustees  to  pre* 
serve] ;  with  divers  other  limitations  over  in  the  said  will 
particularly  mentioned.  And  the  said  testator  by  bis 
said  vrill  further  provided  and  declared,  that  it  should 
b^  lawful  for  the  several  persons  who  for  the  time  being 
abould,  by  virtue  of  any  of  the  limitations  thereinbefuie 
^Offlaiqedi  be  in  the  actual  possesion  or  entitled  to  tl^e 
f^enta,  issues,  and  profits  of  the  said  manors,  heredita* 
Aleuts  and  r^^n^i^*  thereinbefore  firstly  and  secondly 
devised  as  afpresaidi  or  any  of  them  or  any  part  or 
parts  tliereof,  by  any  deed  or  d^eds,  instrument  or  iusirii- 
ments  ji»  writing,  with  or  with^tit  power  of  revocation^  to  be 
|>y  them  respectively  sealed  and  delivered  in  th^  presence 
of|  4iid  tp  be  attested  by,  two  or  more  credible  witoesspf, 
pr  by  their  reapective  last  wilU  and  testaments  in  writing» 
OK  any  fiodicU  or  codicils  ttieretOjt9i  be  by  them  respectively 
sipped  a|id  published  in  the  presence  ofj  and  to  beatteatod 
by,  tbree  or  more  credible  witnesses*  to  grant,  iimiti  pr 
appojnt  unto  any  woman  or  women  respectively  with  whom 
they  akould  respectively  have  been  msrned,  or  should  re- 
spectively intermarry,  for  the  life  or  lives  of  such  womnn 
or  women  respectively,  and  for  her  or  their  Jointure  or 
jmp^etive  jeinture9i  and  in  bar  or  without  beinig  in  h«r 
<<^  hfr  oc  tlieir  dower  or  respective  dowers^  any  annual 
lum  ec  yearly  vent  charge,  am^ual  sums  or  year-ly  rept 
barges,  uqt  exceeding  in  (lie  whole  tbeannual  sum  tbeve- 
inaftfMr.mfHtiQneds  that  49  tq  say,  as  to  bis  said  menofa, 
■;bor^t4|roents,  and  premises  therein  firstly  devised,  fs 
bereiobefoce  mentioMd,  any  anni^  ^um  or  yearly  rept 
charge  tlOit  ei^^^eding  goO/. }  and  as  to  bis  manors,  h^redi- 
tameotifiiind  premisee  therein  secondly  devi^  as  herMr 
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•before  mentioned,  any  anncral  sum  or  yearly  rent  eharge  a*t».^  Wmh, 
not  exeeeding  500/.»  for  the  life  or  lives  of  any  anch  vny- 
man  or  vi'omen  respectively;  scich  annual  suins  or  yenrly 
rent  charges  to  be  issuing  and  payable  out  of,  and  to  be 
respectivety  charr^cd  and  chargeable  upon  all  or  any  part 
or  parts  of  tlieisaid  manors,  hereditaments,  and  premiaea 
firstly  and  secondly  devised  as  aforesaid,  lio  be  clear  of  all 
parliamentary  and  otl>er  taxes  and  deductions  whatsoever, 
to  be  paid  quarterly  or  half  yearly,  at  such  days  or  times 
and  in  such  manner,  and  with  such  powers  and  remedies 
by  distress  and  entry  upon  and  perception  of  the  renfen, 
issues,  and  profits  of  the  reflective  hereditaments  vrhfdi 
should  be  charged  therewith,  as  the  person  or  persons 
respectively  exercising  the  said  power  should  think  fit, 
and  should  in  manner  thereinbefore  mentioned  direct  or 
appoint:  as  by  the  said  will,  reference  being  thereto  had, 
would  appear.  The  information  then  stated,  that  after- 
wards, and  in  the  lifetime  of  the  said  Jolm  Trenchard, 
to  wit,  on  the  1st  of  January,  1819,  the  said  William 
Trenchard,  in  the  said  will  mentioned,  died  without  issuo, 
and  that  tlie  said  John  Trenchard  afterward;^,  and  alter 
tlie  31st  day  of  August,  1815,  to  wit,  on  Che  1st  day  of 
January,  1820,  died  without  altering  or  revoking  bis  saSd 
will  as  to  the  premises  hereinbefore  mentionedi  leaving 
the  said  Thomas  Pickard  and  the  said  George  Piokard, 
in  the  said  will  respectively  mentioned,  him  surviving;  and 
thereupon  the  said  Thomas  Pickard,  under  and  by  tiftH^ 
of  the  said  will  and  of  the  said  limitations  therein  con- 
tained, entered  into  and  upon  the  manors,  Stc.,  by  the 
said  will  firstly  devised,  and  also  into  and  upon  the 
manors,  tenements,  and  hereditaments  by  the  said  Will 
secondly  devised,  and  unto  the  receipt  of  the  rents  and 
profits  thereof  respectively,  and  remained  and  continued 
in  such  {lossession  and  in  the  receipt  of  the  said  rente  and 
profits  respectively,  from  thence  continually  until  the  time 
of  bis  decease,  as  hereinafter  mentfoned*  under  and  by 
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»f*.  ^Fb«/;  Tirtue  of  the  iaid  tfrifl  infl  of  the  ^aid  rmiitation*  thereftt 
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contained  a^  Aforesaid;  Thitt  the  satd  Thoirias  Pickard  af^ 
fefni^rds,  And  whilst  he' >lr^6lnfs^cfa'  ptfiieiti/i&ti  tttA'  in 
receipt  of  Ihe  feaid  rents  atid  pfh*e^  a^  afWresaid,''lo  wSt; 
on  the  6th  day  of  November,  1839;  made  his  U^t  ^tlt  and 
testament  tvi  nrritfrig,  signed, 'seated,  p^Mibh^d'/ahd  cle^ 
dared  byhhnthe  said  Thomas  P1(6katd,  hv  the  preseriefe* 
^  and  att#dted  by  three  credible  i^it^sses,'  and'Vhet^f, 
in  pnrsuAnee  ami  by  yif<ue  of  tlie  ^wer  iti'  (hkt  behalf 
gtvM  to  and  vested  in  hltit  by  the  stAA  Will  bPtbe  sidd 
John  Trenehardi  he  did  appoint  uritb  andto'the  use  of 
Harnel  Plekard,  then  being  the  wifb  of  the  si^d  Thorns^ 
Piokavdi  and  to  whom  he  had  been  ^nd  Ch^n  Wsis  ihiii^rt^» 
one  annual  sum  or  yearly  rent  charge  of  S.W/.',  tt  kt#fal 
money  of  G^eat  Britain,  during  her  naturltl  Kfe,  the 'same 
to  be  issuing  and  payable  out  of,  and  charged  aVidtriWgii^ 
aMe  upo^  ell  and  every  of  the  fttanors,  messuages, 'KHhil| 
laAde,  tenen^nts,  and  hereditaments  by  the  sarid  t^R'ttf 
Ihle  'said  John  Trenchard  firstly  devised  and  nin!k^'(!l  ai 
fatminbefore  mentioned^  arid  which  th<»  sntd' iT&ohiai 
PickrM^d  had  thereby  pewer SO'  to  charge;' and  hetlilereb]^ 
iko  appoltited  anib  and  to  the  use  of  his  said  wifti  Kari^ 
rfet;  one  other  annual  bum  or  pearly  rent  charge  of  WOt.\ 
t^Mke  \imhlnhi^y,  during  heir  natural  Kfe;  the  sairte  to  be 
jSsfiing  and  ^yahle  out  lif,  ami  charged  and  chargeable  dtt^ 
till  and  tfrery  «f  the  mSYiors,  by  th^  said  WiR  of  the  said  i^ohn 
Trei»iifaM>  sedoffdly  deviled  as  hensinbefoie  nret^tidned^ 
and  which'  lie  had'  thisreby  power  sd  i&  charge ;  and  Vth  aafi 
ITh^ttias  Plokard  thei^eby  difected  and  appointed  that  the 
eaid  two  Several  ilnnualsiinnrs  of  yearly  rent  charges  of  ^jO£ 
Knd  MO/.  TeS|yectlviet)%  sHoctld  lye  pi(id  to  his  said  Wiffe  And 
Iter  as^igAs,'  ttt  or'tn  the  common  diAing-hall  of  Lincoln's 
^n,  M  the  county  of  Middlesex,  by' equal  qu^arteii^ 
^ymertts,  elear  ^  all  parltaMrtftar^  and  otli^rtaiek  and 
^led\ictions  wbatsoevei',  the  fh'st'of  such  quarterly  pay- 
'tMtata'  1^  b&  mad4  ^t  the  ^  expiration^  of  thrto  caten£l«r 
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vamli^  pext  after  t^^e  fle^a^e^.  of  tiip  said  Thoimui  Pick-  *^^j^*«^ 
arJ:^  91 1)51  tlte.^tl  n^ilLof  tUe  sj^id  Thomas  PickarcU  re^    i;;--^::^,::,-^ 
iVsren[iqie  t(^g^$h^reto  bad,  wpuU  more  fuUy  appear,  Xh^l     ^,wi^?y^T?r 
th^  liiiid  ThQCQ^ii  Pickard^nerwarda^  and  mpre  tl)ai(i.foi;M^  9. 

je^rs  jb^ijfUTjS  ll>c  exhibitMig;  of  tim  inj^nnatloo,  to  wib  m  ^^^*9^ 
the  l;it»  o.i]  Sej^tembefj  J  830,  died  withoiit  issue  iDaIe»  ftod 
i^t|]i9^ ,alUri,Qg  pr  revekii^.  hia  ^aid  will  asCQ^i^aakl 
afippjj^yi^ii^  h^eii^N^Gpra  mentiwed,  leaving  the  saki 
if^ri^ttPlplMKrdf  an^  the  aaid  George  .Picluurdj  reapeo* 
tiKelyohuB, surviving;  and  thereupon  afterwarclsi.aod  m^n 
-fbiM^  foiMT/yeafa.be/bre  the  ^xbibiting  of  lAiis  infontiatioii» 
(o,|Ri^ii}n|,&c.f.tihetaaid,defefidant  Geoige  Pickard  entered 
|Qto«^pd,iipQA..the  I  said  manoray  tenementty  and  beredi^at 
n^^»  by  ,Hie^  «aid.  will  of .  the  said  John  Trjenebapd  firalil; 
andvseqondly  re/^pectiyely  devised  as  b^reiobefiiae  laeikt 
tioxifii}^ aodinto and  upon  tbe  poaseasion  ihereofi  and  JiheQ 
hepane  and  w^4  ^nd  thence  continually  hal^b  :beeA  so  ppi^ 
fesfif^  ;Wd  wMUed  to  Ith^  i^dd  several  roawora,  &c«,:  aef 
fQT^fpg.tQ  ^f^  under  and  by  virtue  of!  the  laidtw^l  of  the 
f^fd.^Kq^nj'Xrenisbardf  arul  Oif.  the  limitations  tbenein  eont 
taiofdi«s^bject  to  tl^aaidtlega<»ea»  by  way.^f  I^Qnu6liieil«.4 
apy^ime/^  [itO'be  >psid  (o  ibe.  laid  Hwriist'.Pjieb^rd.ai 
af(ptre?aid.  That  the  s^idHarxiet Plckwi  wasa e|jra^;igef 
io' blood, to.. the  ,aaid  fir^t  mentioned  tastelori  4iid:^t  at 
tife  tii^e  of  the.d^tb  of  the  said  Thon»aa<PieklMrd«  0  #(» 
fini.iJ^fiTi  th^^a^di  tifirriet  'Pieicaml  was  of:  ihe.aget.Qf  OS 
^aJrA.ajf4rPo.nior0«-^ndi  also  thatilhe  v^o  of  the.aaiB 
fwo^  l?»^mf,¥^  gMreo^  iby .tim. way- aC  an)iiiuitl«s  t^>tb»  laid 
flnni^  Pjrt^rd.  w  i»/<>r^f^M[iij^^0Qip4mgi>o.ibeisiaHi*e'  * 
B^ek  case^^mad^  an4  proyided„|hQn'and>  there  Aoioiii^ed 
\t^  tli^.i^l^^le.  tp  a.lsifge  ,amn  i>f  .Won^rtf>.  :Wfit*^h0l»in,<rf 
^M^h  ]^^^  (alj^a  tha^-.tbedirtj^a  wbnJ^idiwHVand^iiglij 
(0  hAYe  ^^^.pai4  f<)c  and 'in.ai9Spect .of  j^  sfiid  heqMoi^ 
|Eo,th^  §^]f\^,fUm^.  Pipk^rMt  ti^9^  $ndi<b^?A%mPM^4«d.if 
a.lafgesufp  itjf  flujfiejprtp  w|t,,the.*Ma^j^t4P/l'^**.-  'JF)*I» 
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-S*^-^^^**^  and  beeome  possessed  of  the  rents  and  pi*oft«8  of  the  said 
several  manors^  &C.9  hereinbefore  mentionedi  and  entitled 
to  the  same  as  aforesaid,  subject  to  the  said  bequests  to 
the  said  Harriet  Pickardi  heretofore,  and  before  the  ex* 
bibiting  of  tliis  information,  did  pay  and  satisfy  unto  the 
said  Harriet  Pickard  the  said  annuities  so  appointed  to 
the  said  Harriet  Pickard  as  aforesaid,  for  and  during  the 
space  of  four  years  next  succeeding  after  the  death  of  the 
aaid  Thomas  Pickard,  to  wit,  on  the  aevenal  days  and 
times  and  by  the  payments  in  that  belialf  directed  md 
appointed  as  aforesaid,  without  having  received  or  de^ 
ducted  the  duty  chargeable  thereon  as  aforesaid,  the  said 
duty  not  having  been  first  duly  paid  to  his  Majesty  9 
whereby,  and  by  force  of  tlie  statute  in  such  case  made 
and  provided,  the  said  defendant  George  Pickard,  so 
being  entitled  to  the  said  several  manors,  tenements,  and 
hereditaments  as  aforesaid,  subject  to  the  said  last  me»* 
tioned  legacies,  became  and  was,  and  still  is  liable  to  jmy 
to  his  said  Majesty,  the  said  sum  of  561 L  4««,  being  the 
amount  of  the  said  duty  so  due  and  payable  in  respect  of 
the  said  legacies. 

^  The  second  count  was  for  penalties  for  paying  the  an^ 
aVDties  without  taking  proper  stamped  receipts;  the  third 
was  in  indebitatus  assumpsit  for  dutiesj  and  the  fourth  on 
an  account  stated. 

The  defendant  demurred  to  the  first  count,  and  to  the 
ethers  pleaded  nil  debit 

The  points  for  argument  on  the  part  of  tlie  defendant 
were  as  follows : — ^The  defendant  contends  that  as  Mrs. 
Pickard,  the  jointress,  was  not  an  object  of  the  bounty  of 
the  testator  John  Trenchard,  the  legacy  duty  does  net 
attach :  that  the  case  is  neither  within  the  letter  nor  the 
spirit  of  the  legacy  duty  acts,  as  Mrs.  Pickard  is  neither 
specially  named  nor  described  in  the  will  of  John 
Trenchard. 

The  Attorney^Grenerars  points  for  argument 
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fcUow9^^The  Attomey-Genera)  claims  the  paymettt  of  ^^*^^^J^f^» 
duty  under  the  55  Geo.  S,  e.  184%  ached,  part  3,  title  Le- 
gacy ;  4^  Geo.  S»  c.  SS,  5s.  4  and  5,  and  36  Geo^  8,  c.  5^, 
8.  B\  RtvA  mCends  to  Rrgue  : 

L  That  Mrs.  Harriet  Pickardt  the  appointee  of  the 
po^ern  created  by  the  will  of  John  Trenchard,  took  the 
annuities  In  the  first  count  mentioned  b^  the  gift  of  John 
Trenchftrdt  and 

9.  That  the  d^^fbrtdant  in  the  person  chargeable  with 
^ch  dnty,  he  being  emitted  tathe  real  estate  in  the  first 
c<>tint  menfionedi  subject  to  the  said  annuities. 

The  demurrer  was  argued  in  Hilary  Terniy  by 


Erie  for  the  defendant. — L^acy  duty  is  not  payable 
by  the  defendant  in  respect  of  the  rent  charges  appointed 
%o  Mrs*  Pickard.  The  only  direct  objects  of  the  boittity 
of  the  origtaal  testator^  John  Trenchard^  were  the  sue<f 
cessive  tenants  for  life  mentioned  in  his  with  To  them  he 
gtres  estatea  for  hf^^  atKl  annexes  ta  such  estates  the 
pi>wer«  whi(th<  was  to  be  exercised  for  theii'  benefifi  of 
jointuring  any  wires  whom  they  might  thereafter  marry. 
The  testator  contemplates  the  probable  devolotioii  of  the 
estates  through*  a  series  of  tenants  fer  life,  some  of  whom 
intre  net  then  married>  and  he  gives  to  them,  as  part  of 
his  bounty,  the  flower  to  contract  a  mnrriage  suitable  to 
tbe  degree  of  the  parties  who*  should  be  in  the- possession^ 
of  manors  and  estates  of  the  extent  devised  by  his  will, 
and  to  make*  in«  veturn  for  any  portion  which  the  husband 
night  receive  on  such  marriage^  an  adequate  provision  for 
the  wife  during  Iier  life*  That  which  passes  from  the 
original  testator  is  not  a  gift  of  any  money ;  he  parts  only 
w4th  an  estate  for  life  in  certain  manors  and  ]ands>and  adds 
te  each  estate  f^^  life  a  power  to  raise  a  rent  charge,  if 
neieessary,  and  to  deduct  the  amount  of  it  out  of  the  estate 
of  the  succeeding  tenant  for  life.  On  this  state  jof  circuntr 
,  the  question  ja,  whether  the.  Crown  is  ^atitjed'  tor 
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AJ5W^«^  tide  f*fg«qi?j|,.  ^p,  :  TJ>fly.;Mra;.w  /oHaH5»5tr«"MFDc^wqri: 
%W5Ab  lyij^ijy,  ^ecific  pr^pfpmwpy^.  «r  ijf .  any  .^(tier  dttortplitti^^ 
^IfifiAMq     qf I  tbe  amoujiU  01?  vaIuc v9f  .ittUl  01. up wMrds*. .  given  bjn.  mij^- 

l]^^4i^  afi^  (he  f^b  4toy  Qii  April».iaQ5y.eiilierout  of 
bjf  fQir.lxer  perspnul  i»r  tnoveaUe  9fM^  ofitomkotm^ahAtjgmi^ 
up9P  bi%  9c.hDr  rea)  .nr  b9iw4Muil)le  ^eai^te^i  jDF.DutaftiMj^ 
OHM^ef^ia^Ki^yby  t|^6^i«K)]rtg«0ekiOiidt«fMsilabi&Qf  bisf 
qr,  h0^,,jrei4j  .^r  bie^HaMe, itRti^  0r>ai»yripart..4h$ifofw4Mh 
ffiwi^^sball  b9  paid*  deJiYered*  -fet»uiQdi  Mt^Ckd^  or  dk^ 
d^g/eA  i^flier.Uie  !9|U(.day  of  Aug4iftliJ815|''  ibenxqiaeH^ 
tii^c)  4«i^s  l^r^ifi.  ^Mnd^iied-   JVod^ii  is  aAeqwanb  >dt»e 
f^fredfAhaJt  idl  ilftai<^C(fiiin«iitief » pi*  by,  »ay  of  ^aHitiCgr*  om 
qffAny  o^bi^r.rimt^l  beneAtior  inteimU  oiM^  pf  aoy  sud^ 
oaff^ev  .^  j9^Ml9  n  I  #fiuc0f aid,  /ahali  be  1  decmeil  •  kgad^d 
Y^hiA  \hef  wt/ftftt  9ui.  9)efl«pn0 'of '  Ibe  tahfidiil^  /lAie: 
v^or^a  beifiut  ;'  My  leg9(?yi>«f«c»ftcpn|iec4ioia(tyi  given  iift< 
TO! ^Ili''*«i Uiftrnw^  ifti^lwialito  fee^whetbe^ .byJbbi. 
will,  W)!!  giftfif.imHpey.wa^  iM^fS^    .Now  Jbc;re  dKHa^ipcaar. 
Qi^.piieswticUlt ^f  moMjii  but:  pidytlbf-granVof  fcbe  powmki, 
t^^ri^ip^^rt»i^ic\\^f§ief  y^kh^v^vAd  b^  money :,wii0B- 
qf^^tftd  i^nd  Fffi^ed^/  li a«y  looB^  ia  atlftioBMely iakeii;afit 
agrth^  .^mtf'^'iMlk  tmtt^Vi  it  itr  not  by  4ho  aeft  of  kf^L 
tfMft«H*f^buiJ»y^:t)iOficAaiHifiHrjUreifo«  iheiiktia^lirirqf,  ^so- 
nidy.fbppftei^cirflttefM^ivepjnioitaoroiK^    'I    • 
J  Xbi^rc)  Meit.llPVKm^y  .Otbtn  aluKilea.  wbtob  'wM  b^se^. 
ferred  to  aa  giving  tbe  right  to  duties  in  this  case,  tis*  the 
4S  Geo.  8,  c.  88,  s.  4,  and  the  SB  Geo.  8^  c.  5g,  i.  7.    The 
former  statute  enacts,  **  That  every  gift  by  i^ny  will»  &C9 
qSj  a^y  p^rsoJD^  dying  after  (be  pasaing  of  this  acc^  vliieh 
bgr-  virtiitt  td  any  saoh  vnlU  &c*i  shiiU  have  effect  or  be 
sfrtiifled  out  of  the  personal  estate  of  such  person,  or  out 
of  an^  personal  estate  whicli  such  person  shall  baye  power 
to  dispose  of  as  he  or  she  shall:  ibfaik  At|  or  wbidi  ahaHr. 
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harfeiyteivcKiuiged^upoif  tir'tnhd^  pflyabte  oYit  of  any  reil  B»ik^^^^^ 

edal»,f|0^  be  ^irecled  to  be  tAtisfi^d  'out  of  iriiy  tnonfea  to* 

attise  by  tile  sale ^  any  rtal  ettateof  the  pieraoti  to  d^iiig* 

oir'«ik^«tM9b"p<rB0ntniiy  have  ili^  power  t6  dikpose  ef,- 

wtfetbjtr  ebc  aame  tball  be  gketi  by  way  of  anntlily  or  iir 

aiiy  «tker  foflroi,  tbaUbe  4eem«d>ati4*tditento  be  a  legacy, 

nbhitt  the  tme*  tnttnt  afxl  meaoMig  of  tbb  aet  *  Provided- 

ahn^^ai  that  iiotlNfi^  bevettv  ooMained  ^ati  be  cotidtrued  to- 

e^«end  to  che^cliaif(ing  i^Ufo  the  deties  by  thhaet  gninledr 

any  ipeeifto  s^m  or  sima  of  moneyi  or^  any  sfaar^^  ptd^ 

partigntke»eof|  qh$rged  hy  any  marriage  seMement,  or 

deed  or  deedayupdit'  any  real  estate,  i»any  ease  itt  wltl^ti'^ 

any  puohaiim  or  silmt,  or  diate  or  proportleti-  theteblif^ 

ateU  beappdnted  or  apporiioned  by  any-  iv^ll-^or  teata^' 

meciAtfy  iMtfuii|eiit,:iiAder  any  power  fot  -that  purpose 

giren  l|y  arty  Mdi  itittrriage  tfettlemeM,  deediordeeda**(o)r 

IhiacHihiie  aippaare-te  have' fillte  application  to  the pr^ 

senticaae,  bi^to>  afipty'only  to  the  oaae  of  a  gift-of  d^ottey 

by  ^he  ^ili,'  but  wbifh  ia  chaffed  <m  ^he  rMiI  eaiate.    l%e 

a&Gto.  $>,e.Sd;B.^r  doclaredi  Vha?l  *^  any  gift  by  ariy  \ftjlF^ 

ftOi^ofiany^peraon^dyiog  alter  the  pMsilig  of  tfait  mttf^ 

wMah(Bball,^by  virtue^of-  JBraeh  will/ have  eflfect  or  be  saiis^" 

fisd  out  of  the  peracnnl'  eatate  of  Mieh  peraoni*  or  out  oT 

Bttf  poraoiial  eataile  which  auoh  persdn  sKall  have  poiwer  to 

dkpoile  of  aa^ha  oratieafaatt  think  fit,  aiiall  be  deemed  UndP 

takm  .tp  ba  » legacy  wtlhao  tbe^  iotent  kitd  mtfaniffg  bf  iMi' 

act,  whether  the  aaone  ehatl  be  gii^  by  w»y  of  anfHiily  (oi^^ 

inwiy  !otber  form^  said' whether  the  same  ahallbe  eharged 


(a).  Section  5  eDtcts^  that  iha 
duiies  thereby  granted  on  lega- 
cies, or  ebarged  apon  or  mftde  pay- 
able eo»  of  aay real  Mate,  oreet 
of  laix piqaies  to  ansa  b;  tba sale* 
of  any  real  estate,  &c.>  s^iull  be 
accounted  for,  answered,  and  paid 
by  the  trustee  or  tmsteei  to  ti^liom 
tUs  real  dtataehatt  batftvlM  ^V 


of  iviiicib  tbe  legsajor  legacies,^e.| 
shall  be  to  be  paid  or  satisfied;  or,^ 
if  fliere  shall  be  no  trustees,  tlien 
by  thepetaon  or  penoiis'  eiithled^ 
f  0  such  ;reai  emte,'aal>)flrt  aor  aay/ 
auch  l^acy.^QT  Jxy  tlie  {^mva  or . 
persons  empowered  or  reauired  to 
pay  or  satisfy  any  such  legacy^  ^ ' 


Bmbabd. 


dfSi*  CASfiS  IN  THE  StCHlClluaR, 

u'of  Pk<m,  only  on  sutsb  iiersonai  estate  or  dmrged  abo  oA  realertat^ 
oi  the  testator  or  testatrix  who  shall  give  the  same,  e%f* 
cepi  so  far  as  the  same  shall  be  paid  or  satisfied  ooe  of 
sach  real  estate,  in  a  dne  execotion  of  the  vill."  The 
intent  of  both  these  statutes  plainlf  iras,  that  the  duly 
should  be  laid  on  money  received  from  the  gift  of  rise 
testator,  and  that  it  sfaooU  be  levied  on  the  party  rei* 
ceivingir*  But  here  it  k  adtentptedy  by  a  forced  coQi* 
struetion,  to  levy  the  duty  on  a  party  stattding  In  a  totally 
distinct  situation^-not  a  donee  of  the  testatsv  of  any 
money  ;  if  it  can-  be  ekimed  in  this  ease^  a  party  might 
equally  be  called  upon  to  pay  it  who  was  in  possession,  of 
the  estate  after  many  transactions  for  a*  valuable  conaiderw 
ation  might  have  intervened^.  Suppose  the  will  had  given^ 
the  power  to  the  tenant  for  life  to  create  this  rent  ekargey  - 
not  in  fiivour  of  the  wifci  but  of  any  atrranger,  would 
the  party  taking  under  the  appointment  so  made  have 
been  Kable  ta  duty  ?  If  the  argument  be  well  fesmdnd, 
that  the  duty  attaches  wherever  there  i»  a  power  to  create 
the  annuity,  the  children  of  the  marriage'  would  equally 
be  liable  to  duty.  But  that  is  not  suRieien^->it  must  ap*' 
pear  that  there  is  a' gift  of  money  by  the  testator  to- the 
party  from  whom  the  duty  is  claimed. 

The  cases  wliich  have  been  decided  on  this  snlijecl  artr 
all  divthlgttislmble  hom  the  present,  in  TAe  Aiiamey* 
€h9ieral  v.  Jackgon  (a),  a  testator  gave  a  life  estate  in  bia 
freehold  property  to  C.  T.,  and  after  her  decease,  and  in* 
the  event  of  her  husband^  J.  T.  surviving  her,  he  gave  htm 
an  annuity  or  yearly  rent  charge  of  500/.,  payable  quarterly, 
with  such  power  and  remedy  of  distress  and  entry,  and 
pevcepiion  of  sents,.  in  case  tlie  annuity  should  be  in. 
arvear,  as  are  reserved  to  the  lessors  far  the  recovery  ot^ 
rents  on  leases  for  years^  and  subject  to  that  annuity^  he 
gave  his  real  estates  in  moieties  to  R.  J.  in  fee*  and  to 

(a)  2  C.  &  J.  101. 
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W.  i.  for  life ;  it  was  held  that  legscj  duty 
UjfKKi  tke  devise  to  J»  T*,  by  R.  J.  and  W.  J,,  the  paPtieB 
interested  in  the  land  subject  to  the  annuity.  There  the 
testator  himself  specified  the  siini  to  be  given,  utA  the 
pfirty  to*  wiiom  k  was  given;  and  the  only  ground  en 
xffaich  it  was  sought  to  exempt  it  from  legacy  duty  was^ 
that  it  was  not  an  annuity  within  the  aneansng  of  the  acfa^ 
bat  an  actual  rent  charge,  and  therefore  a  devise  of  a  real 
interest*  The  same  distinctton  apphes  to  the  case  of 
Stow  v«  Davenport  {a),  which  was  very  similar  in  ita  drw 
Ctunslances ;  the  only  difference  being  that  there  the  tea*" 
tator  gave  the  tenant  for  life  a  discretion  to  Ihntt  the 
amount  of  the  charge,  to  the  extent  of  SOfH,  Sa,  also,  in 
Halet  v«  Freeman  (6),  the  object  of  the  bounty  was  sped<» 
fied ;  there  was  a  gift  of  a  particular  annuity  to  a  parti* 
<telar  individiiah  Those  authorities,  therefore,  do  not 
govern  the  present  case* 

lO  will  be  argued  on  the  other  side,  that  the  inatrnnient 
Meotttiog  the  power  ia  to  be  taken  as  a  part  of  thei  nstru* 
nt^nt  creating  the  power,  and  therefore  that  the  will  and 
the  appointaient  in  this  case  are  to  be  read  as  one  instru-^ 
roent  There  are,  however,  several  authoritiee  m  whtetr 
h  has  been  laid  down,  that  such  instrutaenta  are  separate 
and  distinct,  when*  executed  at  diflRerent  times,  and  under 
different  circumstances:  Bartlei  r.Rameden  {e),  Hurd  ▼•' 
Fletcher  {d)\  Sera/ion  n  Quineeff  {e),  Duke  of  Marlbo^ 
rmtgh  V.  Lord  Godolphin  (/)•  The  cases  are  cetteded  in 
9  Sugd.  Powers,  SS*  How  can  Harriet  Pickard  be  conM' 
dered  as  taking  by  the  gift  of  John  Trenchard^  to  whom 
she  was  an  entire  stranger,  and  who  died  many  years  be* 
fbre,  so  as  to  create  a  liability  to  the  payment  of  lO  pee 
Cent,  on  the  amount  ? 

No  argument  can  be  drawn,  in  support  of  this  datm» 
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(a)  6  B.  ft  Ad.  359. 

(6)  1 B.  &  B.  391 1 4  Moore,2L 

(c)  1  Keb.  750. 
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not  relate  to  charges  on  land,  but  only  to>>kgaoifi»  givea 
subject  to  powers  of  appointment  for  the  benefit  of  persons 
who  shAlt  be  ^  spefttftHy 'na^ed  or  af>pointe\(t  a^  objects  of 
stich  power;  *  then  >afch  'pftrttciilar  taker  ii  ehargeaUer 
with  duty  as  his  interest  Comesin'eseei  aM:<ioiilktg^o  tbe 
amount^  intereM)  iiobhfed  to'hM.  Tte  cla^ise  ^fterWiirclit 
proeetfdS'^^f  And  where  any  ph^perty-shkN  b^  ^t^drt fof^any 
Masfted  intevesty  alid  >a  gei^ral  and  'abflfolute'  po#^r  of  ap^ 
pohitiakmr  ai|idl  hHo*  be  jgi^^  tbntiy  pef^^n  tir  pek^ona  tb 
wiboaithrfP6parCy.W0Qld  not  belong  in  dcrfMt  of  tmcb  ap^ 
fioiAtment,  sueb  prop^ty,  upon  ihe  eiciscufk>h^  of  sueH 
powar,  Abttttbe^hai^ed'i^iih  ritetfaMeduty^  atiditrthe^aine 
matitmtf  as  if  the  «aiiia  pnopt^f  ty  liad  b^n  immediaiely  giireu 
to  Ike  person  or  petaons  having  and  ^execuAnf^  snelh  power.** 
That* ts^ the  case  of  a  l^acy  glten  to  the  parly,  ploathe 
absohita  pow«v  of  appokftttients  in  «Uch  case/thb  pthrti 
k^eat^as^aneattenaiotfi  of  his* legacy,  and  i^is  Wiarge* 
able  «t  ondd,  ih^t^b^  hands;  wifh  tlte  whcde^uty;  ftJe  wlioM 
oaq[Uia  bein^  pluftd  at  Ms  di^pMftl.  This,  tfti  ttiec<Mi^ 
tiary,4B>a*defiito)6f'laiid  phi&ib^  poWetof  apploiilttnent^ 
lalnchcia  taaKit^siiMV'orUhat  devise;'  it^ is  akog^cberdi^ 
fisrent'  fimnftha  aase  of  ailegacygiVeH  foi^  a  litti{tbd1tl-« 
tei*cjtt,'  with  »  fDwev  of *app<nmni«ht^  amongst  objects  sp6^ 
<nficiiDy  named)  sopevaddad*  'Tha  land'beibg  ^ubj^ct  td 
aoidiilyi'tbe  'po««f  ^of  raising  tiKS^  chlirge^<^nit,  which  i* 
atily  anieiotanien  df  tfaade^iad  <if  tb^  hmdvahbUld  b#  Mit^ 
iidarcd  alsa  aatlitfbie  lot  AO^daty*  '6»pp<Me'it  had  beeti  sf 
devte iif  anaatate fin* lifis,  with>a p6wer  6f  grantihg  scaitr 
l^sbajafl/mnild  enable  the  a^lfeto  ^lafai,  darmg  lier  fi(^; 
aB.>iiicanMl>af  ^ISOL  <tt  yaary  wliieb  would'  only  lie^a  «ior<^ 
atrcititoii0iiaade«of  obtatimig  tha  aaaio'n^stfk^oauli^it  M 
«iid  ikat!aUob.|)dliaeri  wfi6n»eQ(draised/  wiaa  a;gift  of  mooeyy 
ami  aubjected  tbeptirty  to  K^aey'  dotyf  '  Tfala  M^gf 
Iberafbre^  merefy  a  devise  of  a  frieltold  interesrln^Jand/ 
ifithsO  posierof  graniiog  a^ent*eh«rg6'o«f  of  it,  it  SH  alil^ 


EAVFckt  tkitMf^  i  tier.  i6B 

Mvtied'  thur  kga^dmy^a^'tlb^  aC«lifdh')t)n  that  ponrei  £'e)Sj^i%^* 

VpoiiAf  *  Jia4t#r  Ht  atii%(.  |c  d^e^  tlOl*  alUrff  tiiil  .oalMf  e .  «f 
ibe  a»3€^,lbM  4biflJaA..gift;Qf  .reeil^ftfitte.toAhe  aye»QMir« 

4|i^;  bnA  90  flb^rg^S/Dpon  l«<id  Jbe  duly  ia  pajmbkv  anc) 
»|ieiiev4ir4tlftkii)l}hi^rgQ.CQinfaiJii  eaflf>/ifliftei[ei  was  4tw 
{|i^(iM'aortba.oipiginal.devA99i  tbQ4^t3F.fit|iK)lie8  upMfftkat 

9fi^Tg^  HpoujMhn^t^initi^n^h^  mfMing  ^  lh«f^talirtaa< 
iPi^ri^  Bt^*-U  30  'cl^axt^hat  ,tbe.4>5X3b<V|3"U«to.bf  ^con^ 
Bf;fMa4  ?fl>  if  a|1  ^tN  priovisiona^f  tUe(36tGi^.^i(w4reJtefc- 
p^^4  io;it.  wi^  ,t^(erwce  to  teg«iei98^  «harg«l  oq  laMl(a)]b 
&*PHP%^»:t')Qf^&^f^i  thUfAnsX^i  q£  hf»ii»g<fAr«ift^.niCTeal 
%ll;^fi»,  Ji^d  b^en.A.gift  of;  ii9r»ojiid;an  feasriloidiatateila 
tfiji^eqii  fin  Utn^  tQi.payr4be<«€lils.oto^aiuikfal;pfdca8da;to 
Wiitm^  T^r^qba^d  .i«Mr  UrfrWifbjratn wider '40KbiB,|*iiib 
^#Pt  .vbea  mitb  i^maiDd^r  <x)r  (Thpaiaa  fiiofainl  £>ri  &b{ 
afidfafiai;  hU  (jkatb.tobierdMldnea^  wilb  pdweo  tcr  bfaa  ita 
•p^^i^  fflQ/^  a  y^ar.tQ  i^aiwifej  ;aild»  ti^^tmm  rlirore^to-bd 
^naid^ed  wboHy:  wttb  ir^rertfn<se>Aa^lba  ftf^iJoS  WQiuo 
l»  Ot^l  foHbl^  it  be>  «9k}t6ndadHhatih«t)i|uml»rpdliLml 
l)#.agi|bqf  mapeji/m^c^  toidtfly!.;  it  liajaaidcthmtUa 
W  DQ(^  sift  iKl^^btha^party^ltkaahgr  ^iatuedPihsdrigiitol 
YliU»  bi|t  %  ;v}V.iu^^iaf.!ibe<wiU  .and  v&  an  set.  done  sftearv 
wAnd^  HMi^lyj  tb^  l^tamtmary  inatluiiwiitieiBeatttad  b|( 
TbwiAaPigkard;  . ,Xbe: awwer  ia»  diat ft :f«ttebennndeit 
Ib^  i^m^  aocoi*diiigttO(Abe  true^mteBtcof  Uiejitaiotai  >^  Sop^ 
p^<ar)<)g^0y^givaa  t4'tbe(Lofd:MiByo&af  {idodad'ttr  iftbi» 
DeKM^^f'^o^  to.tbe.  Lofd  Mayt)r^if»tbeLSbetiff'0£.Lmdmr 
i^bwld.s^y  bapugbt  to.bova  it^r^^woiUd  sat  ^tfantbeaiibjedft 

(a)  Sea  ••  9  of  the  45  Geo.  3,  c.  28. 
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'  ^^i^'***'  ***®  children  of  A,  B.,  could  he  avoid  the  legacy  duty  fcy 
making  it  a  gift  to  them  *'  if  A.  B.  should  think  fit  that 
they  should  take  it  ?**  The  interposing  of  the  instni- 
mentaiity  of  a  third  person,  on  whose  act  the  party  is  to 
take,  cannot  make  it  the  less  a  gift  by  the  testator.  Them 
would  therefore  be  little  room  for  doubt,  if  the  case  rested 
entirely  on  tlie  7th  section  of  the  36  Geo.  S,  that  as  soob 
as  tiie  husband  manifested  his  intention  that  the  wife  should 
take  the  charge,  that  would  be  a  charge  which,  by  f  irtoe 
of  the  will,  took  effeet  and  was  satisfied  out  of  the  estate 
of  the  testator.  But  the  18th  section  exhausts  ereiy 
possible  case  of  appointment  under  powers.  There  are 
but  three  eases  of  power  and  appointment  that  can  hb 
suggested  :  1 .  Where  a  limited  interest  is  giyen  to  a  party, 
with  a  power,  subject  to  that  interest,  to  appoint  to  certain 
restricted  classes ;  S.  Where  a  limited  interest  is  giretl, 
with  an  absolute  power  of  appointment  as  the  detisee  may 
think  fit ;  and  3.  Where  a  limited  hnterest  is  girento  one 
party,  with  a  power  of  appointment  given  to  another  party. 
Then  tlie  former  clauses  baring  provided  for  rtie  paymetit 
of  doty  where  legacies  are  gSten  in  succession,  the  18di 
section  provides,  "  that  where  any  legacy,  &c.,  shall  be 
subjected  to  any  power  of  appointment,  to  or  for  the 
1>enefit  of  any  person  or  persons  specially  named  or  de* 
scribed  as  objects  of  such  power,  such  property  shall  fe 
charged  with  duty  as  property  given  to  different  persona 
in  succession.**  If,  therefore,  a  limited  interest  be  giveii 
to  a  person  for  his  life,  with'  a  power  at  his  death  to  ap- 
point to  his  wife,  with  remainder  to  his  children,  and  he 
does  so  appoint,  then  they  take  in  succession,  and  so 
taking,  pay  duty  according  to  their  respective  interests. 
It  cannot  be  the  meaning  of  the  act  that  the  individoal  to 
take  most  be  named  by  the  testator;  the  words  "^  specially 
named  or  described  as  objects  of  such  power  **  mean  only 
parties  who  fill  a  particular  character  designated  in  thewiMy 
a»  wifb  or  children,  and  so  specially  described  «s  objects 
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Xfi  the  tOBtator**  boqnty.  The  clause  goee  on  U>  provide, 
that  /'  io  so  charging  such  dtUj^not  only  tbe  person  and 
persons  who  shall  take  previous  or  subject  to  such  powrer 
pf  appointment,  but  also  any  person  or  per^on^  who  shail 
take<  under  or  in  derault  of  any  auch  appointment,  whan 
and  as  they  sliall  so  take  respectively,  shall,  in  respect  of 
th^ir  several  interest!,  whether  previous  or  subject  to,  or 
unc]er  or  in  default  of  such  appointment,  be  charged  wiUi 
tlie  same  duty,  and  in  the  same  manner,  as  if  tbe  sanie 
interests  had  been  given  to  him,  her,  or  them  respectively 
jn  aod  by  the  will  or  testamentary  disposition  cpntaini^g 
auch  povfer,  in  the  same  order  and  course  of  successio^n 
as  shall  take  place  under  and  by  virtue  of  such  power  ^f 
appointment,  or  in  default  of  execution  thereof,  as  tlike 
case  may  be*'*  That  is  to  say,  the  duty  shall  be  ^harg^ 
just  as  if  there  bad  been  a  gift  to  Thomas  Pickard  ft^t 
lifey  with  remainder,  as  to  750/.  a  year,  to  his  wife  for  her 
life,  with  remainder  to  children,  if  Uiere  had  been  any, 
and  with  remainder  over*  Tbe  same  section,  in  its  subse- 
quent clauses,  provides  for  the  cases  of  a  gift  of.  a  limited 
interest  with  a  general  and  absolute  power  of  apppin^ 
Hient,  and  of  a  gift,  with  a  power  of  ap))nintment  to  a 
party  who>  in  default  of  appointment,  would  take  ove^. 
The  land  itse/f  here  is  liable  to  no  duty,  but  Uie  charge  is. 
Suppose  personal  estate  were  bequeaiheil  to  a  meo^ber^of 
the  royal  family,  (who  are  exem|it  from  legacy  dqty),  wit|i 
a  power  at  his  death  to  appoint  an  annuity  to  a  servant, 
and  he  appointed  an  annuity  of  7*ii)L  accordingly,  thfit 
IVQuld  be  in  principle  an  exactly  am^Iggotis  case ;  but  can 
it  be  doubted  (hat  that  would  fall  within  the  fi^st  clause  9f 
the  36  Geo.  S,  c.  5^,  s.  18  ?  The  case  of  a  devise  in  fe^, 
with  a  power  of  appointment  superadded,  is  different ; 
there  no  duty  would  be  payable,  because  the  power  iirould 
be  nugatory  by  reason  of  the  testator  surrounding  the 
charge  (if  it  may  be  so  described)  both  before  and  after, 
^with.agift  of  the  corpus^  which  would  be  liable  to  no 
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.jsgth.  rf  PUmt^  duty.  The  cases  of  Aitorney' General  v.Jackwon,  and 
Stow  V,  Davenport f  clearly  establish  that  the  same  prtn- 
ciple  applies^  whether  the  power  is  to  appoint  out  of  per- 
sonal or  real  estate,  although  no  duty  is  chargeable 
directly  on  the  latter.  The  object  of  the  45  Geo.  S,  c.  28, 
was  to  make  land,  whenever  it  came  into  the  shape  of 
money,  liable  to  the  duty.  The  4th  section  intended  lo 
assimilate  real  and  personal  estate  for  this  purpose,  in  case 
of  succession,  and  the  duty  is  charged  on  the  successive 
parties,  as  their  several  interests  come  in  esse.  [Lord 
Abinger,  C*  B. — I  think  the  real  question  is,  whether  thb 
is  not  the  creation  of  a  charge  by  Thomas  Pkkard,  and 
not  by  the  original  testator]. 


Erie,  in  reply. — This  is  the  creation  of  a  charge  by 
Thomas  Pickard.  It  is  impossible  to  construe  it  as  a  gift 
by  John  Trenchard  to  Harriet  Pickard.  The  defendant 
has  a  right  to  argue  that,  on  Thomas  PIckard*s  becoming 
actual  tenant  for  life,  he  might  have  entered  into  a  treaty 
with  his  intended  wife  as  to  the  terms  on  which  he  would 
exercise  this  power  of  jointuring,  and  that  her  relattvea* 
might  have  advanced  a  considerable  sum  in  consideration 
of  the  grant  oF  the  charge  of  750/. ;  and  she  would  then 
be,  to  ail  intents  and  purposes,  a  bonA  fide  purdiaser  of 
the  rent-charge  for  its  value.  Could  the  Crown  after*- 
wards  say  to  her,  ^  Yon  are  in  the  receipt  of  a  gratuitous 
gift  of  750/.  per  annum  from  a  stranger  in  blood,  and 
therefore  you  are  chargeable  with  10  per  cent,  on  the 
total  value?'*  It  is  clear  that  when  the  property  which 
passes  under  the  will  is  realty,  no  legacy  duty  is  payable; 
and  that  when  it  is  personalty,  legacy  duty  attaches  oh 
the  corpus:  and  this  distinction  removes  the  difficulty 
created  by  the  18th  section  of  the  S6  Geo.  S.  In  the 
cases  there,  contemplated,  it  is  not  a  fund  given  absolutely, 
but  to  successive  parties  in  different  proportions:  the  fund 
is  given  with  provision  for  the  interest  of  each  in  success 
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•ion :  then  the  statute  says  that  each  legatee  shall  pay  bis  &eeh.  of  puut, 
legacy  duty  according  to  bis  interest,  and  the  party  to 
whom  the  property  is  first  given,  though  for  a  limited  in- 
terest, shall  pay  the  whole,  if  he  lias  an  absolute  control 
over  the  fund :  and  further,  they  must  be  persons  specially 
described  by  the  testator  as  objects  of  kM  bounty.  The 
meaning  of  the  legislature  is  this : — the  party  who  is  to 
exercise  an  absolute  power  of  appointment  has  in  effect 
the  whole  beneficial  interest  in  him ;  it  is  for  his  benefit 
that  it  is  to  be  subjected  to  the  charge  which  he  has  a 
power  to  impose ;  but  ex  concessis,  that  party  is  not  liable 
to  any  duty,  when  the  devise  to  him  is  of  real  estate, 
though  with  such  an  absolute  power  annexed  to  it»  It  is 
clear  that  here  the  corpus  is  not  liable  to  duty  at  all,  and 
under  the  36  Geo*  3,  this  annuity  would  not  be  charge- 
able, being  money  charged  on  land.  Under  the  45  Geo. 
S,  again,  in  order  to  be  chargeable  with  duty,  it  must 
be  a  gift  of  money  passing  from  the  original  testator, 
charged  upon  his  land.  Nothing  can  be  brought  within 
the  operation  of  that  act,  unless  the  Court  be  satisfied  that 
the  testator  gave  money  chargeable  on  his  land*  The  ob- 
ject of  the  statute  was  to  impose  a  duty  on  legacies:  then 
the 4th  clause  introduces  the  word  "  gift;"  which  therefore 
means  a  gift  of  money  by  the  testator  to  a  particular  indivi- 
dual, in  the  nature  of  a  legacy.  Here  it  is  essential,  to  give 
Harriet  Pickard  any  right  to  take  the  750/.  a  year,  that 
another  legal  instrument  should  be  executed  to  her ;  and 
according  to  the  case  of  Duke  of  Marlborough  v.  Lord 
Godolphin,  she  takes  in  consequence  of  that  subsequent 
instrument.  It  is  merely  a  fraction  of  the  corpus — the 
land — that  can  by  possibility  be  contended  to  have  come 
to  her,  and  that  she  takes,  not  as  a  donee  or  legatee  of 
John  Trenchard,  the  original  testator,  but  by  the  gift  pf 
her  husband. 

With  regard  to  the  9th  section  of  the  45  Geo.  3,  which 
incorporates  the  provisions  of  the  36  Geo*  3,  that  would 
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Btth,  of  Piioif  apply  where  the  corpus  of  the  property  had  been  made 
chargeable  by  the  later  act,  but  not  otherwise ;  and  if  thai 
testator  had  created  a  rent  charge  of  750^  per  annnniyand 
given  it  to  Mrs.  Pickard,  it  could  not  be  contended  that 
that  would  not  have  been  liable  to  duty  under  the  46Greo« 
&  But  this  is  merely  a  gift  of  real  property,  with  a  power 
to  create  a  rent  charge*  which  is  a  freehold  right,  annexed 
te  the  seteral  estates  for  life  created  by  the  wiil» 


Atto&nby* 
Gbmbral 

FiCKABD* 


Cur.  adv.  ?uk» 


In  this  term,  the  judgment  of  the  Court  was  delirered 
by- 

Lord  Abinoer,  C  B* — This  was  an  information  filed 
by  the  Crown  for  the  purpose  of  recovering  legacy  duties^ 
and  the  question  upon  the  demurrer  arose  upon  these 
facts.  By  the  will  of  a  gentleman  whose  name  was  men- 
tioned in  the  pleadings,  there  was  a  power  to  each  tenant 
for  life  in  succession  to  charge  the  estates  with  certaif 
annuities,  amounting  altogether  to  750/*  a  year,  by  way  of 
jointure*  It  seems  that  the  estate  came  into  the  hands  of 
Mr.  Pickard^  and  the  question  waSf  whether  this  chaiige 
is  liable  to  legacy  duty.  The  case  was  ably  argued  on 
both  sides,  and  we  are  of  opinion  tliat  the  Crown  is  enti- 
tled to  judgment  on  this  demurrer.     . 

There  can  be  no  doubt  that  an  annuity  is,  by  the  defi- 
nition in  the  Legacy  Act,  a  legacy:  the  question  is,  whe- 
ther this  annuity,  or  legacy,  must  be  considered  as  charged 
upon  the  real  estate  by  the  testator  who  exercised  that 
power.  Nothing  can  be  better  settled  than  the  general 
rule,  that  interests  created  by  the  execution  of  a  power 
take  effect  precisely  in  the  same  manner  aa  if  creat^  by 
the  instrument  which  gives  that  power.  This  was  admit- 
ted by  the  defendant's  counsel  in  argument,  but  he  con* 
tended  that  there  were  exceptions  to  this  rule,  which  he 
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said  was  at  best  but  a  fiction  of  lav,  and  that  whenever  Sxek.  of  pieoi, 

1838 
the  substantial  ends  of  justice  required  it,  an  exception 

should  take  place.  But  the  only  exceptions  to  the  gene- 
ral rule  are,  first,  where  the  question  of  time  becomes  im- 
portant: thus,  in  the  case  of  the  Dnie  of  Marlborough  v. 
Lord  Godolphim  (a),  it  was  held  by  Lord  Hardwieke  that 
the  person  taking,  by  execution  of  a  power,  whether  realty 
or  personalty,  takes  under  the  authority  of  that  power, 
and  in  the  like  manner  as  if  his  name  and  interests  had 
been  specified  in  the  instrument  giving  the  power;  but 
not  from  the  date  of  the  power.  Thus,  Lady  Sunderland, 
who  had  a  power,  by  the  will  of  her  husband,  to  appoint 
by  her  own  last  will  and  testament,  the  sum  of  SO,OOOA,  in 
which  she  had  an  interest  for  life,  to  such  of  his  children 
as  she  thought  proper,  baring  by  her  will  appointed 
portions  amongst  the  children,  of  whom  two  died  in  her 
Kfe-tiitte,  it  was  held  by  Lord  Hardwieke  that  there  was 
no  appointment  whatever  respecting  these,  and  that  she 
tnust  be  taken  so  to  have  intended,  as  she  did  not  upon 
her  death  alter  her  will.  In  that  case,  therefore,  the  cbll* 
dren  who  did  take  under  the  power,  took  in  the  like  man- 
ner as  if  they  had  been  appointed  by  their  father's  will 
creating  the  power,  to  take  their  respective  shares  upon 
the  dettth  of  Lady  Sunderland. 

The  second  exception  is,  when  the  instrument  execut- 
ing the  power  has  not  been  duly  registered,  the  land  being 
in  a  register  county,  to  avoid  mesne  incumbrances ;  that 
Was  the  case  of  Serafion  v.  Quineey  (6),  where  a  party 
having  executed  by  deed  a  power  to  charge  his  lands, 
afterwards,  and  before  the  deed  was  registered,  granted  a 
mortgage  of  the  lands  to  secure  money  borrowed.  It  was 
held  by  the  Master  of  the  Rolls  that  the  case  was  pre- 
cisely within  the  terms  of  the  Register  Act,  and  was  a 
question  of  priority  between  two  incumbrancers. 


(«)  2Ve8.  sen.61. 


(6)  Id.  413. 
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^^^  «/ ^'^t  The  third  case  of  exception  is  that  of  an  execution  of  a 
v.-..^^^..^..^  power  to  convey  lands,  under  such  circumstances  as  to 
Attorney-     make  the  conveyance  fraudulent  under  the  statute  of  Eli- 

CtBNER.AI< 

V.  zabeth.     This  is  said  by  counsel,  arguendo,  in  £nd  Vesey, 

PfcKARD.      QQ^  ^^  y^^^^  ^^^^  considcred  by  Lord  Hardwhke  aUs  a  oo»* 

veyance  of  lands  within  that  statute-;  but  this  is  onty  to 

'    ssy  that  a  man  cannot  so  execute  his  power  to  oonrrey  his 

lands,  as  to  commit  a  fraud  upon  his  creditors.  If  be  be  k 

trader,  or  upon  a  boiift  fide  purchaser  for  value. 

These  two  last  exceptions  are  obviously  foohded  upon 
justice,  and  mean  no  more  than  this,  that  as  the  time  when 
the  power  is  to  take  effect  need  not  be  specified  in  the 
instrument  creating  it,  the  instrument  which  executes  h 
may  be  considered  as  distinct,  ibr  the  purpose  of  avoiding 
fraud,  or  preventing  the  evasion  of  an  aet  of  Parlianienh 
But  this  exception  neither  in  form  nor  in  principle  has 
the  least  resemblance  or  relation  to  the  present  case ;  and 
as  there  is  nothing  in  the  statute  which  imposes  the  duty 
upon  legacies  charged  upon  land,  to  shew  that  any  thing 
more  or  less  is  meant  by  those  words  than  their  ordinary 
signification,  it  appears  to  us  that  the  annuity  in  this  case^ 
being  a  legacy,  was  charged  upon  the  real  estates  men* 
tioned  in  the  pleadings,  by  the  will  which  created  the 
power  to  charge,  in  like  manner  as  if  the  person  to  whom 
it  was  given  by  the  execution  of  the  power,  had  been 
mentioned  by  name  as  the  object  of  the  testator's  bounty 
in  the  will  which  gave  the  power.  We  think,  theiefora, 
that  the  judgment  ought  to  be  for  the  Crown. 

Judgment  for  the  Crown. 
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Exck»  of  PIe<u, 
18JB. 

Smedlry  v.  Philpot. 

ixSSUMPSIT.— The  declaration  stated,  that  heretofore,  a.  had  com- 
axkd  before  the  making  of  the  promise  and  agreement  j^^'cralicery  ^ 
hereinafter  mentioned,  the  plain tiif  had  brought  and  com-  for  "n  account 

■^  ^^  under  a  will, 

menced  an  action  against  the  defendant,  as  executor  of  in  which  the 
Jane  Carter  deceased,  for  the  recovery  of  a  debt  of  her^MUdtora, 
Sni.  lOs.  then  due  from  the  defendant,  as  executor  as  fi"^  jp,then 

\j.,  who  succei- 

aforesaid,  to  the  plaintiff,  and  was  set  down  for  trial  at  the  siveiy  gave  up 
sittings  after  Michaelmas  Term,  1834;  and  that  after-  then  d/,  who 
wards,  to  wit,  on  the  I2ih  day  of  December,  1834,  in  ^llatnlau 
consideration  that  the  plaintiff  would  withdraw  the  re-  !f!!l^**^!;l" 

*^  ,  ,  1829.     After 

cord,  ami  pay  his  own  costs,  in  the  said  action,  and  take  her  death,  £., 
no  further  proceedings  till  assets  of  Jane  Carter  should  ai^d  a  bin  of 
come  to  the  defendant's  hands,  the  defendant  agreed  that  ^^^i^u'^J"^^* 
he  would  pay  to  the  plaintiff,  in  part  discharge  of  the  conduct  the  suit 

.  ,  ;         1   .      .«.     ^  .if  r  forhlro.     In 

said  ittotiies  so  due  to  the  plaintiff  as  aforesaid,  the  sum  of  isss,  a  decree 
IQOL  wfehni  a  week,  and  the  residue  thereof  out  of  the  XrTby  u 
assets  which  should  first  come  to  his  hands  as  executor  of  ^^  ordered 

that  the  Mat- 

tfae  said' Jane  Carter  deceased.    The  declaratipo  then  aver-  ter  ihouid 
red  mutual  promises,  and  alleged  that  the  plaintiff  with-  ofaiithepar- 
drew  the  record,  &c.  accordingly,  and  that,  although  the  fhe'sam^*''' 
defendant  paid  the  said  sum  of  100/.,  and  although  certain  when  taxed 
assets  of  the  said.  Jane  Carter,  sufncient  to  satisfy  the  re-  should  be  paid 
sidue  of  the  monies)  due  to  the  plaintiff,  afiervrards,  and  fu"nd^n  the 
after  the  making  of  the  said  agreement,  came  lo  the  hands  Jj*"^**.*^"^^  7"^"" 
of  the  defendant,  he  had  not  paid  the  same,  contrary  to  plaintiff's  cosu 

...  -  o  Tfci  /•  •  (conaisiing  of 

his  said  agreement,  &c.  Fleas,  first,  non-assumpsit ;  se-  the  costs  both 
condly,  that  no  assets  of  the  said  Jane  Carter  came  to  the  J^^  p*  *hu  wii- 

citor,  and  the 
costs  of  the  defendants  to  their  several  solicitors.  The  plaintiff's  costs  were  taxed,  and  certain 
sums  in  respect  of  them  were  paid  to  D.  C.  sued  £.,  as  executor  of  A.,  for  the  amount  of  his 
bill,  and  had  Judgment  of  assets  quando  acciderent  He  afterwards  brought  another  action  on  the 
judgment,  and  had  given  notice  of  trial;  and  it  was  then  agreed  between  them,  that,  on  C.'s  with- 
drawing the  record,  E.  would  then  pay  him  100/.  on  account  of  his  bill,  and  the  remainder  out  of  the 
assets  which  should  first  come  to  his  hands  as  executor  of  A.;  and  the  record  was  accordingly 
withdrawn.  A  further  sum  was  afterwards  paid  out  of  the  Court  of  Chancery  to  D.  in  respect  of 
the  same  costs: — Heid  (by  Parke  and  Aldertm^  Bs.,  Lord  Abtnger^  C.  B.,  dissentiente),  ihdt  thif 
sum  was  assets  in  the  hands  of  E.,  within  the  meaning  uf  the  agreement. 
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Exeh.  nf  pieast  hands  of  the  defendaiiti  in  manner  and  form,  &e^ ;  <m 
^     ^  '  ^     which  issues  were  joined. 

Smedlrt  At  the  trial  before  Lord  AbingBr^  C.  B.,  at  the  Middle^ 

Pbilpot.  sex  sittings  after  Trinity  Term,  1887,  the  f6lloiritog  ap^ 
peared  to  be  the  facts.  Jane  Carter,  the  defendant'a  te9> 
tatrtXy  had  instituted,  manjr  years  ago,  a  sttft  in  the  GoiiK 
of  Chancery  against  the  executors  and  certain  legatees  of 
annuities  under  the  will  of  her  father,  for  the  purposcti 
amongst  others,  of  ha?ing  her  rights  under  the  wiH  de- 
clared, and  for  an  account  of  the  testator's  estate^  She 
employed  as  her  solidtor  in  this  suit,  first  a  Mr,  Jonea, 
then  the  present  plaintiff,  Mr.  Smedley,  both  of  whom 
successively  gave  up  the  conduct  of  it,  and  afterwards  a 
Mr.  Johnson,  who  continued  to  act  as  her  solicitor  op  to 
her  death,  in  18S9.  After  her  death  the  pres^it  defendant, 
Mr*  Philpot,  whom  by  her  will  she  had  appohited  her  exe> 
cutor,  filed  a  bill  of  revi? or  against  several  representatif^s 
of  defendants  in  the  suit,  who  had  died ;  and  Mr.  John- 
son continued  to  conduct  it  as  his  solicitor.  In  llie  year 
183S,  a  decretal  order  was  made  in  the  cause  by  the  Master 
of  the  Rolls,  Sir  John  Leach,  whereby  the  rights  of  the 
several  parties  were  declared,  and  it  was  ordered  (amongBt 
other  things)  that  the  Master  should  settle  the  costs, 
charges,  and  expenses  of  all  the  parties,  and  that  the 
same,  when  taxed  and  settled,  should  be  pud  out  of  the 
fimd  in  Court  in  the  following  manner,  viB.:  the  plaintiff's 
(the  now  defendant's)  costs  to  Mr.  Johnson,  his  solicitor, 
and  the  costs  of  the  several  defendants  to  their  respective 
solicitors  (naming  them) ;  and  if  the  fiind  was  insufficient, 
the  balance  was  to  be  paid  by  the  receiver  of  the  devised 
estates  to  the  different  solicitors,  in  proportions  to  be 
settled  by  the  Master :  and  it  was  also  declared,  that  the 
costs  ought  to  be  borne  by  the  several  persons  interested 
in  the  annuities  bequeathed  by  the  will,  and  the  residuary 
estate  of  the  testator,  and  the  personal  representatives  of 
such  of  the  persons  so  interested  as  were  dead,  Tateably 
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wd  in  prckporlion.  to  the  imiouiftts  of  tlieir  several  annoities  B»th.  pfPi*^, 
and  shares  of  the  residue*    The  Master  taxed  the  costs  of  ^ 

tbte  pWnuff  iQ  the  suit  (the  now  defendant)  at  678/.  S^fid.,  Smbdi^ey 
t^^  siw)  ao  taxisd  beiag  made  up  of  the  costs  of  Jane  puilpox. 
Carter  in  her  Uretime,  aod  of  the  defendant  as  her  exe* 
eiiton  b  turned,  out,  hoiveveri  that  the  jDuid  in  court  was 
iosuffi^ieat  for  the.  paymeot  of  the  several  plaims  ujpon 
it*  and  the  hill  was  abated  accordingly:  the  sum  of 
4j}£ULSs.  lid,  bcjcfg  apportioned  by  the  Master  to  be  paid 
^^a  proportion  of  the  plaintiff's  costs,  the  residue  to  be 
paid  from  the  ainnual  balances  of  the  receiver  appointed 
in  ihe  «ai^se«  Mr.  Johnson  afterwards  received,  out  of 
thei  fund  in  ppurt,  the  above  sum  of  i8^/^  St.  11  J.,  and 
subsequently^  from  the  receiver's  balances,  several  sums 
amounting  to  1^.  Ig.  8d,,  of  which  84/.  8^.  8d.  was  paid 
to  him  after  the  date  of  the  /agreement  after  menttoned, 
on  aecouDt  of  these  costs.  Mr*  Smedley,  the  present 
plaintiff,  after  the  date  of  the  decree,  commenced  an 
action  agftinst  the  defendant  as  executor  of  Jane  Carter, 
fcr  the  aoiount  of  his  bill,  md  obtained  Judgment  of  assets 
quando  accederint.  He  aubsequently  brought  another  ac- 
tion on  tba^  judgment,  in  which  he  biid  given  notice  of 
trial;  and  on  the  12th  of  December,  18J4,  the  plaintiff 
und  4eiendiint  entered  into  a  written  agreement,  whereby, 
in  cpnsMleintion  of  the  plaintiff's  withdrawing  the  record 
and  paying  his  own  coats,  the  defendant  agreed  to  pay 
him  the  sum  of  100/.  on  account  of  his  bill  within  a 
week,  and  the  remjainder  out  of  the  first  assets  which 
should  cqm^  to  his  bauds  as  executor  of  Jane  Carter: 
and  the  piK>ceedings  were  discontinued  accordingly.  It  ap- 
lieared  ajso  that  th^  defendant  would  have  been  willing  to 
pay  the  plaintiff  the  amount  of  his  bill  out  of  the  several 
monies  /bo  received  by  him,  but  that  he  was  informed  by 
Johnson  that  the  plaintiff  had  commenced  an  action 
agaiosthim;  whereupon  the  defendant  desired  Johnson 
to  pay  Jones's  bill,  which  he  accordingly  did.  After  pay- 
ment of  Jones's  bill,  and  after  retaining  the  amount  of  his 


S^EJP^r.      bvn^  buit  J^did  p.atH[l9Ai6p»U^/ipf  e^r  in  ^h«|».f(i4k<m&  o.i 
PuiiV oTv       .  .0»  tbfeevi^fjrice; tjier l^4rl6bi^ BftrW  wa8vof..^«>M 

nonsuit.     In  the  following  term,  Kelly  obtained  a  rule 

fci  *.  I  ii-     .'.  «■    *  '     '    ^i   ?:  I  '.    ■  '.     .    •     '*.».••* 

,uJPl^fih»^  ffmfre^  jsheiredewwrft-ilfcii  :i»«i^y  WW 
i;v9t  .a^pte  wjitbi^*  tbo  meamiqc  of  Xhe  agiweiaant  ^«^  nvbieh 
tbFipfoinMfi|hM3^d^ar€i4  Thu  td«fei«iant.J«a8  recetvfii' 
iia  ippn^y  jbimaelfio  hil  ebavaoler  of  exeovior;*  nor  had 
W  axiy  rigbt  to  reoehre  it|  the  oTder  of  iho  CouH  boi«f 
^(itf)?piil4.bo  paid  ito.ttobBp4n»f9r  (h^  apeoifia  pufpoie 
o£  djif  cb^rging'  tfae  ^opata  >  due  to  h^m  and  to  -  th^  otber  twio 
egilicltprB  tvba  bad  boon  employed  by  tbeaucceasii^  plaiii«^ 
tiffa  intbe,  ^it.  If  the  pbuiMr^  baa  any.  olakn,  <o.  any  part 
of  ih^  il^otyti  if  ia  Joibnaoo^  and  nol^  ibe  defiwdant,  who 
i«  i^spon^ible  to  him.  Tbe  quealion^  bowev^f  ia  not  whe- 
ther )tbe  defendad[)t  may  or  may  Dot  bet  insomefoitn,  liable 
to  thfi  plaintiff,  but  whether  any  part  of  thia  fiindia  as$€i9 
in  his  handa.  A$seta  derived  from  a  Chancery  «uit  amat 
be  tbe  resulting  fund  -after  payment  of  tbe  apecifio  fiuida 
diluted  to  be  satisfied  :  eosta  in  equity  do  not  follow  the 
judgifient)  as  at  law,  but  are  in  the  diseretion  of  the  Court* 
If  this  bad  been  an  action  against  the  defendant  for  a  debt 
of  bis  testatrix,  to  which  he  had  pleaded  plane  adminis- 
travit,  would  this  payment  to'  Johnson  have  been  evidence 
of  assets?  Tbe  effect  of  the  decree  clearly  is  to  make 
Jloboaon  a  trustee  or  stakeholder  for  all  parties :  if  not,  in 
what  a  position  is  the  defendant  placed,  who  baa  no  right 
to  appropriate  any  portion  of  the  money,  or  to  recover  it 
out  of  John!^on*s  hands,  and  yet  is  to  be  liable  as  if  it  had 
come  to  his  own  hands  as  assets  ?    Even  supposing  the 
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ftiM  to  btfre  «oiiie  into  the  pMsesrioii  offlie  defendant,  e^^  of  iHns, 
yi^/'faiManteh  as  it  i»  Applicable'  to  a  spcfctflc  purposei 
be  ootild  not  etnpby  it  aa  general  assetaf:  HmsoU  v. 
Smkhers  (nOi  *  Wtnft.  ExeoUtorSi  1193^  The  conaequeiice 
df  heldinf  otherWise  would  be,  that  though  elearly  intended 
tiiy  be  "paid  over  to  the  plaintiff  and  JFones,  the  money  may 
be' intercepted  by  tbo'claimBof  eredltors  of  higher  degree. 
'»       i" 

'  i£«%and  Mansel,  contra.'— The  question  k,  in  what 
character  the  money  was  received  by  Johnaoni  under  the 
ternit  of  the  decree :  and  it  it  submitted  that  it  was  paid 
to  Mnij  not  as  a  trustee  for  all  the  parties  interested,  but 
as^ihe  solicitor  and  agent  of  the  defendant,  the  plaintiff  in 
live  equity  suit.  He  had  a  lien  upon  it,  it  is  true,  for  the 
amouftt'Of  his  own  b31,  but  as  to  tlie  residue,  he  received 
il  merely  as  the  agent  of  the  defendant.  It  is  tie  cHeni 
whoreeelves  the  costs,  in  his  own  right,  by  the  judgment 
of  the  Court,  from  the  opposite  party ;  he  is  merely  in« 
debted  to  his  attorney  or  solicitor  for  their  work  and  la- 
bour ;  the  money  is  not  in  any  sense  received  to  their  use. 
Costs  are  mo9t  frequently  paid  into  the  hands  of  the  at- 
torney, bttt  he  receives  them  merely  as  the  agent  of  the 
client,  it  must  be  averred  and  pleaded  as  a  payment  to 
the  client.  Supposing,  therefore,  that  the  equity  suit  had 
been  terminated  in  the  lifetime  of  Mrs.  Carter,  it  is  clear 
that  thia^  payment,  though  in  fact  made  to  the  attorney, 
would  have  been  payment  to  her.  Then  the  suit  is  con- 
tinued by  the  defendant,  who  conducts  it  by  a  third  soli* 
citor,  Johnson ;  and  he  continues  to  act  until  a  decree  Is 
made,  under  which  several  parties  are  entitled  to  costs  of 
suit,  and  amongst  them  Mrs.  Carter — i.  e.  the  present  de- 
fendant* The  decretal  order,  then,  gives  no  distinct  right 
to  Johnson  in  his  own  capacity,  but  merely  amounts  to  the 
common  direction  that  costs  shall  be  paid  to  the  party  in 

(a)  12Ve8  119. 


t57S  cAan  m  tub  laxfiBcausEf 

^  PiaMt»  idle jfittifei  hy.Ui  eoIkatiBr;  asJn.ihe  cut  of  ntka^avArd^ 
-^.^  itt  Ib^  arnru  t>f  oMnoum  law.   Bm  forthen'ttere  wui 


efidbne*  tbat:  Johaaon  «ttM«lly  settled  Ihe  bahB^^ftftet 
pajftig  bidnelf  iwd  JoBm»  to  accotmt  wilh  the  ideftfMLui^ 
•SnppeiiDgy  dtttiy  tbe  defenUaat  is  to  be  taken  to  bav6  re- 
od«ed  tjia-  bAknoej  a£tor  BaikfifiBg-JohiMaalB  Kan;.tbo 
Bextqo6ttioni»y  wbitthierbe  dtdnol  recciire>sl  afr.ailieta. 
He  raceWed.il  as  thai  party  in  iht  eMibe,  and  'the  pavty*«-«* 
tbe  execuAM^-^wfaom.'the  ]daiaitff  Jiadihe  n^bt>to  aite  fhr 
hie  debt}:  and' nofe halving  pkid:iir  over^  ik  mnal  l»  anvtll 
inJusbaDdit 

Cun>adT.  wik*  - 

The  l^anKsd  fudges  difieriog  'm  opmifdi^  mnr  d(diven4 
tbfiiv  judgments  »emtim» 

Alx>«B80Y'j  B*-^In  tm»  oaae  the  .d«f€odaat»  by  tha 
agveemeiii  ata^  in  tbe  decl|UDation>  undertpok  to  p#jr 
tha  ,deht  4ua  to  tbe  plaintiff  fr^oa  the  aatate.  of  .Jane 
.^artefi  Wt  af  the  firat  aerate  tbi^  aboufd.  a^me  to  bi^ 
hande  as  eKecutarj  and  the  qufstion  n«  whether^  8Mbaa- 
qufnliy  to  thisagiaemeat^  any  aucb  aaaett  haife  come  to 
hia  bands-  Xba  oont^a^il  was  made  oa  the  18th  of  Dp- 
cemberj  1884.  It  appeared  that  many  years  ago»  the  tea- 
tiitTO  had  filed  a  ^  in  ^qi^ty^  for  relief  in  respect  of 
certajni  claims  which  abe  had  opon  the  estate  of  a  deceased 
person*  Thia  suit  was  at  first  conducted  by  a  solicitor 
nemed  Jonas^  who  had,  daring  her  life»  discootioued  pro- 
ceeding with  itj  his  bill  remaining  unpaid*  The  cause 
waa  than  talun  up  by  tbe  plaintiff  aa  bar  aolicitorj  and  a 
aimilar  reault  took  place.  Laatly*  it  was  conducted  b|y 
Mn  JohosoBb  who  remained  solicitor  till  the  death  of  the 
testa^ia.  The  suit  waa  then  revived  by  the  defendant  aa 
her  ea^cutori  and  conducted  by  Johnson  t^  hia  solicitor, 
to  a  decree.  A  decree  waa  made  in  1832,  by  tbe  Master 
of  the  Rolls,  by  which  he  ordei^ed  the  costs  of  the  parties 
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ild>th«  suit  to  te  tend  by  Ae^prnpev ^offiesh  iki4  fui  ott  aml  v  Mmi, 
of  the  falia  id  Coiiru  Ttns  deeiM '  direHed  iMl  di^  dd-  ^*' 
ftndwcfs  costs  should  be  pfM  td  bis  •solibit^'Mr^Jbho- 
Jcn*  Undev^tlds  decree,  tfhecostey  wbieh^iwduded^tbMp 
<tf  Jeaes,  of  the  pUtintiffy  aodof  Miu  Johnson^  .weseiac- 
c<M*dingly  isHed  Altogether^  anoiiitiiqP''to£T8&('  Uut'the 
fiind  in  Court  proving  insiilBeient^>llie  c^ets  oEthsdiflee- 
ent  peftieii  were  reduced  tmteeU j^  aad  ukiMsttely  the  sOiti 
of  4862^  or  tfaereiibGute,  was  ppid  bjr  the  oilcer  of  Ibe 
(DfHnrt  -of  Ghanoerjr  to  Mr»  Jphnson^  8iithe>  deilBtidant^ 
costs,  (including  tlie  whole  costs  incurred  in  tht  fifetenettf 
the  testa«nx)>  in  that  suit.  And  aflter  deducting  the  whole 
amount  of  the  costs  due  to  Mr.  Johnson,  both  as  solicitor 
4br  the  defendfliil  in  that  suhi  and  as  eoBckev  ibr  the' tes- 
tatrix in  her  lifetime,  there  reaiained  in  Mr.  iMuMon*s 
hands  a  sum  considerably  exceeding  the  plaintiff's  de- 
mand,' and  out  of  which,  by  the  defendant's  desire,  Jbhn- 
ftott  paid  the  bill  due  to  Mr.  Jones,  aftid  afBei^wards  settkd 
ihiK  remainder  in  account  with  the  defendant,  either* by 
paying  it  to  hioi,  or  to  other  persons  by  his  desire.  It 
dtsKlffctly  appeared  that  Jbbnsm  had,  subsequently  to4he 
l!^h  of  December,  1884,  received  84/.  8a.  Si/.,  qpart  of 
the  money  in  question,  from  the  t^flSeer-  ol*  the  Court  of 
^aneery. 

Now,  upon  these  (kcts^  the  plaintiff  eohtends,  that  all 
the  amount  received  by  Johnson,  exceeding  his  Ken  tent 
his  own  biH,  was  assets  in  the  hands  of  die  defetidant; 
and,  after  foil  consideration,  I  have  come  to  that  eicnichi- 
sion.  In  Sheppard's  Touchstone  (a),  assets  are  thus  de- 
lined— '*  All  those  goods  and  chattels,  adSons  attd  com- 
modities which  were  of  the  deceased  in  right  of  action  or 
possession  as  his  own,  and  so  continued  to  the  tsaie  of  bis 
death,  and  which  after  his  deatb  the  executor  doth  get 
into  bis  hands,  as  duly  belonging  to  him  in  the  right  of 

(fl)  P.  496. 
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JBvrfti  ^  Bka$.  fais  exeOtttorsbipi  and  aU  4uoh  things  as  do  come  to  ifas 
executor  in  lieu  or  by  reason  of  tfaati  and  nothing  ebCf 
shall  be  said  to  be  assets  in  bis  faandsi  to  make  him  charge* 
aMe  to  a  creditor  or  legatecb"  » 

It  is  perfectly  dear  that  it  is  not  necessary  in  aH  cases, 
that  the  money  or  chatteb  shall  hare  come  to  the  actual 
l^psseasioQ  of  the  execulor.  It  is  aaflScient.if  it  be  ki  hja 
power  to  receive  them^  and  he  has  aetually^  dealt  witfi  them 
as  received.  As  if  danages  to  the  testator's  eatate  under  an 
award  be- released  by  tbeexeoutor^  the  release  is  equivalent 
to  a  receipt ;  so«  if :  the  money  come  into  the  hands  of  bis 
agenti  and  be  directs,  hfan  to  pay  it  over  to  a  tliird  person* 
the  payment  by  the  agent  is  in  fact  a  paymeet  by  bim»  and 
the  money  so  paid  must  be  considered  aa  having  come  to 
the*  bands  of  the  executor* 

Here,  tiiece(bre»  if  the  monies  paid  to  Mr.  Johnson  weie 
in  ifae  nature  of  assets,  the  direction  to  pay  a  part  over  to 
Joaest  and  the  settling,  die  balance  afterwards  in  accouai 
between  Johnson  and  the.  defendant,  wonkl  make  tUa 
money  .^els  in  the  hand  of  the  deflendant.  The  questiaii 
then  isv  wl>at  wa«  the  naSore  of  this  money  wliioh  came  to 
riie  Handa  of  Johason* 

Let  is  see  bow  the  estate  of  the  teslatrtx  stood  at  the 
time  of  her  desftfa.  It  4aa  liable  to  the  three mttorneya  tot 
theabioani  o£.  their 'billa  of  costs;  no  doubt  can  lie  entetf- 
taibed  aa  to*  tlrat.  Oa-  the  other  faand^  the  eatate*  had  a 
daiiu'to  be  reimbunsed  in  respect  of  these  bills  out  of  tlm 
fund' in  the  Court  of  Chancery,  dependiog  on  thej«MiNe 
of  that  Court,  and  to  be  deter mmed  by  the  Judge  of  tint 
Oourti  on  the  prineiples  governfaig  cotats  of  eqoi^4  Jb 
asemsto^md  that'diia^  aceerdiag  to  the  de&nitioii'  above 
citfdiimae  ^.frnrmoMdity  which 'was  of  thedeceased^  ii 
right  of  netiont  aa  her  owui  at  the  time  of  her  death.".  It 
can  makeno.dlfiercncey  I  think,  in  prinmpk,  whether  the 
testatrix  had  paid,  or  was  still  liable  at  the .  time  of  her 
death  to  pay,  tho^e  bills,  die  amount  of  nbich  constituted 


ti^  claim*  Iii  an  actinn'  for  (himiiges  ansiiig'  Mt^of  aii  AffMV  ^ 
injin'y,  =«  plaintiff  ipjaeoierr  eifQally' the  daihagei''i«bkdi 
)WfBh9en'ps&ii  andtbiise  v^hidfanhe^lHwiodiiitddts  Mbilidf 
to  pay.  No  distinction  is  ^ver  drawn  >b^<afeeiif4bciniu 
Ikmt^it'^Of  titm^tmmi  mhenrhcairerclti  ftUfilln  ^tMtfd  to 
ilittitaM-  dler^definWefi  df^ate^i^  i«rtiMil>b«anBuoited^rocii 
t)^  <Tcmbli6tDnei  It  ma»  '^^  iH^dltt^  wgimicii^y  Hkkt^soetn 
in^qvA^fdifBit'tmt^miiyfitotiti bostaiat I&ar>  bdag^aB  rCMi 
€idl»lv  in'the^ diMMditftti <df  the  Ceort  And  aO'^  in^-ooe 
ienkeahey  8fc«^i4hatiS'tO'^ay^  -they 'do  not  feHeiv  tba^dei^ 
iAAoncSth^  eause  a«  at  law^and  aMltiM  gd^rartied-by  any 
sueh<  general  rulei  -But  ia ^no'dther  sdnte-  areuWjf^  in •  tiM 
iKMrtftbn  of  the  Court.  Tbeyi  fiirmitbe  i^iibjaot  of  «idi»« 
tilict  'adjudieatioiiy  ^depending  ;on  the  partiosdar  :oirauiii« 
stances  of  each  case,  applied  to  loevtain  .ratesi  -  Snt  .tbey 
ave  <»f  r^t,  according  to  tke  proper  appiioattatt  oS  tbose 
TUles*  This  is  {idlf; discussed  by  Lord  Eldonin  ike  ease 
af :  Vsofcmtver  v;  BliiM  {a)^  In  this  case^  Iheifafiiret  ^be 
cUm  of.die  estate  to  be  indemmfied  from  tlid  liability  i»« 
CHired  by  it  in  tbe^Iifetiaiie'of  the.teatatriXi  xraa  equally  a 
ligbfe -of  action  at  < tke  time. of  bar  deadly "wkethejp  v snofa 
claim  were  to  be  enforced  at  law  or  in  equity,  skhoogh  tlie 
prineipba  on  which  such  claim  would  be  allowed  might 
differ  in  the  two  courts*  Nor  do  I  think  that  the  c»rciim« 
atance,  that  the  costs  are  directed  to  be  paid  to  Mr.  John** 
son,  can  make  any  difierencci  except  as  to  the  costs  due 
to  him.  That  portion  of  tke  sum  awavdedi  althongh  in 
Ae  nature  of  assetSi  so  far  as  regards  the  amount  due  to 
him  from  the  testatrix,  is  not  assets  which  have  come  to 
the  hands  of  the  defendant;  for  by  the  decree  the  defend-* 
ant  never  had  the  right  to  receiye  them.  But  as  the 
decree  is  wholly  silent  both  as  to  Mr«  Smedley  and  Mr. 
JoneSt  the  defendant,  end  the  defendant  alone,  as  I  think, 
had  the  right  to  demand  the  surplus  from  Joluison.    The 

(a)  lVei.jun.462. 
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'J^^  dddriid  i»  tbal  diectefendiiitfs  eostssfaall.bt  paiil  to  Blr. 
iobmcm.  This  only^  gives  Jobnaon  <a  rimitediUeii  fot  his 
smavuii  o«hi  oosI^^hmio  inex»  s  as  to  all  diesurfdus^  it  ortfae'defendk 
FmLVtfi^  ant'sy  and  to  be  paid  to  biin*  And  so  the  parties  bsve 
adtedj  tot  it  has  been  diqiosed  ^  bjr  Jofanatei  aocofedkig 
to  the  defendant  ftireoiiona.  It  is  said  dial;  inoonTenient 
rebiflt^sritt MbW^ Jrom^hdMing thisito  b€  assets^  iiabletb 
the  gemtBl  distributiwi  aooording-  to  due  tides  of  hm^^wmi 
thal'this  money^  hitanded  bgrr.  the  .GfaanceUor  fos  Miv 
Bmfedley.itnd  ]U^<  Jones,!  mil.  Usi  inteteepfead  in  (that  -gm^ 
byloi^itore  of  the  i&tAttt  of.. higher  degncu .  U  the 
Mite"b&iiitt(dvent^  it>nii  be  so;  bnt-iq  diafr  case  ikeae 
gaiilgmeii  ffaad  ditlgrv  ito  apply  to*  tfaa  JjoUd  .Chahoeilop^ 
ariM.-iisoiiU  ^Hav^-iasrved^  ta^  hip ^dbaaeey. their.  iBen-bJirta 
spedai  diraotbn^  To^eaA  JobiisoikL  aa'iUetihssteafbr 
the  other  turn  aofidtara  vtU  javolve  the  case  in  gveaiidyBciri* 
liea*  Iln^he  first  plaoe^  he  .will  loae  his  ovn  lisii  ia  pait,  or 
else  ba  iihisteo  for  the  surples  oBl|r.  Now  suad^. the 
Ghanbellor  toaU  not:»iea»»  in/tnakiag  hfaii.tnistee»tQ.giM 
him  a  preference  over  the  other  solicitors.  Sccoiidlyp  ii 
trustee,  he  mast  be  trustee  for  the  estate  as  to  the  surplus, 
in  eaee^tbe*  otjhar  aeikitovs  hate  heem  f^reriously  paid, 
eitbar'whoHy  or  la^pM^t,  md  then  he  cannot  eafely  pa^ 
Mar  the  i^deidtfeto  Che  other  Mlicitors  without  ^Akfg  the 
aecoiint  between  ahem  and  the  estate.  How  is  be  to  do 
fhMl  la  it  reasonable  tb  suppose  lliat  the  CtHoieeiler 
meaiktabit  decree  to  be  the  IbundMicci  fbr  other  two  aofta 
in  4equityt  Or,  if- this  be  money  had  and  received  to 
the  SsLBbot  the  otiier  aoHeiter s,  how  much  <s  «6  teeeived  t 
It  is  ieipostSMe  ii6t  to  see  that  these  apparently  inooa^ 
teeleat  eeiiaequeno«s  mest-foUow  i^ we  shoulddepart  fiwei 
the  pkln  .wordii  of  the  decree,  attd  if  we  do  not  bold-  It  ta 
mean  an  ewai'd  of  a  giveii  aam  of  money  to  the  defendant 
for  bis  oesia,  as' the  Irefireaentative  of  Jane  Carter,  iMil'te 
be  paid  to  Joboson  in  order  that  Johnson  nllght  retafai 
thereout  the  amount  of  his  own  bill,  and  pay  orer  the 
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balance  to  die  defetriai»t  himMlf,  at  an  indeimiity  to  the  Ara*  ^M^Kmi^ 
esteto  far  4ha  lidbiEtaes  iaodrwd  in  the  saii  with  tbe  either    ^     \     ^ 
tmo  toBdtarii.    If  fiO|  then  this  surplas  is  aaaeto'  in  ifaie      SiiHicst 
bands.  £aiiiP«n 

But  then  these  is  another  queatioDt  whethet  the  vhde 
of  the  surpkiB  be.ataets  which  .fiilLntitbinr  this  agmenients 
And  as  to  that»  I  think  tli«fe  only  the  portion  received  hjr 
Johnson  suit^quenify  tx>  the  agreeoseofc  is  within  the  temis 
of- the  agreement;  that  amount  was. 84j.  8a.  8rf.;  andtb 
this  extent  I  think  die  deiendaat  was  reajponaible.  And 
it  is  satisfiwtory  to  me  to  find  that  this  tiew  of  the  laW 
neets  the  exact  justice  of  this  ease ;  |br  if  Shnedley  bad 
proieeeded  inbb  original  suit,be  wouU^  as.:a  jwdgmcot 
creditor,  have  ohtaiiieiik  a  preferencey-end  tbe  agveemcnt 
of  tbe  defendant  onij  gitea  himilie  same  advantage.  .If 
tbe^defendanti  in  so  agreeing,  has  pfaMoed  himself  ;iniftcUsip 
advaiMgeous  situation  as  to  other  creditsiray  it  is- his  own 
faidt  jhti  aot'letting  the  law  take  its  coarse  in  tbe  case  of 
en  insolvent  estate*  I  think)  tbetefore,  that  there  shmild 
be  a  new  trial. 

.P4RS3B*B^~Iii  this  ease,  the  plaintiff  bad.a,  chdBAqn 
Jaiie  Carter^  tbe  defendant's  teatiitxix»  for  a  b&U  of  ^osta 
^$nip  odd>  and  having  broi^hlan  Jiotion thereon. againat 
the  defipndant,  which  was  at  issue  and  Mood  forirmli  m 
agreeimifit  was  entered  into  between  the  phentiff  and  ^ 
dl^fendantt  by  which,  in  cooaideratioii  of  tbe  pllentiff's 
wjithiiUawuiig  the  reoordf  tbe  def<^dant  promised  to  ps^y. 
100/*. in  parti  and  the  residue  whenever  aaaets  of  ^an0 
Carter  should  come  iato  hi^  hands*  Tihis  agreeaieiit  wa$ 
th#.«MlP||eet  of  the  pi^ent  action,  sad  the  plcAdings  nalsed 
t))e  single  question,  wbetb^ri  afDer  the  making  of  that 
egraemeotratiy  such  assets  bad  aooe  to  tht.  hands  >of  .the 
dfff u4ant«  On  tbe  trial,  my  Lord  Chief  .Sareo  wan  of 
amnion  that  there  was  no  proQi'of  that&otj  and  tben^ote 
directed  a  nonsuit. 
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Stteh.  of  Pleat,  Upon  the  argument,  on  a  rule  nisi  far  a  new  tnal,  the 
only  question  was,  whether  a  sum  of  61M.  11#.  8dL»  paid  by 
order  of  the  Court  of  Chancery  to  Mr.  Johnson,  Ibe  soli- 
citor of  the  defendanti  or  any  part  of  it,  was  assets.  It 
seems  to  me  that  a  part  of  that  sum  was  assets. 

In  order  to  understand  the  question^  it  is  not  necessary 
to  give  more  than  a  short  outline  of  the  Cfaancei^  suit. 
It  was  instituted  originally  by  Jane  Carter,  against  the 
executors  and  legatees  of  annuities  under  the  wtfl  of  ber 
father,  for  the  purpose,  amongst  other  things,  of  baTing 
her  rights,  and  those  of  the  other  legatees,  declared,  and 
for  an  account  of  the  testator's  estate.    The  suit  was 
afterwards  revived  against  the  representatives  of  some  of 
the  defendants,  and  by  the  now  defendant,  as  executor  of 
the  plaintiff,  some  of  the  defendants  and  the  plaintiffs 
having  died  during  the  progress  of  the  suit  $  and  in  1833 
a  decretal  order  was  pronounced  by  the  Master  of  iJie 
Rolls,  declaring  the  rights  of  the  parties,  and  ordering 
that  the  Master  should  settle  the  costs,  charges,  and  ex- 
penses of  all  the  parties,  and  that  the  same,  when  (axed 
and  settled,  should  be  paid  out  of  the  fund  in  Conrt,  in 
the  following  manner :  the  plaintiff's  costs,  to  Mr.  John- 
son, his  solicitor,  and  the  costs  of  the  difierent  defendants 
to  their  respective  solicitors,  (naming  them),  and  if  the  fimd 
was  insufficient,  the  balance  was  to  be  paid  by  the  receiver 
of  the  estates  to  the  different  solicitors,  in  proportk>ns  to 
be  settled  by  the  Master.    And  it  was  also  declared,  that 
the  costs  ought  to  be  borne  by  the  several  persons  inter- 
ested in  the  annuities  bequeathed  by  the  testator's  wili, 
and  tlie  residuary  estate  of  the  testator,  and  the  personal 
representatives  of  such  of  the  persons  so  interested  as  weie 
dead,  rateably,  and  in  proportion  to  the  amounts  of  their 
several  annuities  and  shares  of  tlie  residue ;   so  that  the 
parties  contribute  to  the  fund  m  different  proportions  than 
those  of  the  expenses  actually  incurred  by  tbem  respect- 
ively in  the  suit.    Many  other  directions  were  given,  IB- 
malerial  to  the  present  purpose. 
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Tbd  Master  -lerxibd  llie  costs  of  tbe  plainiiff  in  ^^quity,  Bma.  ofBhun, 
tbQ  DOW  defdndaoti  at  678/.  S#.  6d.j  pursuant  to  this  or- 
der^  and  afterlrards  there  was  paid  to  Mr«  Johnson  for 
those  Gostsi  out  of  the  fund  in  courtj  485/.  &•  lld^t  and  by 
the  receiver,  at  a  subsequent  date,  ISfiJL  5s.  8dL»  and  after 
die  date  of  the  agreement,  84/.  8^.  ScL  The  bill  of  costs 
so  taxed  was  made  up  of  the.  costs  of  Jane  Carter  in  her 
lifetimei  who  employed,  first,  Mr.  Jones,  and  afterwards 
the  plaintiff,  as  her  solicitors ;  and  of  the  npw  defendant's 
eoata  as  eneoutor,  who  had  eoiployed  Mr.  Johnson*  The 
question  is,  whether  any  part  of  that  sum,  ao  reoei?ed, 
was  assets  received  by  the  defendant. 

F<Nr  the  purpose  of  having  a  clear  understanding  of*  this 
question,  it  is  necessary  to  beat  in  miad  what  the  relative 
aUuaiion  of  soli^Mtor  or  attorney  and  party  is*  as  to  costs. 
The  party  emfidoys  the  solicitor,  wiiose  remedy  for  the 
Mil  of  coats  is  against  his  employer,  by  an  action  for  Ms 
wterli,  labour,  and  akiil,  which  lies  equally,  if  the  soGciter 
fias  d«H[ie  his  duty,  whataoever  the  event  of  the  mtt  be. 
Ife  has  a  lien  upon,  bat  no  interest  in,  the- costs  reoovemd* 
These  coats,  which  are  payable  from  the  adverse  side, 
are  only  by  way  of  an  indemnity  to  the  pavty  fev  the  coats 
incurred  by  hiai,  and  die  receipt  of  them  by  the  party 
in  no  way  aflSscts  the  right  of  action  of-  the  attorney  olr  eo- 
tieitor,  who  could  not  sue'  his  client  for  money  had  and 
received*  It  is  wholly  immaterial  to  the  right  of  aetion  of 
the  aolioitor  agakist  the  client,  whether  the  dient  has  re« 
ocired  eoata  from  the  adverse -aide  or.  not,  and  wholly  im- 
material io  the  right  of  the  party  to  recover  hir costs  fiiam 
his4mlsgonist»  whether  the  party  have  paid  them  to  bis 
aelicitor  or  not^  Upon  these  pomta  I  apprehend  there  is 
no  doubt 

If,  therefore,  a  person  recover  a  judgment. at  law  fisr 
hb  debt  and  costs,  both  become  a  duty  payable  to  bimi; 
and  if  he  ^,  both  are  payable  to  his  execetor,  and  are 
Msets  when  received  by  htm;  but  if  the  attbmey  em« 

VOL.  III.  Q  Q  M.  w. 
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Exeh,  of  PUoi,  ployed  by  the  deceased  is  unpaid,  be  retains  a  lien  on 
the  judgment  for  bis  unpaid  costs*  If  the  testator  reco- 
ver a  judgment  for  debt  and  costs,  and  bis  esecutor  sue 
out  a  6ci.  fa.  upon  that  judgment,  the  debt  and  costs  dae 
to  the  testator  are  assets  when  received :  the  sum  due  for 
costs  to  the  executor,  is  only  by  way  of  indemnity  to 
himself,  and  is  not  assets.  Upon  this  part  of  the  case, 
also,  I  conceive  that  no  doubt  exists. 

But»  not  only  are  debts  ojr  duties,,  to  which  a  deceased 
had  a  right  of  action,  and  which  come  to  the  executor's 
hands,  assets,  but  also  such  things  as  come  to  the  exe* 
cutor  by  reason  of  his  executorship,  although  they  were 
never  vested  in  right  or  possession  in  the  testator. 

Therefore,  although  the  testatrix  had  do  decree  &r 
costs  in  this  case,  the  amount  decreed  to  be  paid  out  of 
the  fund  to  the  executor,  in  that  character,  by  way  of  in* 
demnity  for  the  costs  incurred  by  the  testatrix  and  him* 
self  (for  such  is  the  real  nature  of  the  transaction)  would, 
so  far  as  related  to  the  costs  of  the  testatrix,  be  assets 
when  received  by  the  executor,  and  if  the  decree  bad  di- 
rected the  amount  of  tlie  testatrix's  costs  to  be  paid  to  the 
executor,  and  they  bad  been  paid  to  the  defendant,  there 
would, .  I  conceive,  have  been  no  doubt  but  that  they 
would  have  been  assets. 

The  doubt  which  has  arisen,  is  created  entirely  by  the 
language  of  the  decretal  order,  which  directs  the  plain- 
tiiF's  costs  to  be  paid  to  Mr.  Johnson,  his  solicitor :  and 
it  is  contended  that  this  has  the  effect  of  making  ham  a 
trustee  for  both  the  solicitors  employed  by  the  testatrix, 
and  therefore  the  receipt  by  him  is  no  receipt  by  Mr. 
Philpot,  the  defendant.  But  I  cannot  see  any  proof  of 
such  intention  in  any  part  of  this  decretal  order*  Primft 
facie,  where  a  plaintiff's  costs,  or  any  other  sum  due  to 
him,  is  ordered  to  be  paid  out  of  a  fund  in  Court  to  his 
solicitor,  I  should  say  the  only  reason  is,  because  the  so- 
licitor is  the  person  who  represents  the  litigant  party /ar 
all  purposes  before  the  Court,  and  is  the  person  to  whom 
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the  actual  payment  by  the  Court  would  be  made ;  and  Etch,  of  puom, 
the  only  consequence  of  such  an  order  is,  that  if  the  soli- 
citor be  unpaid  for  the  costs  of  the  cause,  or  have  any 
other  demand  on  his  client,  he  has  a  more  effectual  mode 
of  securing  his  lien,  for  he  may  retain  the  amount  of  such 
costs  or  demand  out  of  the  money  received  by  him.  There 
is  nothing  in  this  case  to  shew  that  more  was  intended 
than  a  payment  of  a  part  of  the  fund  in  Court  to  the  soli- 
citor, as  representing  the  party.  The  solicitors  employed 
by  the  testatrix  were  not  before  the  Court ;  they  have  not 
applied  to  have  any  part  of  the  amount  to  be  taxed  for 
costs,  secured  or  appropriated  for  their  use,  on  the  ground 
that  they  could  not  obtain  from  their  own  client,  or  her 
representatives,  the  amount  due  to  them  for  their  labour 
and  skill  in  conducting  the  suit  in  an  earlier  stage.  If 
they  had,  the  Court  would  have  dealt  with  the  application 
as  it  thought  equitable ;  but  it  seems  to  me  to  be  a  very 
forced  construction  of  such  an  order  as  this,  to  say,  that 
the  Court  meant  to  protect  the  interest  of  persons  who 
had  never  sought  protection,  and  who,  it  may  be  pre- 
sumed, never  wanted  it ;  for,  as  they  had  ceased  to  be 
the  solicitors  employed,  they  would,  primfi  facie,  be  taken 
to  have  been  either  paid  or  satisfied  by  their  own  client 
the  amount  of  their  demand,  or  to  have  been  content  to 
look  to  the  personal  responsibility  of  that  client  for  it. 

The  conclusion,  therefore,  to  which  I  come  is,  that  all 
the  money  received  by  Johnson,  over  and  above  what  paid 
the  amount  of  his  own  bill,  was  received  on  account  of  the 
executor,  and  was  equivalent  to  a  receipt  by  him  in  point 
of  law :  and  for  that  amount  the  defendant  would  have 
been  responsible  as  executor  in  an  ordinary  action,  and 
liable  in  this  action,  on  his  special  agreement,  for  whatever 
Johnson  received  over  and  above  the  amount  for  which  he 
had  a  Ken,  after  the  date  of  the  agreement  on  which  the 
action  was  brought :  for  he  is  bound  by  that  agreement  to 
apply  all  future  assets  received  by  him  io  the  payment  of 

qq2 


/}g8  CASES  IN  ^HB  EXCHEQUER, 

jSxcA.  <»/  PUa$,  the  plaintiff  *s  demand  only.     But  withoat  doubt,  any  part 
V   ^^'  ^     which  Johnson  paid  over  to  the  defendant  Pbilpot,  either 
Smedlit       actually  or  constructively,  by  payment  on  account,  (and  of 
Philpot.      ^^'^h  from  my  lord's  note,  there  is  evidence  for  the  con- 
sideration of  the  jury,)  would  be  assets. 

If  it  should  appear  that  Johnson  had  agreed  with  the 
plaintiff  Smedley  or  Jones,  in  such  a  way  as  to  preserve 
their  respective  liens  on  the  papers,  given  by  the  act  of 
the  testatrix,  in  the  same  manner  as  if  they  had  continued 
to  have  tliem  up  to  the  time  of  the  receipt  of  the  money, 
(supposing  this  could  have  been  done),  theUi  indeed,  the 
amount  for  which  such  liens  existed  would  be  a  charge  on 
the  fundi  created  by  the  act  of  the  testatrix  herself,  and 
the  balance  only  (if  any)  after  satisfying  such  liens,  would 
be  assets.  But  it  is  enough  to  say,  for  the  present,  that 
no  such  agreement  was  made  out  in  point  of  evidence.  I 
think,  therefore,  that  the  rule  should  be  absolute  for  a  new 
trial. 

Lord  Abxnoer,  C.  B.— The  declaration  was  upon  a 
special  contract,  bearing  date  the  l^h  December,  1884>, 
whereby,  in  consideration  of  the  plaintiff  withdrawing  a 
record  in  an  action  then  pending  against  the  defendant,  as 
executor  of  Jane  Carter,  the  defendant  undertook  to  pay 
100/.  then,  and  to  pay  the  further  demand  which  the  plain* 
tiff  had  against  Jane  Carter,  deceased,  out  of  the  first  assets 
of  Jane  Carter  which  should  come  to  his  hands.  It  then 
averred  that  assets  bad  come  to  his  hands,  and  assigned  a 
breach  of  non-payment.  The  defendant  pleaded  that  no  as- 
sets  had  come  to  his  hands  since  the  agreen^ent,  upon  which 
issue  was  joined.  There  was  also  a  plea  of  non-assumpsit, 
on  which  the  plaintiff  proved  the  contract  as  alleged,  which 
was  made  and  dated  12th  December,  ISSl.  It  appeared 
that  Jane  Carter,  to  whom  the  defendant  was  executor, 
had  filed  a  bill  in  equity  37  years  ago  for  taking  the  ac- 
count and  distributing  the  estate  of  a  deceased  person,  ia 
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which  she  had  an  interest  as  one  of  the  next  of  kin  among  Bgch.  «/  p/«a#» 
whom  the  estate  of  the  testator  was  to  be  divided,  after 
the  payment  of  various  incumbrances.  The  plaintiff  had 
been  employed  as  her  solicitor  during  part  of  the  proceed^ 
ingSy  but,  for  some  reason  which  did  not  appear,  had  given 
|ip  the  suit,  which  had  been  transferred  to  another  solicitor, 
Mr.  Johnson,  in  her  lifetime,  who  conducted  it  to  the  period 
of  the  decree  in  1838.  The  plaintiff's  bill  had  not  been 
paid  when  he  transferred  the  papers  to  Mr.  Johnson.  Jane 
Carter  died  in  prison  a  few  months  after  Mr.  Johnson 
became  her  solicitor,  leaving  no  property  or  claim  to  any 
property,  except  that  which  might  be  expected  upon  the 
result  of  the  suit  in  equity »  in  case  there  should  be  any 
surplus  of  the  testator's  estate  to  be  divided.  The  de- 
fendant Philpot,  as  her  executor,  filed  a  bill  of  revivor  to 
continue  the  suit,  which  was  conducted  for  him  also  by 
Johnson.  A  final  decree  was  made  in  the  suit  some  time 
in  1833,  by  which  certain  sums  of  money  were  ordered  to 
be  paid  into  the  Bank  to  the  account  of  the  Accountant* 
General,  as  part  of  the  testator's  estate ;  a  receiver  who 
bad  been  before  appointed  was  to  continue  to  receive  cer- 
tain annuities  and  leasehold  rents,  part  of  the  estate,  and 
a  certain  leasehold  interest  was  to  be  sold.  It  appeared 
by  the  recitals  that  the  estate  was  liable  to  various  incum- 
brances, which  need  not  be  specified,  which  were  all  to  he 
satisfied  before  any  surplus  could  be  divisible  amongst  the 
next  of  kin.  It  appeared  also,  that  one  of  the  parties  to 
the  suit,  who  was  directed  to  pay  money  into  the  bank, 
had  also  employed  Mr.  Smedley,  the  plaintiff,  as  his  soli- 
citor, and  had  paid  his  bill  of  costs,  amounting  to  about 
18/.  The  decree  therefore  directed  that  this  party 
should  deduct  from  the  amount  he  was  to  bring  in,  the  bill 
of  costs  so  paid.  The  decree  then  directed  that  the 
Master  should  tax  the  costs  of  all  the  parties,  and  that 
out  of  the  fund  in  court,  if  sufficient,  the  Accountant- 
General  should  pay  to  Mr.  Johnson,  the  plaintiff's  soli* 
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Bxeh,  of  Pteoi,  citori  the  plaintiff's  costs ,  and  to  the  other  solicitors  ve» 
spectively  their  costs ;  and  if  the  fund  in  Court  were  not 
sufficient  for  that  purpose,  then  the  receiver  was  ordered 
to  supply  the  deficiency  out  of  any  funds  which  he  might 
thereafter  receive,  or  it  was  to  he  supplied  out  of  any  fan* 
ther  funds  that  might  arise  from  the  testator's  estate^ 
when  sold  and  brought  into  court;  and  after  payment  of 
these  costs,  the  decree  directed  that  the  AecounUnt* 
Oeneral  should  pay  the  incumbrances,  debts,  and  legacies 
out  of  the  same  funds,  as  far  as  they  would  go,  and  in 
case,  after  payment  of  all  these  charges,  any  surplus  should 
remain,  the  same  was  to  be  divided  into  two  portions,  one 
of  which  was  to  be  paid  to  the  defendant  Philpot,  the 
plaintiff  in  that  suit,  as  the  personal  representative  of  the 
original  plaintiff,  Jane  Carter,  who  was  entitled  to  the 
same  as  one  of  the  next  of  kin. 

It  appeared  in  evidence  that  the  bill  of  costs  of  Mr. 
Jones,  the  first  solicitor  employed  by  Jane  Carter  in  that 
suit,  and  the  bill  of  costs  of  the  plaintiff,  Mr.  Smedley, 
had  been  placed  before  the  Master  by  Mr*  Johnson,  the 
then  solicitor,  along  with  his  own  bills,  and  the  whole  to- 
gether had  been  taxed  at  the  sum  of  678/:  and  that  the 
fund  in  court,  with  the  addition  of  certain  sums  since  paid 
by  the  receiver,  was  not  sufficient  to  satisfy  all  the  claims 
of  different  parties  to  the  suit  for  costs.  It  was  clear,  how- 
ever, that  if  all  the  taxed  bills  were  reduced  rateaUy,  a 
certain  amount,  it  was  said  18GL,  would  be  ascribed  to  the 
bill  of  the  plaintiff.  Mr.  Johnson,  the  solicitor,  received 
the  rateable  portion  due  upon  taxation  of  the  bills  pre- 
sented by  him,  and  some  further  payments  from  the  re- 
ceiver, and  would  have  paid  the  plaintiff  Smedley  his  por- 
tion, had  not  the  defendant,  as  he  alleged,  prevented  him, 
by  stating  that  Smedley  had  an  action  pending  agiunst 
him.  He  had  therefore  paid,  by  the  plaintiff's  desire,  to 
another  solicitor  of  the  name  of  Jones,  who  had  preceded 
Mr.  Smedley  in  the  suit,  the  surplus  of  what  satisfied  his 
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own  bill  but  of  tho  monies  he  received  from  the  Account-  Exeh,  o/  p/eot, 

1838. 
ant-OeneraI»  and,  as  he  said,  had  accoanted  to  the  defend-  -^ 

ant  for  the  payments  since  made  by  the  receiver.    Whe-      Smsoley 
Iber,  by  accounting  to  him,  he  meant  that  he  had  paid  the      Philpot. 
money  to  him,  or  paid  it  to  others  by  bis  order,  did  not 
appear ;  but  it  appeared  that  since  the  date  of  the  agree- 
ment, ISth  of  December,  1834,  Johnaon  had  received  two 
sums  from  the  receiver,  amounting  to  84/.  8^.  8d. 

Upon  thi^  state  of  facts,  the  plaintiff's  counsel  con- 
tended that  such  portion  of  the  funds  which  Mr.  Johnson 
had  received  for  costs  under  the  decree,  as  was  the  rate- 
able portion  of  the  taxed  costs  of  the  plaintiff,  were  assets 
of  June  Carter,  and  were  in  the  hands  of  the  defendant, 
because  the  receipt  of  his  attorney  was  his  receipt*  I 
thought  that,  under  the  circumstances  of  this  case,  Mr. 
Johnson  received  this  money  on  behalf  of  the  plaintiff 
Mr.  Smedley,  and  not  on  behalf  of  the  defendant;  and 
that  being  no  part  of  the  testator  Jane  Carter's  estate,  nor 
a  sum  to  -wrhich  she  had  any  claim  or  title,  it  was  not 
assets  in  her  executor's  hands;  and  directed  a  nonsuit,  to 
set  aside  which  this  rule  has  been  granted. 

It  is  very  true,  that  the  plaintiff  is  fairly  entitled  to  have 
the  benefit  of  that  portion  of  the  taxed  costs  which  is 
ascribable  to  his  bill ;  but  the  question  whether  that  sum 
was  assets  of  the  testatrix  in  the  hands  of  the  defendant, 
is  not  to  be  tried  by  that  criterion ;  but  it  is  to  be  decided 
in  the  same  manner,  and  upon  the  same  principles,  as  if 
any  other  creditor  of  the  testatrix  had  brought  an  action 
against  him  as  executor,  and,  upon  a  plea  of  no  assets, 
bad  given  these  facts  in  evidence  to  prove  assets.  If,  for 
example,  a  creditor  on  a  bond  had  brought  an  action 
against  the  defendant  as  executor;  if  this  sum  be  not 
assets,  such  bond  creditor,  upon  a  plea  of  no  assets,  would 
not  have  been  entitled  to  a  verdict ;  but  if  this  sum  be 
assets  in  the  executor's  hands,  then  he  would  be  entitled 
to  a  verdict,  even  though  Mr.  Johnson,  the  solicitor,  had 
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E9cih^^ka9M  piiid  tke  wlu)l6aiimtodtfi^  8n0cHef»a8:beoiig^ttahane 
don0. .  The  extfctitor^QUld  seilber  prateot'.biiiiMl£  bjr«a 
pWa  t)f  no  AMet^,  nor  by  a-plea  of . pieiM  adflnnrnttavitf  u 
ha  jMmld  o^  jualtfy  tba^pRymAit  to  Smedky^  acreilitMr 
by-fiUmple  oov^ittfit,  vhiki  tlwi  bood«eviiuB0d>  uontiafted; 

II  \m  beea  <{Qiibeiided»(tb»t  jtAe  46«me»  diU  cwci  di?* 
re^dag  ep^i^  to  bo  paid  lo  Iho.plauHiff  e.sdickM^is  liko.a 
judgment  i^t.I«^»!irhtohiticMo$JfaO'COitaM:|^  of  the 
dol^  ceQpver^d^  ihough  the  ptaintiff  iiiay>^ot  bai^  paid 
th^.^Qsts  taxed  to  bis-  attorney.  In  that  ca«e»  it  oannot.  bo 
d^pied  that  all  tha  okOiiey  due  upon.  tbo.  judgment,  is  41 
d^t.due  to  tbe  pbuntiflf;  nojr»  if  he  jdiea«  that  bio  peraoaal 
representative  alone  could  have  a  soire  jGeieiat  upon  tke 
judgnient ;  nor  tliat  the  sum  ireeeiyedL  by  btm  upon  that 
judgment,  including  the  unpaid  coata  of  the  -  attoraeyi 
wQMld  bo  aaaets  of  the  deceased  in  his  hands.  And  it  haa 
been  said  r though  the  testatrix  did  not  pay  the  oostSi  yet, 
bytb^  dscrea  of  the  courts  she  or  ber  daeeutor  became 
entitled  tQ  receivo.tbem^  aa  if.ahe  had  paiditheM. 

Now,  if  this  bad  been  a  decree  iui  favotw  of  the  tettaitui, 
with  costs  to  be  paid  by  the  defendants  in  equity  to  her 
ex^?itor«a8,be(ween  party  an4  partyi.lbere  might  be  Home 
analpgy.  to  the  case  of  a  judgment  at  law;  but  thia is  the 
case  of  ^a  suit  to  administer  the  estate  of  a  person  deceased^ 
in  which  there  are,  properly  speakingi  no  hostile  parties. 
In  anch  a  suit,  the  Court  first  make  a  decree  that  the  per* 
sonal  representatives  of  the  deceased  shall  come  to  an 
account  before  the  Master*  Upon  the  Master  a  report,  or 
upon  the  answer,  if  the  funds  are  admitted,  the  Court 
orders  the  funds  in  hand  to  be  brought  into  Court,  and 
when  all.proper  parties  are  before  the  Coart,.and  all  claims 
are^  duly  In veatigated  and  ascertained,  a  final  decree  is  made 
for  the  distribution  of  the  funds.  It  is  most  usual  in  aucb 
cases  to  direct  that  the  costs  of  all  parties  shall  be  taxed 
as  bo.twaen  attorney  and  client,  and  paid  out  of  the  corpus 
or  fund  in  Court,  or  within  the  control  of  the  Court,  but 
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it  ia  by  bo  tneuis  necettat y^  w  a  matter  of  duty,  thai  the  Stek.  rf  PUm, 
Court  diould  do  so.  Coats  of  all  kinds  are  in  the  dls-  .  ^^^' 
cntion  of  a  coovt  of  equity.  No  party  has  any  right  or 
interest' in  them  till  the  order  of  the  court  is  pronouncedi 
and  then  the  costs  are  to  be  paid  only  to  a  person  desig- 
natedto  receive  them  by  the  order  or  decree.  The  Ac- 
countant^Oeneral  can  pay  them  to  no  other  person.  If 
thoy  are  ordered  to  be  paid  to  the  plaintiff's  soiicitory  he 
cannot  pay  them  to  the  plaintiff;  and  vice  versA,  if  to  the 
pMnUffi  be  cannot  pay  them  to  the  solicitor.  Moreover, 
the  CouH  will  permit  any  solieitor  in  the  suit  or  party,  on 
motioii  or  by  petition,  to  suggest  the  interest  he  may  have 
in  my  otder  or  decree  the  Court  may  be  disposed  to  make 
regarding  costs.  For  example,  in  a  long  pending  suit, 
where  there  have  been  several  solicitors,  or  several  suc- 
cessive parties,  the  Court  will  hear  applications,  from  the 
solioiCors,  or  from  the  representatives  of  deceased  parties, 
fovtlie  purpose  of  modifying  the  decree  for  costs,  so  as  to 
prevent  their  fiUling  into  hands  not  entitled  to  them.  If 
a  solieitor  has  giten  up  the  suit  without  receiving  his 
costs,  SAd  does  not  choose  to  trust  his  successor,  the  Court 
will  aUow  him,  on  petition,  to  intervene,  so  as  to  make 
the  costs  due  to  him  payable  to  him  only,  and  not  to  the 
party  or  his  present  soKoitor.  Or,  if  the  bill  of  that  soli- 
citor has  been  paid  by  the  existing  party,  or  by  a  deceased 
party,  whose  personal  representative  he  is,  the  Court  will, 
upon  a  proper  suggestion,  direct  that  portion  of  the  costs 
to  be  paid  to  the  party  himself,  whilst  the  remainder  are 
paid  to  his  solidtor. 

In  the  ease  now  in  question,  it  is  clear  that  Mr.  Smed- 
ley  delivered  up  the  papers  in  the  suit  to  Mr.  Johnson, 
without  payment  of  his  bill  by  Jane  Carter;  but  instead 
of  intervening  before  the  final  decree,  by  a  petition  that 
the  ooats,  if  any  sliould  be  allowed,  might  pro  tanto  be 
paid  to  him,  his  bill  was  laid  by  Mr.  Johnson  before  the 
Master,  as  weH  as  Mr.  Jones's,  the  first  solicitor,  to  be 
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ArcA.  tf  Pieatf  taxed » together  with  hin  own,  as  the  costs,  not  of  the  fdsm- 
sj^fl^  tiff  Mr.  Phllpot,  but  of  aI4  the  plalntiffiB  from  first  to  h»e 
suBDLEY  ID  the  suit ;  and  the  decree  directed  that,  when  taxed,  thej 
Philvot.  should  be  paid,  not  to  the  plaintiff  in  equity^  but  to  Mr. 
Johnson.  A  Court  of  equity,  in  suits  of  this  nature,  when 
it  thinks  proper  to  direct  the  costs  out  of  the  fiind  in 
court,  is  especially  careful  of  the  interest  of  the  soHdtor, 
and  will  therefore  always  direct  the  costs  to  be  paid  to 
him,  unless  upon  some  special  application  it  should  ap* 
pear  thdt  he  has  been  already  paid, .  in  which  case  the 
costs  so  paid  to  him  are  directed  to  be  repaid  out  of  the 
fund  to  the  party«  This  very  decree  fnrnisbes  an  ex- 
ample of  diat  nature,  where  one  of  the  accounting  parties 
having  paid  18/L  to  Mr.  Smedley,  npon  some  incidental 
proceeding,  is  directed  to  deduct  that  sum  from  the  money 
he  is  to  bring  into  court. 

The  question  then  is,  in  what  capadty  did  Mr.  Johnson 
receive  that  part  of  the  costs  which  were  taxed  in  respect 
of  the  plaintiff  Smedley's  bill  ?  That  he  did  not  receive  it 
as  his  own  is  quite  dear-^that  he  nmde  use  of  the  materials 
and  documents  of  Mr«  Smedley  to  obtain  it  is  quite  dear 
— and  it  is  equally  dear  that  he  used  those  materials  and 
documents  for  that  purpose  by  Mr.  Smedley's  authority. 

It  appears  to  me,*  therefore,  that  he  received  the  money 
to  the  use  of  Mr.  Smedley,  without  whose  authority,  ex** 
pressed  or  implied,  he  could  not  have  received  it  at  all. 
The  fallacy  of  the  argument  on  the  other  side  appears  to 
turn  upon  the  supposition  that  Jane  Carter^  ike  deceased, 
had  in  her  lifetime  some  iori  of  interest  in  these  costs, 
because  she  was  indebted  to  her  attorney  in  respect  of 
them,  and  that  this  interest  became  vested  in  the  plaintiff 
as  her  personal  representative.  But  she  had  no  such  in* 
terest — she  had  no  inchoate  right  to  costs  out  of  the  fund 
in  Court :  it  was  purely  in  the  judge's  discretion  whether 
the  costs  incurred  by  her  should  be  paid  out  of  that  fond 
or  not  paid  at  all ;  or  even  whether  the  costs  of  other  par- 
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ties  Bhould  not  be  paid  by  her,  or  oul  of  her  asseli,  if  she  ^*^  ^^^^ 
kad  any.     It  could  not,  therefore,  be  snid,  till  the  Chati-" 
oeiipr  prooouneed  bia  decree,  that  any  person  bad  a  right 
to 'receive  those  costs,  or  an  incbdate  interest  in  them.   As 
Jane  Carter  bad  no  such  right  or  interest,  nonef  suck  coulA 
Test  in  her  personal  representative.     If  she  had  actoally 
paid  Mr.  Smedley's  bill  in  her  lifetime,  or  if  her  executor 
bad  paid  it  out  of  her  assets,  be  tnight  have  received  the 
amount,  at  the  discretion  of  the  Chancellor,  to  replace  that 
part  of  her  estate,  by  an  order  to  have  them  paid  to  him- 
aelf,  or,  if  he  permitted  the  order  to  be  so  made,  to  pay 
tkem  to  his  solicitor.    Mr.  Johnson  would,  in  that  case, 
bave  received  them  to  bis  use  as  executor,  and  been  liable 
to  account  to  him  for  them.     Then,  indeed,  the  amount 
of  those  costs,  when  paid  either  to  the  executor  or  bis 
solicitor,  would  have  been  assets  of  Jane  Carter  in  bis 
bands ;  not  upon  the  ground  that  they  were  a  debt  due 
to  her,  or  that  she  had  left  to  him  any  claim  of  interest 
wbich  she  had  in  them,  but  because  it  pleased  the  Chan- 
cellor to  order  that  the  portion  of  her  estate  which  had 
been  so  expended,  should  be  replaced  out  of  the  funds  to 
her  executor.     But  as  neither  he  nor  Jane  Carter  had 
ever  paid  these  costs,  Mr.  Johnson,  who  alone  could  re- 
ceive them  from  the  Accountant-General  under  the  de- 
cree, held  them  for  the  person  who  was  entitled  to  them, 
and  that  person  was  Mr.  Smedley,  for  whose  use  the 
Chancellor  intended  them  to  be  paid.    Perhaps  the  best 
mode  of  illustrating  this  argument  is,  to  suppose  that  the 
facts  as.  they  here  appear  had  been  brought   by  a  peti- 
tion from  the  defendant  Philpot  before  the  Chancellor, 
stating  that  part  of  the  costs  of  the  plaintiff  in  the  suit 
consisted  of  a  bill  still  due  to  Mr.  Smedley,  a  former  soli- 
citor in  the  suit,  and  praying  that  this  bill  should,  when 
taxed,  be  paid,  to  enable  him  to  satisfy  Mr.  Smedley. 
What,  in  that  case,  would  the  Chancellor  have  done? 
He  must  either  have  made  the  order  to  pay  the  amount  of 
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JU^^Aijr  i»Mi^  tb»t  biU  tp^  Mr»  Stnedley,  or  lo  pay  it  to  the  i^intiff;  ibat 
^^^^^  hfi  mght  tb«rewi(h  discharge  Smffdley'ft  bill — diat  isj.i^ 
the  use  of  Smedlay.  Tbere  would  bme  been  an  «iqpro- 
priation  of  the  aum  by  the  very  terma  of  the  order  ^bicb 
directed  it  lo  be  paid.  In  that  case,  would  tbia  sum  have 
beea  assets  of  Jane  Carter,  or  would  the  executor  baw 
been  bound  to  pay  a  bond  creditor  of  hers  in  pfefiereuce 
to.  Mr*  Smedley  !  The  caae»  though  different  in  lbnn»  ia 
aubstautiaUy  the  aane.  The  very  ol^ect  and  design  of 
(he  decree,,  that  the.  costs  ahaH  be  paid  to  the  plaintiff's 
soliicitorjiv  the  auit  in  equiigrf  iS|  that  those  costa^  before 
they  cooiQ  to  the  hands  of  the  party^  shsdl  be  appropriated 
tp.  the  discharge  of  all  the  uosatis&ed  bilk  which  have  been 
ta^ed*  It  is  the  pleasure  of  the  Chancellor  that,  all  the 
costa  ahaU  be  paid  out  of  the  fund  be&re  it  is  dividedt 
and  it  is.  also  his  pleasure  to  direct  that  for  that  purpoae 
the  amoupt  of  the  taxed  coats  shall  be  paid  to  the  solicitor. 
Xhi^.aQlicitort  therefore,  receives  it,  not  as  part  of  thedebl 
dn^  to  hia  client^  or  aa  a  daim  in  which  his  elienty  noi 
ianhg  paid ant/.CQsUt  h9M  any  interest,  but  for  the  pun- 
pq^^^pf.aa^i^fyingaU  tlie  cpMs  i^hiob  have  npt  beep  paidt 
^nd  expp^atiog^hia  client  therefron. 
.  Let  me  suppose  that  Mr.  Johnson  had,  with  or  without 
the  consent  of  the  defendant^  paid  to  Mr.  Smedley  thn 
portion  of  the  costs  due  in  respect  of  his  claim,  and  that 
afterwards  a  bill  in  equity  should  be  filed  by  a  creditor  to 
take  M^e  accounts  and  administer  the  estate  of  Jane  Carter, 
and  that  she  had  apecialty  as  well  as  simple  eontract  ere* 
ditors.  I  desire  to  ask  whether  the  Chancellor  wonU 
charge  the  ezecutor  with  this  payment,  as  a  miaapplication 
of  the  testator's  estate  to  satisfy  a  simple  contract  creditor, 
before  the  debts  on  specialty  were  discharged  ?  It  appeara 
to  me.  that  it  would  be  quite  impossible  be  should  do  so» 
and  that  in^  answer  to  an  application  for  timt  purpose,  he 
could  not  say  otherwise  than  that,  Jane  Carter  never  hav* 
ing  paid  these  costs^  the  decree  was  not  made  for  the  pur- 
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pose  of  discharging  any  tifebt  d^e  to  her,  !br  nont  was  due;  iKre%*  ^fum, 
«or  to  replace  any  sum  whitAi  she  Had  expetttf^d  m  eoshi;  ^-  ^  '--^ 
fi)Ki9lie  had  expended  nothing,  hot  siibstantfalljTi  If  hot  Hutitiizi 
apeclficaity,  to  be  applied  hi  the  payment  df  the  bilk  of  pnit^dT: 
(he  soHeitora,  from  first  to  Tadti  which  had  hot  Veeri  palJ: 
AgaSn;  aoppoae  that  FbTlpot,  havtrfg  W  iH^^ts  6f  9sLtii 
Ciarter,  had  paid  Mr,  SmWIIey's  WlF^tfa  hfe  own  monfey; 
tmH  {»e  doubted  thai  he' would  have  had  a  right  in  thai 
base  to  fepnj  fahnself  out  of  thb  sum  recehed  by  JdHnisd^ 
for  these  costs?  and  yet  if  that  sum  could  be  considered 
assets  in  his  hands,  it  is  clear  that  as  against  a  specialty 
credftor  of  Jane  Carter,  he  could  not  have  discharged 
hfmself,  because  Smedley  was  a  creditor  by  simple  con- 
tract only j  and  if  an  executor  pays  with  his  own  money  a 
creditor  by  simple  Contract,  though  he  shall  be  allowed 
fhis,  and  repay  himself  but  of  the  assets,  as  against  credi- 
tors of  the  same  degree,  yet  he  cannot  apply  the  assets, 
when  he  receives  them,  in  that  manner,  as  against  a  creditor 
by  specialty.  Again,  the  payment  or  accounting  by  Mr. 
Johnson  to  Mr.  Philpot,  appears  to  me  to  make  no  differ- 
ence in  the  case.  If  Mr.  Fhilpot  had  commenced  an  action 
against  Johnson  for  this  money,  it  appears  to  me  that 
JTohnson  might  have  defended  himself  by  shewing  the  facts, 
that  he  had  received  the  money  on  account  of  a  bill  of 
Smedley,  which  had  never  been  paid,  and  that  he  was 
accountable  to  him  for  it ;  and  if  Johnson  might  have 
made  such  a  defence,  the  voluntary  payment  made  to  the 
defendant  does  not  exonerate  him  from  Mr.Smedley's 
claim. 

Upon  these  grounds,  I  retain  my  opinion  that  a  nonsuit 
was  right;  not  because  the  money  ought  not  to  have  been 
paid  to  Mr.  Smedley,  but  because  I  think  it  was  in  effect 
appropriated  by  the  order,  and  the  circumstances  of  the 
case,  to  him,  and  did  not  therefore  form  any  part  of  Jane 
Carter*6  assets. 

Rule  absolute  for  a  new  trial. 


ass 
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Biteh,  of  Pleas, 
1838. 


Where,  a  tam 
of  money  being 
due  from  A.  to 
B.,  C,  by  B/s 
request,  and 
for  his  accom- 
modation, drew 
a  bill  of  ex- 
change on  A. 
for  the  amount, 
which  A.  ac- 
cepted, and  C. 
then  indorsed 
the  bill  and 
gave  it  to  B., 
who  indorsed 
and  negotiated 
it ;— B.  having 
subsequently 
become  bank- 
rupt. Held, 
that  the  amount 
of  the  bill, 
which  was  dis- 
honoured, and 
paid  by  C,  was 
proveable  by 
him  under  the 
flat,  and  there- 
fore that  his 
right  of  action 
against  B.  was 
barred  by  the 
certificate. 


Haioh  V.  Jackson. 

PeTERSDORFF  moved  for  a  rule  to  shew  case  why 
the  bail«bond  given  by  the  defendant  in  this  cause  should 
not  be  set  aside^  on  the  ground  that  he  had  become  bank- 
rupt and  obtained  bis  certifipate.  It  appeared  from  the 
aflSdavitst,  that  the  action  was  brought  to  recover  the 
amount  of  a  bill  of  exchange  paid  by  the  plaintiff,  under 
the  following  circumstances*  The  defendant  having  a 
sum  of  money  owing  to  him  by  a  third  party i  the  plaintiff, 
at  the  defendant's  request,  and  for  his  accommodation, 
drew  a  bill  of  exchange  on  that  party  for  the  amount, 
which  the  latter  accepted ;  the  plaintiff  indorsed  the  bill 
and  handed  it  over  to  the  defendant,  who  also  indorsed 
and  negotiated  it.  Before  it  became  due  the  defendant 
had  become  bankrupt,  and  the  bill,  being  dishonoured, 
was  taken  up  by  the  plaintiff. 

Barstow  shewed  cause  in  the  first  instance. — ^The  ques- 
tion is,  whether  this  be  a  debt  proveable  against  the  de* 
fendant  under  the  fiat.  Now,  there  is  clearly  no  contract 
between  the  plaintiff  and  the  defendant  on  the  bill  itself, 
the  plaintiff  being  the  drawer  and  indorser,  and  the 
defendant  a  subsequent  indorser.  They  appear  to  stand 
only  in  the  situation  of  co-sureties  for  the  acceptor.  YaUop 
V.  Ebers  (a)  was  a  similar  case.  There  the  defendant  un- 
dertook, on  certain  considerations,  to  pay  the  balance  due 
on  a  bill  of  which  the  plaintiff  was  the  acceptor ;  and  after- 
wards engaged  to  deliver  up  the  acceptance  to  the  plaintiff 
within  a  month,  or  to  indemnify  him  against  it.  The  de- 
fendant became  bankrupt,  and  did  not  pay  or  give  any  in- 
demnity, and  the  plaintiff  was  obliged  to  take  up  the  bill. 
It  was  held,  in  an  action  for  a  breach  of  this  contract,  that 
the  plaintiff  could  not  have  proved  under  the  commission, 


(a)  I  B.  &  Ad.  698. 


EAKTER  TERM,  1  VFCT.  589 

either  for  a  debt  not  payable  at  the  time  of  the  bank-  ^*^.^f'*^ 
ruptcy,  or  for  a  contingent  debt,  or  in  the  character  of  \^ 

a  surety.  [Lord  Abinger,  C.  B. — Here,  as  between  the  Haioh 
parties,  the  bankrupt  was  the  principal,  and  the  plaintiff,  Jacksoit. 
vrho  lent  him  his  name,  a  surety  for  him.]  In  Clements 
V.  Langley  {a),  the  defendant,  who  was  one  of  five  co* 
obligors  in  a  bond  for  the  due  payment  of  principal  and 
interest  for  money  borrowed  by  C,  became  bankrupt 
after  a  forfeiture  had  accrued  by  non-payment  of  interest, 
which,  however,  was  subsequently  paid.  C.  afterwards 
made  default  in  payment  of  the  principal,  and  payment 
was  enforced  from  the  four  solvent  co-obligors.  It  was 
held  that  they  could  not  prove  against  the  plaintiff  under 
the  commission,  for  contribution.  [Lord  Abinger,  C.  B. 
— There  they  were  not  sureties  for  him;  the  question 
arose  among  co-sureties  for  another  party.]  So  here,  the 
plaintiff  and  the  defendant,  it  is  submitted,  were  only  co- 
sureties to  the  holder  of  the  bill  for  the  acceptor. 

Lord  Abimger,  C.  B. — The  plaintiff  was  surely  for  the 
bankrupt ;  all  you  can  say  is,  that  he  was  also  surety  for 
the  acceptor. 

Parkb,  B. — It  certainly  strikes  me  that  the  plaintiff  is 
surety  for  the  debt  of  the  bankrupt,  contracted  by  his 
obtaining  credit  on  the  bill  so  indorsed  by  the  plaintiff.  It 
being  an  existing  bill,  the  agreement  is,  that  the  plaintiff 
shall  indorse  it,  in  order  that  the  defendant  may  obtain 
an  advance  of  money  on  it.  The  plaintiff,  certainly,  is  not 
an  immediate  surety,  but  only  on  the  default  of  the  ac- 
ceptor. 

The  rest  of  the  Court  concurred. 

Rule  absolute,  without  costs. 

(a)  5  B.  &  Ad.  373. 
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An  attorney 
need  not  de- 
liver a  signed 
bill  for  dit- 
buriements  by 
him  as  attorney 
in  a  cause  in 
respect  of  which 
he  does  not 
Intend  to  make 
any  charge  to 
bis  client. 

Quare,  whe- 
ther a  sum  of 
money  paid  by 
an  attorney  on 
taking  out  a 
rule  to  dis- 
continue, is  a 
taiabieitemt 


Sparrow  r.  Johns. 

A  RULE  had  been  obtained,  calling  upon  Mr.  Arm- 
strong, the  plaintiff's  late  attorney  in  this  cause,  to  shew 
cause  why  he  should  not  deliver  to  the  plaintiff,  or  ber 
husband,  a  true  bill,  subscribed  with  his  hand  and  name, 
of  all  fees,  charges,  and  disbursements  in  all  matters  in 
which  he  had  been  concerned  as  attorney  for  the  plaintiff, 
and  why  he  should  not  give  credit  for  all  sums  received  by 
him. — It  appeared  from  the  affidavits  on  both  sides,  that 
Mr.  Armstrong  was  tbe  brother  of  the  plaintiff,  and  bad 
acted  for  her  in  divers  matters  of  business  during  the  last 
four  years,  and  amongst  others,  had  conducted  this  cause 
as  her  attorney.  Mr.  Armstrong  swore  that  he  had  acted 
for  her  throughout  the  suit  without  fee  or  reward,  and  that 
he  had  no  intention  of  making  any  charge  in  respect  of  bis 
costs.  It  appeared  however,  that  he  had  rendered  her 
an  account  current,  in  which  was  an  item  of  15/.  5s*  for 
costs  paid  on  taking  out  a  rule  to  discontinue  in  the  above 
cause.  Differences  having  since  arisen  between  tbe 
parties,  Mr.  Armstrong  had  delivered  a  bill^  in  which  this 
item  of  15L  5s.  was  not  included. 


KeUy^  {Butt  with  him),  shewed  cause. — ^The  present 
application  is  made,  some  family  quarrels  having  arisen, 
only  for  the  purpose  of  introducing  a  taxable  item  into  the 
bill  called  for,  so  that  the  whole  account  may  be  subjected 
to  taxation.  But  inasmuch  as  the  attorney  distinctly 
swears  that  he  conducted  the  cause  gratuitously,  and  that 
he  intends  to  make  no  charge  in  respect  of  it,  tbe  statute 
does  not  apply.  The  delivery  of  a  bill  can  only  be  requi- 
site where  tbe  attorney  makes  a  claim  for  bis  costs.-*The 
Court  called  on 

Piatt  and  Hindmareht  contri. — The  item  of  16/.  5«.  was 
clearly  a  disbursement  made  by  the  attorney  in  the  course 


of  the  conduct  of  the  cause  by  him  as  attornejj  and  there-  MM.  ^M^m, 
fore  was  a  taxable  itev* ,  And  the  stat.  3  Jac.  1,  c.  7 
makes  it  imperative  on  the  attorney  to  deliver  his  wh|ile 
bill.  lAlderson,  B. — I  think  it  hardly  means  that  lie 
should  deliver  a  bill  when  he  does  not  mean  to  demand 
it.]  Hie  does  not  say  that  he  did  not  originally  intend  to 
niake  a  claim  in  respect  of  this  sum,  and  he  admits  that 
he  has  omitted  it  for  the  purpose  of  preventing  a  taxation. 
The  taking  out  a  rule  to  discontinue  on  payment  of  costs 
is  clearly  the  act  of  an  attorney  as  such  :  it  is  an  act 
whereby  he  prevents  the  further  consequences  of  the  pro- 
secution of  the  suit  to  his  client.  The  moment  youi  intro- 
duce the  judgment  oF  the  attorney  as  protective  of  the 
client's  interest,  the  money  disbursed  thereupon  becomes 
a  taxable  item.  Latham  v.  Hyde  (a),  Hill  v.  Humphreys  (i), 
Miller  v.  Towers  (c).  [Alderson^  B. — In  Prothero  v. 
Thomas  (rf)»  Cril^^s,  C.  J.,  puts  the  case  on  the  ground 
that,  in  order  to  compel  the  delivery  of  a  signed  bill,  there 
must  either  have  been  a  disbursement  in  a  cause  which 
the  attorney  is  managing  for  the  client,  or  he  must  be  suing 
to  recover  a  compensation  for  his  skill  and  labour].  The 
present  case  falls  within  the  first  branch  of  that  proposition. 
It  matters  not  whether  the  act  be  done  in  furtherance  or 
in  prevention  of  the  suit*  But,  further,  the  attorney  had 
no  right  to  exclude  this  item,  in  order  to  prevent  the  bill 
from  being  subject  to  taxation.  [Parke,  B. — He  has  no 
more  to  put  in  than  he  has  done,  because  he  does  not  meaa 
to  make  a  charge  in  respect  of  the  suit.]  In  Crowder  v. 
Sh^i!  («),  money  paid  by  the  attorney  for  the  clieoti  for 
costs,  was  held  to  be  a  disbursement  within  the  statute. 

Pauke,  B.— Whatever  question  there  might  have  beeti 
whether  xh\t  was  a  taxable  item,  where  the  relation  of  at- 
torney who  was  to   be   paid  and  client  subsisted,—- on 

(«)  ]  C.  &  M.  129.  (<0  6  Tanbt.  196. 

(by  ^  Bos.  &  P.  343.  (0  1  Csmpb.  437- 

(c)  Peake'a  N.  P.  C.  138. 

VOL.  III.  R  R  M.  W. 
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Exeh.  of  PUat,  which  I  have  considerable  doubt,— I  think  the  statute  does 

1QQQ 

not  apply  to  this  case,  where  the  attorney  does  not  mean 
to  act  as  an  attorney  for  fee  or  reward,  and  therefore  that 
his  bill  was  not  taxable.  The  rule  will  therefore  be  dis- 
charged, Mr.  Armstrong  undertaking  not  to  bring  any 
action  for  his  fees. 


The  rest  of  the  Court  concurred. 


Rule  discharged. 


Mortimer  v.  Preedy. 
A  writ  of  (rial    JLIEBT  for  use  and  occupation,  upon  a  parol  demise,  by 

was  directed  ,  .  ^    ,  ,  .  t       i  t>i 

to  be  tried  in  the  assignee  of  the  reversion  against  the  lessee.  Fleas, 
first,  nunquam  indebitatus;  secondly,  that  the  tenancy 
was  determined  by  act  and  operation  of  law,  before  the 
plaintiff  had  any  interest  in  the  premises,  and  before  any 
rent  was  due  to  him ;  on  which  issue  was  taken.  The 
plaintiff,  in  his  particulars,  claimed  the  sum  of  6/.  &. 
for  one  quarter's  rent  ending  at  Michaelmas  day,  1837. 
The  cause  was  tried  before  Arabint  Serjt,  at  the  Sheriff's 
tried:  ^ourt  in  Loudou,  by  an  order  made  under  the  3  &  4 
Will.  4,  c.  42.  It  was  then  objected  that  there  was  a 
mis- trial,  inasmuch  as  the  writ  of  trial  was  returnable  on  the 
19th  of  January,  but  the  cause  was  not  tried  until  the  20th, 
having  been  adjourned  from  the  18th.  It  appeared  in 
evidence^  also,  that  the  premises  in  respect  of  which  the 
rent  was  claimed  were  situate  in  the  county  of  Middlesex, 
andVccupation,  whercupon  it  was  objected  that  the  action  was  local,  and 
on  a  P™*  <*«-  could  ouly  bc  tried  in  that  county.  The  jury,  under  the 
direction  of  the  learned  Judge,  found  a  verdict  for  the 
plaintiff  for  the  amount  claimed,  leave  being  given  to  the 
defendant's  counsel  to  move  to  enter  a  nonsuit,  on  the 
grounds  of  objection  above  stated. 


the  Sheriff's 
Court,  Loodon, 
under  3  &  4 
Will.  4,  c  42, 
8. 17,  return- 
able on  the  19th 
of  January. 
A  court  was 
holden  on  the 
18th,  which 
was  adjourned 
to  the  20th,  on 
which  day  the 
cause  was 
—Semble,  that 
this  was  a  mis- 
trial, and  that 
application 
ought  to  have 
been  made  to  a 
Judge  to  have 
the  time  ex- 
tended. 

Semble,  that 
debt  for  use 


assignee  of 
the  reversion 
against  the 
lessee,  cannot 
be  maintained 
for  the  occu- 
pation which 
took  place  be- 
fore the  aMignment  pf  the  reTcnion. 
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Mansel  having  on  a  former  day  obtained  a  rule  to  shew  -^mA.  ^  puus, 
came  why  a  venire  de  novo  should  not  be  awarded  into  the  ^ 

county  of  MiddleseXi  and  why  the  plaintiff  should  not  pay     Mortimer 
the  coats  of  the  application,  Prbbdy. 

Gumey  shewed  cause. — In  Sherman  v.  Tinsley  (a), 
where  a  cause  (which  had  been  made  a  remaneti)  was  tried 
before  the  sheriff  on  a  day  subsequent  to  the  return  day 
of  the  writ  of  trial,  the  Court  said  they  would  amend  the 
record*  There  the  objection  appeared  on  the  record. 
In  this  case  no  amendment  is  required,  as  the  record  is 
correct,  and  states  that  the  trial  was  had  on  the  18tb,  (from 
which  day  the  cause  was  adjourned  to  the  20th.)  This  is 
the  proper  mode  of  entry  when  the  Court  is  adjourned 
from  a  former  day ;  for  the  sittings  are  but  one  day  in  law. 
That  was  decided  in  Jacobs  v.  Minieoni  (6),  where  the 
Court  said  that  all  the  verdicts  given  referred  to  the  first 
day.  The  same  point  was  decided  with  respect  to  the 
assizes,  in  an  anonymous  case,  1  Salk.  8.  He  also  cited 
Taylor  v.  Harris  (c). — It  is  the  same  as  if  the  cause  had 
been  tried  on  the  ISth^  or  as  if  it  had  been  commenced  on 
the  18th,  and  for  want  of  sufficient  time  to  finish  it,  had 
been  adjourned  to  the  20th. 

But  secondly,  it  is  said  that  the  action  was  local,  and 
that  the  cause  ought  to  have  been  tried  in  Middlesex ;  and 
Bond  V.  Cudmore  (d)  is  relied  upon.  But  that  was  a  per- 
fectly different  case;  that  was  the  old  action  of  debt  for 
rent  on  a  lease,  which  depended  on  the  privity  of  estate, 
and  the  right  of  action  would  arise  only  from  the  posses- 
sion of  the  land.  The  action  was  therefore  held  to  be 
local,  because  the  privity  of  contract  was  gone  by  the  as- 
signment of  the  reversion  and  the  attornment,  and  the  rent 
followed  the  land.  But  even  though  a  local  action  be 
brought  and  tried  in  a  wrong  county,  the  defect  is  cured 

(a)  4  Scott,  286.  (c)  3  Bos.  &  P.  549. 

(6)  7  T.  R.  31.  (d)  Cro.  Car.  183. 


6(M  CASES  m  THE  EXCHSaUER, 

JML  y  pum,  by  verdict,  by  die  stat.  16  &  17 Car.  2»  e.  8;  JIfayor  ^Im¥^ 
^^'        d^  V.  C4>fe((i).    [PflfAtf,  B.— There  is  some  diaculty  iii 


recovering  for  use  and  occupation  in  l^is  case.  lidw 
an  implied  contract  be  transferred-^a  contract  impKeli 
from  the  occupation  ?]  It  was  held  in  Ltmiey  v.  Hini^ 
son{b),  that  since  tlie  stat.  4  Anne,  c.  16,  s.  9,  the  action 
for  use  and  occupation  may  be  brought  by  the  assignee 
of  the  reversioni  without  attornment  of  the  tenant.  In 
King  V.  Fraser  (c),  it  was  held  that  debt  lies  for  use  and 
occupation  generally,  without  stating  where  the  premises 
lie,  or  any  of  the  particulars  of  the  demise.  So,  in  Kirt' 
landy.  Pounseit  (t/)^  and  Egler  v.  Marsden  (e),  the  one 
assumpsit  and  the  other  debt,  it  was  held  that  the  action 
for  use  and  occupation  is  not  a  local  action,  l/ilderson^ 
B.  -Another  doubt  is,  whether  the  second  objection  can 
be  taken  advantage  of  on  these  pleadings.  The  defendant 
has  not  pleaded  that  the  premises  were  situate  in  another 
county.] 

Mansel,  in  support  of  the  rule. — The  jurisdiction  of  the 
judge  of  the  sherifTs  court  in  this  case  arose  out  of  the 
stat.  3  &  4  Will.  4,  c.  42,  s.  1 7.  His  authority  is  defined  by 
that  statute,  and  he  is  to  return  the  writ  with  the  finding  of 
the  jury  indorsed  thereon,  at  a  day  certain  in  term  or  in 
vacation,  to  be  named  in  such  writ.  This  is  precisely  ana- 
logous to  the  case  of  mesne  process,  where  the  sheriff  can 
do  nothing  upon  the  writ  after  it  is  returnable.  The  return 
states  that  the  cause  was  tried  on  the  18th,  but  that  is  not 
according  to  the  fact,  and  the  mis-trial  is  not  cured  by  stat- 
ing that  on  the  record.  That  cannot  make  it  a  proceeding 
nunc  pro  tunc.  This  differs  from  the  case  of  the  death  of 
the  defendant  between  the  commission  day  and  the  day  bt 
trial,  as  the  assizes  are  considered  as  but  one  day ;  but 

(a)  7  T.  R.  583.  (d)  1  Taunt.  670. 

(b)  16  East,  99.  (e)  5  Taont,  28. 
{c)  6  East,  347. 
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bete  all  the  authority  ia  derived  from  and  liiaited  by  tba  Xtcuki  V  f^t^w^ 
ifjrii  of  trial.  On  the  19$h,  the  juriadiction  of  the  jii^ge  sJJSs 
of  the  Sheriff's  Court  was  at  an  end ;  and  even  if  tbe.trial 
bftd  bQen  commenced  in  doe  time»  be  had  no  autboriiy  to 
order  an  adjournment  beyond  the  day  stated  in  the  writ^ 
The. pbiintiff  ought  to  have  got  the  return  day  altered, 
and  the  writ  reeealed.  A  witness  could  not  be  indicted 
for  perjury  when  a  trial  had  been  had  under  the  circum- 
stances of  this  case. 

PilRKE,  B. — The  defendant  had  better  pay  the  money, 
and  the  parties  consent  to  a  stet  processus.  If  the  trial 
of  the  cause  has  not  commenced  before  the  writ  is  return- 
able»  the  proper  course  seems  to  be  to  apply  to  a  judge  to 
have  the  time  extended.  There  may  also  be  considerable 
difficulty  in  recovering  the  whole  of  the  rent  claimed.  The 
plaintiff  is  seeking  to  recover  for  the  use  and  occupation 
of  the  premises  for  a  by-gone  time,  and  before  he  had  the 
reversion.  The  proper  remedy  seems  to  be  an  action  of 
debt  for  rent  on  a  parol  demise. 

Alderson,  B. — The  parties  had  better  consent  to  this* 
arrangement,  as  there  are  difficulties  about  the  trial  taking 
place  after  the  writ  was  returnable. 

Rule  discharged  on  the  above  terms. 


ReoiNA  r.SncRiFF  of  Cheshire,  in  Goach  v.  Atkinson. 

vlN  shewing  cause  against  a  rule  nisi  for  setting  aside  The  rule  of 
an  attachment  against  the  sheriff  on  payment  of  costs,  11%  wu?4,^*^' 
Crompion  objected  that  the  affidavit  on  which  the  rule  ^"heSfiiulHr 
had  been  obtained  was  irregular.    The  late  rule  of  the  on  motion  to 

Mt  aside  a 
reguUr  attach- 
ment or  baiI-bond)i  it  an  eiact  transcript  of  the  rule  of  the  King's  Bench,  M.  59  Geo.  S,    The 
report  of  the  latter  in  2  B.  &  Aid.  240,  which  is  adopted  into  the  books  of  practice,  is  erroneous, 
in  reading  *'  for  his  and  their  only  indemnity."    The  words  of  the  original  rale  an  **  fyt  his  and 
their  indemnity  only." 
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Rbgina 

Sheriff  of 
Cheshire, 


BxOt.  of  Pleat,  Exchequer,  H.  7  Will.  4  (a),  required  that  the  affidavit 
should  state  the  application  to  be  really  and  truly  made 
on  the  part  of  the  sheriflPor  bail|  "  at  his  or  their  own  ex- 
pense, and  for  his  or  their  indemnity  only/'  The  present 
affidavit  varied  from  that  form,  being  in  the  terms — "and 
for  his  only  indemnity." 

Butt,  contrd,  urged  that  the  meaning  was  substantially 
the  same ;  and  that,  at  all  events,  inasmuch  as  the  parties 
had  been  misled  by  pursuing  the  language  of  the  analo- 
gous rule  of  the  King's  Bench,  M.  59  Geo.  3,  which  was 
in  the  terms  *'  for  his  or  their  only  indemnity,"  and  was 
so  stated  in  the  books  of  practice  (6),  an  amendment  ought 
to  be  allowed. 

Parke,  B.,  said  that  the  affidavit  ought  to  follow  the 
prescribed  terms  of  the  rule,  and  it  was  therefore  irre- 
gular; but  under  the  circumstances,  it  might  be  amend- 
ed. His  Lordship  then  stated  that  the  rule  in  this  Court 
ought  to  be  made  to  correspond  with  that  in  the  King's 
Bench,  of  which  it  was  meant  that  it  should  be  an  exact 
transcript,  and  suggested  that  a  new  rule  should  be  drawn 
up  for  the  purpose.  On  referring,  however,  to  the  origi- 
nal rule  of  the  King's  Bench,  it  was  discovered  that  the 
words  in  fact  were  *'  for  his  and  their  indemnity  only,"  and 
that  the  two  last  words  had  been  inverted  in  the  copy  set 
forth  in  2  B.  &  Aid.  240,  and  thence  copied  with  the  same 
error  into  the  books  of  practice. 

« 
The  objection  was  then  waived,  and  the  rule  was  made 

absolute  on  terms  (c). 


(a)  2  M.  &  W.  219. 

(b)  Tidd'sPr.  316;  Arclibold's 
Br.  B.  R.,  by  Chitty,  14?  j  Arch- 
bold's  Practice  of  Country  Attor- 
nies,  172,  (where  the  author  com- 
ments on  the  supposed  yariance 
between  the  rules  of  the  King's 
Bench  and  Exchequer.) 


(c)  This  case  occurred  before 
Parke,  B.,  sitting  alone,  on  the 
last  day  of  Trinity  Term,  but  is 
inserted  here,  it  being  con^dered 
desirable  that  the  error  as  to  the 
terms  of  the  rule  should  be  set 
right  as  soon  as  posttble* 


EASTER  TERM}  1  VICT.  607 

1838. 

Sir  J,  Lubbock,  Bart,  and  Others  v.  Edward  Tribe.  " 

ASSUMPSIT  for  money  piaid,  and  upon  an  account  L.  &  Co.,  being 
stated.  Plea,  non  assumpsit.  At  the  trial  before  Lord  k.,  recew^  oo 
Abinger,  C.  B.,  at  the  London  Sittings  after  Michaelmas  SJ'e'^for^oo/. 
Term,  the  facts  appeared  to  be  that  the  plaintiffs,  who  are  from  one  E.  x., 

drawn  by  bim 

bankers  in  London,  in  the  course  of  their  business,  in  the  upon  tbe  Bank 
year  1835,  became  the  bankers  of  a  company  for  working  ^hich^chequc 
copper-mines  in  Cornwall,  called  the  Kellewerris  Consoli-  J^gJ*'^'  ^^ 
dated  Mining  Company,  of   which   Henry  Tribe,  the  E.T.,  attbe 
brother  of  the  defendant,  was  the  secretary.    About  the  ^co^uTote' 
time  when  they  were  asked  to  open  the  account,  they  re-  of  Engfan^*^ 
ceived  from  the  company  a  book  containing  the  forms  of  requeatmg  tbem 

not  to  pay  tbe 

receipts  which  were  to  be  given,  upon  any  money  being  cheque  if  pre- 
paid in  to  the  account  of  the  company  for  the  purchase  wu  afterwarda 
of  shares.    On  the  21st  of  November,  1835,  a  cheque  ^l^^^^^J 
was  brought  to  the  banking-house  of  the  plaintiffs,  drawn  give  them  an- 
by  tiie  defendant  on  the  Bank  of  England  for  100/.,  for  Ihe  same 
which  he  then  paid  in  to  the  account  of  the  company,  J^it^ng'lm** 
and  their  clerk,  Mr.  Woods,  gave  a  receipt  for  this  sum  **}f?"°**L''?™ 
on  account  of  the  directors  of  the  company,  in  the  fol-  he  might  sua- 

•       .  «.  r  tain  by  so 

lowmg  ordinary  form  :—  doing/which 

£.  T.  promised 

•*  Kellewerris  Consolidated  Mining  Company,  !«  ?°» *."*^  **»« 

o  r     J9  mdemnity  was 

London,  November  Slst,  1835.  accordingly 

no.  /S£7.  subsequently 

*•  Received  on  account  of  the  directors  of  the  above  JH'®^*  ^°  \^ 

Co.  to  say  he 

company,  the  sum  of  one  hundred  pounds,  being  the  de-  co»w  not  con- 

.  tn/x     ,  *  6  Tcniently  send 

posit  on  lUO  shares.  the  cheque,  but 

"  For  Lubbock.  Forster,  &  Clarke,    ^'l  u^eTrL 

Wm.  Woods."  opportunity  of 

handing  them 
the  amount. 

Some  time  in  January  1S36,  Henry  Tribe  called  upon  L.  &  Co.  were 
the  plaintiffs,  and  requested  them  to  give  the  company  ^d*^obi^ged  to 

pay  the  amount 
of  the  lost  cheque  to  K. : — Held,  under  these  circumstances,  that  an  action  by  L«  &  Co.  against  £. 
T.,  for  money  paid,  or  on  an  account  stated,  could  not  be  supported. 
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•EmA. ^o/Pteuii  credU  in  account  for  lOOA,  for  which  they  had  giren  the 
above  acknowledgment^  which  was  produced,  and  ae« 
kiiowledged  by  Mr.  Woods  to  be  in  his  hand-writMig;  bat 
the  cheque  could  no  where  be  found,  nor  was  aoy  entry 
of  it  made  in  the  plaintiffB'  books.  Inquiries  were  made  at 
the  Bank  of  England,  but  it  was  found  that  no  such  cheque 
had  ever  been  presented  there  or  paid.  The  defendant^  at 
the  instance  of  the  plaintiffs,  wrote  a  letter  to  the  Bank  of 
England,  requesting  them  not  to  pay  the  cheque  if  pre* 
sented*  Several  interviews  took  place  between  the  pkiii- 
tiffii  and  the  defendants  upon  the  subject,  on  which  occa«> 
sions  he  was  asked  to  pay  the  100/.  or  give  another  cheque 
for  the  amount,  as  the  plaintiffs  were  bound  to  make  »good 
that  sum  to  the  copipany  upon  the  receipt  that  had  been 
given.  Promises  to  settle  the  matter  were  made  from 
time  to  time  by  the  defendant,  and  the  following  letters 
also  passed  between  the  parties.  The  first  was  from 
the  plaintiffii  to  the  defendant,  dated  the  S4th  of  JVIardi, 
1836,  and  was  as  follows  : — ''  On  or  about  the  SSrd 
or  34th  of  November,  we  received  on  account  of  the 
Kellewerris  Mining  Company,  a  draft  drawn  by  yoa  on 
the  Bank  of  England  in  favour  of  Mr.  H.  Tribe,  dated 
on  one  of  the  above  mentioned  days,  which  draft  was  lost 
or  accid^itly  destroyed  by  us,  and  notwithstanding  we 
have  endeavoured  to  find  it  by  a  diligent  search,  we  have 
not  succeeded :  we  therefore  request  the  favour  of  your 
giving  us  a  fresh  draft  in  lieu  of  it  for  (he  same  sum,  and 
hereby  indemnify  you  from  all  loss  which  you  may  sustain 
by  so  doing,  and  beg  to  thank  yon  for  the  trouble  you 
have  already  taken,  in  requesting  the  Bank  of  England  to 
stop  the  missing  draft  in  case  it  had  been  presented." 
The  second  letter  was  an  answer  from  the  defendant  to 
the  plaintiffs,  dated  the  25ih  of  March,  1886.  *'  Yours  of 
the  34fth  instant  brings  under  my  notice  what  had  escaped 
my  attention ;  I  am  leaving  home  to*day  for  a  short  time, 
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and  send  my  book  to  the  Bank  to  be  made  up ;  onmjf  &m*«  ^  PUat, 

return  I  sliaU  have  the  pleasure  of  handing  you  a  Jir^sh 

drafts  on  the  terms  contained  in  your  letter."    The  third 

letter  was  from  the  defendant  to  the  plaintifis,  dated  Julyi 

1836.    '*  I  am  very  much  annoyed  at  having  allo«ved  the 

lost  cheque  to  be  so  long  open  between  us ;  /  ought  io  be 

quiie  sali^ed  wiih  the  toritten  indemnity  sent  by  your 

highly  esteemed  firmi  and  it  would  have  been  a  pleasure 

to  me  to  have  testified  my  complete  satisfaction  with  it,  by 

instantly  handing  you  another  draft,  but  in  truth  I  have 

laid  out  so  much  in  mining  shares,  without  being  able 

during  the  present  year  to  realise  anything  near  the  prices 

I  have  paid>  that  I  cannot  conveniently  send  a  cheque. 

The  matter  is  constantly  present  to  me,  and  I  shatt  take 

the  very  earliest  opportunity  of  handing  you  the  amount,** 

The  plaintiffs  deferred  for  some  time  to  give  credit  to  tlie 

company  for  this  100/.j  but  being  pressed  to  do  sO|  on  the 

21st  of  April,  1837|  they  credited  their  account  with  that 

sum.    In  May,  1837|  they  commenced  this  action  against 

the  defendantf  to  recover  the  sum  of  100/.  as  money  paid 

to  bis  use.    It  was  objected  at  the  trial,  that  under  the 

above  circumstances,  an  action  for  money  paid  would  not 

lie ;  but  the  learned  Judge  directed  a  verdict  to  be  entered 

for  the  plaintiffs  for  the  sum  claimed,  giving  the  defendant 

leave  to  move  to  enter  a  nonsuit     Piatt  having  obtamed 

a  rule  accordingly, 

Maule  now  shewed  cause. — It  is  not  contended  here 
that  the  plaintiffs  have  not  a  right  to  call  upon  the  de« 
fendant  to  pay  tliem  the  100/.,  but  it  is  said  that  it 
cannot  be  done  in  this  form  of  action.  But  this  action  is 
maintainable,  inasmuch  as  upon  the  facts  proved  the  case 
results  to  money  paid  to  the  defendant's  use,  and  the 
jury  were  warranted  in  so  finding.  The  defendant,  by 
drawing  this  cheque  upon  the  Bank  of  England,  where 
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jBccft.  0/  PUat,  he  kept  an  account,  authorized  the  Bank  to  jmy  the 


183S. 


100/.  on  his  behalf;  but  this  direction  to  pay  the 
holders  of  the  cheque  (the  company)  1002.  turns  out  to 
be  abortive  from  the  loss  of  the  cheque  ;  that  loss  is 
made  known  to  the  defendant  by  the  plaintiflfs,  who,  at 
his  request,  indemnify  him  against  the  re-appearance  of 
the  cheque ;  and  then,  relying  upon  the  defendant's  en- 
gagement to  pay  the  100/.,  the  plaintiffs  pay  that  sum  to 
the  company  which  the  Bank  of  England  was  to  have  paid 
them  for  the  defendant.  The  plaintiffs  would  not  have 
undertaken  to  pay  what  the  Bank  of  England  ought  to 
have  paid,  but  for  the  loss.  The  plaintiffs  are  thus  sub- 
stituted for  the  Bank  of  England ;  and  as  the  latter  might 
have  maintained  an  action  for  money  paid  if  the  cheque  had 
not  been  lost,  but  had  been  presented  to  and  paid  by  them, 
so  also  may  the  plaintiffs.  It  is  in  fact  a  payment  made 
by  the  plaintiffs  under  a  direction,  express  or  implied, 
by  the  defendant.  Such  direction  sufficiently  appears 
from  his  letters.  When  the  defendant  says,  "  I  will 
hand  you  a  fresh  draft  on  the  terms  contained  in  your 
letter,"  it  is  the  same  thing  as  saying  "  I  will  hand  you  the 
money."  In  his  second  letter,  too,  he  says,  "  The  matter 
is  constantly  present  to  me,  and  I  shall  take  the  very 
earliest  opportunity  of  handing  you  the  amount**  [ParkCf 
B.— Those  letters  were  in  1836.  The  plaintiffs  did  not 
give  the  company  credit  for  this  100/.  till  April,  18S7.} 
They  had  allowed  them  to  overdraw  their  account  in  con- 
sequence of  the  receipt  of  that  sum.  [Lord  Abinger^ 
C.  B. — The  defendant  contends  that  the  plaintiffs  were 
under  an  obligation  to  pay  this  cheque  at  all  events,  and 
that  it  could  not  be  called  a  payment  on  his  account  or 
to  his  use.  Par/rCf  B. — Is  it  not  the  same  as  if  the 
defendant  had  said  to  the  plaintiffs—^'  If  you  will  pay 
your  own  debt,  I  will  rtpay  you  ; "  that  would  not  be 
money  paid  for  the  defendant.]     But,  secondly,  if  this 
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money  cannot  be  recovered  under  the  count  for  money  BmOl  of  Pktuf 


paidi  the  action  is  maintainable  upon  the  account  stated. 
The  evidence  showed  applications  for  payment  of  this  sum 
by  Woods  and  another  clerk;  an  indemnity  is  given  i)y  the 
plaintiffs,  and  the  defendant  says,  on  receipt  of  it,  **  on 
my  return  I  shall  have  the  pleasure  of  handing  you  a  fresh 
draft  on  the  terms  contained  in  your  letter*' — by  which 
be  was  bound  to  hand  to  the  plaintiffs  a  draft  payable  to 
bearer  on  demand.  The  amount  is  ascertained  to  be  100/., 
and  the  defendant  says,  *'  The  matter  is  constantly  pre- 
sent to  me,  and  I  shall  take  the  very  earliest  opportunity 
of  handing  you  the  amount."  That  is  abundant  evidence 
of  a  promise  to  pay,  to  support  an  account  stated.  IParie, 
B.-^It  was  a  good  consideration,  perhaps,  for  a  special  ac- 
tion of  assumpsit ;  but  as  regards  an  account  stated,  there 
was  no  antecedent  debt.]  If  the  defendant  was  bound  tio 
give  a  draft  payable  on  demand  for  100/.,  he  is  in  the  situ- 
ation of  owing  a  debt  for  that  amount.  The  plaintiffs  say, 
"Pay  us  that  100/.,"  and  defendant  says,  "I  soon  will 
pay  you.'*  That  is  an  admission  that  100/.  is  due,  which 
amounts  to  an  account  stated. 

Plattt  in  support  of  the  rule. — Perhaps  a  count  might 
be  framed  to  enable  the  plaintiff  to  recover  general  da- 
mages for  the  breach  of  the  agreement  contained  in  these 
lettersj  but  this  action  cannot  be  maintained  on  either 
count.  To  support  the  count  for  money  paid)  there  must 
have  been  either  an  express  authority  directly  given  by  the 
defendant  for  the  payment,  or  an  implied  authority  for  that 
purpose,  as  in  the  instance  of  a  surety  paying  a  debt  for 
his  principal,  or  where  a  man  becomes  a  party  as  indorser 
of  a  bill  of  exchange,  and  so  has  authority  to  pay  it  for  the 
drawer  and  acceptor.  But  here  the  plaintiffs  bad  no  autho- 
rity whatever  to  pay  this  money.  The  duty  of  the  plaintiffs 
was  a  duty  arising  from  having  lost  a  document  belonging 
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SMi  y  Kmi^  to  iheir  costomer,  for  which  they  were  responsible.    Tbea 
ae  to  the  aocount  stated ;  the  form  of  it  shews  .that  it  ( 


not  be  supported  in  this  case ;  it  supposes  an  .aiitecedent 
debt.^^  debt  "  before  that  time  due  and  owing.*?  Heve 
these  was  no  debt  at  all  due  from  the  defendant  io-  the 
plaintiffs — the  cheque  drawn  upon  the  Baidc  of  Engfand 
could  not  make  the  defendant  a  debtor  to  them.  Tlie 
plaiiitiffii  were  never  to  receive  tlie  money  for  their  own 
use;  they  were  only  the  agents  of  the  company.-^He  cited 
Spencer  v.  Parnf  (a)j  and  Hanmrd  v.  JRobi»gon  {b),  and 
was  then  stopped  by  the  Court* 

Lord  AdiNGERi  C«  B.— Whatever  inclination  we  may 
feel  not  Co  allow  Mr.  Tribe  to  keep  this  money  any  longer 
in  his  bands,  the  Court  are  compelled  to  pronounce  die 
objection  Mr.  Plaii  has  taken  to  be  a  just  one,  and  that  the 
defendant  was  not  a  debtor  to  the  plaintiA;  tliough  I  en- 
tertained a  dottbt  upon  it  at  thetriaU  It  appeared  that 
tbb  defendant  was  indebted  to  the  Kellewerris  Company 
fbr  oeftain  shares,  and  when  they  threatened  to  bring  an 
action  against  him  for  the  amount,  he  said,  **I  barepaid 
it  (by  cheque  ot  note  of  hand)  to  your  agents,**  the  phi»- 
tifle.  If  be  did  so,  and  they  afterwarde  refused  or  ne- 
gleclefd  to  present  the  cheque  at  the  proper  time,  and  lost 
it,  they  are  accountable  to  the  Kellewerris  Company,  and 
he  is  not  accountable  to  them :  when  they  failed  to  pre- 
sent the  cheque  in  doe  time,  they  made  it  their  own,  and 
they  are  bound  to  pay  the  company,  and  cannot  recover 
fVom  the  defendant.  Then  as  to  the  aocount  stated :  I 
bate  oHlen  observed  that  there  is  a  good  deal  of  confusion 
in  khe  books  on  questions  of  accounts  stated, — ^not  the  older 
boQJkS)  bat  the  modern  ones;  they  lay  down  tbisi  that 
where  there  is  any  promise  to  pay  a  sum  of  money  as  due 

(«)     Kef.  &  M.  770|  3  A<L  &  EU.  Sdl.  .         (b)  7  B.  &  €.  90. 
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from'  A.  to  B.5  it  is  evidence  of  an  account  stated ;  which  BMk*  ^Abciv 

meani  this,  that  the  simple  promise,  if  it  stand  unex^ 

plained  and  uncontradicted ,  is  evidence  to  go  to  a  jury. 

that  the  plaintnff  claims  that  sum  to  be  due,  and  that  there        XsTss. 

ax€  matters  of  account  between  the  parties ;  it  does  not  go 

futther  than  that;  and  it  is  only  when  you  oome  to  look 

at  the  facta  on  which  the  promise  was  made»  that  you  ave 

enabled  to  see  whether  it  is  an  account  stated  or  not.   Herie 

there  was  nothing  due  from  the  defendant  to  the  plaintiffs 

at  all :  the  only  thing  in  respect  of  which  they  had  a  claim 

upon  him  was  upon  his  promise,  and  they  might  have  had 

an  action  against  him  for  not  performing  that  promise,  be- 

cauBC  no  doubt  it  was  made  upon  a  good  and  sufficient 

coneideration ;  but  it  was  not  in  the  nature  of  any  debt 

due  from  the  one  to  the  other  at  all. 

ParkBi  B. — I  am  of  the  same  opinion.  It  seems  to  me 
that  the  action  is  not  maintainable  eidier  on  the  count  for 
money  paid,  or  on  the  count  upon  the  account  stated*  As 
to  the  count  lor  money  paid,  the  money  was  not  paid  on 
the  account  of  the  defendant  at  all*  M^hen  he  gave  the 
cheque,  and  the  plaintiffs  received  it  to  ttie  account  of 
the  Kellewerris  Company,  they  became  liable  to  the  com- 
pany for  the  due  presentation  of  the  cheque*  Tbeyi 
however,  lost  it,  and  tlic  defendant  became  exonerated' 
altogether ;  he  was  not  liable  to  pay  any  more  than  he 
would  be  liable  to  pay  through  the  means  of  his  cb^ue» 
If  it  was  a  valid  cheque,  and  would  have  been  paid  on 
due  presentment,  which  I  collect  from  the  circnmstaoees 
of  the  case,  the  plaintiffs  would  become  responsible  for 
the  full  amount  of  it  to  the  Kellewerris  Company.  •  In 
that  state  of  things,  a  correspondence  takes  place  be* 
tw^een  the  plaintiffs  and  the  defendant,  which  amounts 
to  a  special  agreement,  that  he  is  to  give  a  fresh  cheque  if 
the  plaintiffs  will  give  him  an  indemnity;  and  on  that 
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Batch,  tj  Mfl^  agreement  it  appears  to  me  an  action  might  be  maintained ; 
but  not)  I  think,  for  money  paid,  because  the  payment  of 
the  money  does  not  exonerate  the  defendant  from  any  lia* 
bility  at  all ;  it  is  not  money  paid  to  his  use ;  it  is  money 
paid  to  the  plaintiffs*  own  use,  who  are  bound  to  make 
good  the  amount  to  the  Kellewerris  Company.  This 
case  falls  within  the  principle  which  was  correctly  laid 
down  in  the  case  cited  by  Mr.  Flatty  of  Spencer  y.  Parry. 
I  am  therefore  of  opinion  that  the  count  for  money  paid 
cannot  be  supported  in  this  case.  Then  as  to  the  account 
stated.  The  form  of  that  count  is  **  for  money  found  to  be 
due  from  the  defendant  to  the  plaintiffs  on  an  account  then 
and  there  stated  between  them;*'  whereas,  according  to  the 
correspondence  between  these  parties,  all  that  passed  was 
a  special  agreement  for  the  giving  of  another  cheque ;  and 
if  that  were  held  to  be  an  account  stated  for  money  due 
and  owing,  it  would  be  going  to  a  much  greater  length 
than  the  Courts  have  yet  gone,  in  extending  the  meaning 
of  the  account  stated.  It  appears  to  me  that  nothing  more 
is  to  be  collected  from  the  letters,  than  a  repetition  of  a 
special  promise  upon  a  sufficient  consideration  ;  and  that 
the  proper  course  to  be  pursued  would  have  been  for  the 
plaintiffs  to  have  brought  an  action  for  the  breach  of  such 
promise. 

BoLLAND,  B. — I  am  of  the  same  opinion.  As  to  the 
count  for  money  paid,  it  appears  to  me  that  it  cannot  be 
supported,  for  the  reasons  which  have  been  given  by  my 
brother  Parke;  there  was  no  debt  at  all  that  made  the 
defendant  liable  for  money  paid.  Then,  in  regard  to  the 
account  stated,  it  was  the  only  part  of  the  declaration 
which  I  thought  originally,  when  the  case  first  came  before 
us,  could  be  supported ;  but  I  am  now  of  opinion  that 
that  count  also  cannot  be  made  available.  The  distinc- 
tion taken  by  the  Court  in  this  case  was  taken  also  in  the 
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case  of  Tucker  y.  Barrow  (a).    There  Bayley,  J.,  states,  Mtdk.  of  Finu, 
that  an  admission  of  a  subsisting  debt  is  necessary  as  evi- 
dence  to  support  an  account  stated.    Here  there  was  no 
subsisting  debt  at  the  time. 

AldersoNi  B«i  concurred. 

Maule  then  applied  for  leave  to  amend : — 

Sed  per  Curiam* — ^We  have  no  power  to  direct  an 
amendment.  It  would  in  fact  be  stating  an  entirely  new 
cause  of  action. 

Rule  absolute. 

(a)  7  B.  &  Cr.  624 ;  1  M.  &  Ry.  518. 

Troup  v.  Boffi. 

Assumpsit  to  recover  lOO/.  for  goods  sold  and  deli-  To  an  action 
veredy  and  the  like  sum  upon  an  account  stated.    Plca^  anunptu  in 
that  heretofore  and  before  the  commencement  of  this  suit,  l^^JI'J^l  §^^ 
to  wit,  on  the  12th  July,  1837,  at  a  Court  then  held  by  «j«»d,&c., 

•'the  defendant 

Thomas  Barton  Bowen,  Esq.,  one  of  her  Majesty's  Com-  pleaded  hit 
missioners  for  the  Relief  of  Insolvent  Debtors,  at  Dover,  in  iH^^^  of*"* 
the  county  of  Kent,  he  the  defendant,  then  being  an  insol-  JJ^^i"  ^"Jg^j 
vent  debtor  in  actual  custody,  and  a  prisoner  in  the  rsloI  Act;  to  whicii 

-^  ^       ,      ,  .  ,  n      ,.     ,.       .  1  the  plaintiff 

of  Dover  Castle,  by  a  certain  order  of  adjudication  then  replied,  that 
duly  made  in  that  behalf,  was  duly  discharged  according  thepuSnt^/ 
to  a  certain  act  of  Parliament  made  and  passed  in  the  7**  "*™f^  *°* 

"^  inserted  by  the 

seventh  year  of  the  reign  of  his  late  Majesty  King  George  defendant  in 
the  Fourth^  intitled  *'  An  act  to  amend  and  consolidate  yet  be  had  ' 
the  laws  for  the  Relief  of  Insolvent  Debtors  in  England,**  °°JiJ^^f  ,,,^ 
of  and  from  the  said  several  promises  and  causes  of  ac-  filing  of  the 

,         ,  1  n    1  .       »       1     1         .  petition,  or  of 

tion  and  each  and  every  of  them,  m  the  declaration  men-  the  time  ap- 
pointed for  the 
hearing  npon  it: — Held,  on  demurrer,  that  the  replication  was  bad,  as  it  did  not  allege  that  the 
pUintiff  was  a  creditor  to  the  amount  of  5L,  so  as  to  be  entitled  to  notice  under  the  43ad  section 
of  the  7  Geo.  4,  c  57. 
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Exek,  of  PiH»i  tionedi  and  the  said  order  and  discbarge  still  remains  in 
-  full  force.    Verification. 

Tkovp  Replication. — That  although  the  plaintiff  was  named 

IBoFrr.  and  inserted  by  the  defendant  as  a  creditor  of  the  de- 
fendant for  and  in  respect  of  the  causes  of  action  in  the 
declaration  mentioned  in  the  schedule  of  the  defendant, 
and  of  and  from  the  debts  contained  in  which,  and  no  other, 
the  defendant  was,  by  the  said  order  in  the  said  plea 
mentioned,  discharged ;  yet  the  plaintiff  in  fact  further 
says,  that  he  the  plaintiff  did  not  at  any  time  before  the 
making  of  the  said  order,  have  any  notice  whatever  of  the 
filing  of  the  petition  upon  which  the  defendant  applied  for 
his  discharge  as  aforesaid,  and  of  the  said  schedule,  and  of 
the  time  and  place  appointed  for  hearing  the  matters  of 
such  petition  and  schedule.  And  the  plaintiff  further 
says,  that  at  and  thence  continually  from  the  time  of  the 
filing  of  the  said  petition  and  schedule,  until  the  making 
of  the  said  order,  he  the  plaintiff  was  resident  within  the 
United  Kingdom,  to  wit,  in  the  city  of  London,  and  he 
could  and  might,  and  ought  to  have  been  served  with 
such  a  notice,  according  to  the  said  statute,  and  whereof 
the  said  defendant  always  well  knew.    Verification. 

To  this  replication  there  was  a  demurrer  assigning  the 
following  causes : — ^For  that  the  defendant  hath  by  his 
plea  pleaded  that  he  was  duly  discharged  from  the  several 
promises  and  causes  of  action  in  the  declaration  mentioned, 
according  to  the  act  of  Parliament  in  the  plea  mentioned, 
and  by  the  order  of  adjudication  in  the  plea  also  men* 
tioned,  and  that  such  order  then  remained  in  force,  yet 
the  plaintiff  hath  not  by  his  replication  denied  the  matters 
so  pleaded  as  aforesaid,  nor  replied  any  matter  or  thing 
which  shows  that  the  defendant  was  not  entitled  to  the 
benefit  of  the  act,  or  that  the  defendant  was  not  duly  dis* 
charged  according  to  the  provisions  thereof.  And  also, 
for  that  the  plaintiff,  although  he  hath  by  his  replica* 
tion  admitted  that  he  was  named  and  inserted  by  the 
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defendant  as  a  creditor  of  the  defendant  for  and  in  respect  Ak*.  V/Anu^ 

1QOQ 

of  the  causes  of  action  in  the  declaration  mentioned  in  the 
schedule  of  the  said  defendant,  yet  he  hath  not  in  and  by 
his  said  replication  replied  any  matter  or  thing  sufficient 
to  shew  that  the  defendant  was  not  duly  discharged,  but 
has  relied  upon  the  want  of  any  notice  to  him  the  plaintiff 
before  the  making  of  the  order  for  the  filing  of  the  peti- 
tion upon  which  the  defendant  applied  for  his  discharge^ 
and  of  his  schedule,  and  of  the  time  and  place  appointed 
for  hearing  the  matters  of  the  said  petition  and  schedule, 
whereas  the  omission  to  give  such  notice  to  the  plaintiff 
was  the  omission  of  the  Court  for  the  Relief  of  Insolvent 
Debtors,  or  the  omission  or  neglect  of  some  officer  thereof, 
and  does  not  invalidate  the  discharge  of  the  defendant, 
the  schedule  filed  by  the  defendant  having  described  the 
name  of  the  plaintiff  and  the  causes  of  action  in  the  decla- 
ration mentioned :  and  also  for  that  the  matter  relied  on 
by  the  plaintiff  in  his  said  replication,  namely,  the  want  of 
notice,  if  any  objection  at  all,  is  at  most  only  a  ground  for 
applying  to  the  Court  for  the  Relief  of  Insolvent  Debtors 
to  rehear  the  matters  of  the  said^  petition  of  the  defend- 
ant, or  to  review,  vary,  or  discharge  the  said  order,  and  is 
no  answer  in  this  action  to  the  order  discharging  the  de- 
fendant, so  long  as  the  same  remains  a  record  of  the  said 
Court  for  the  Relief  of  Insolvent  Debtors,  in  no  wise  re« 
versed,  annulled,  set  aside,  or  otherwise  vacated.  And 
also,  that  the  plaintiff  having  replied  that  he  had  not  at 
any  time  before  the  making  of  the  said  order  any  notice 
whatever  of  the  filing  of  the  said  petition,  and  that  he, 
the  plaintiff,  was  resident  within  the  United  Kingdom,  and 
could,  and  might,  and  ought  to  have  been  served  with 
such  notice,  must  be  taken  by  his  said  replication  to  have 
relied  on  the  want  of  notice  to  himself  personally,  yet  the 
plaintiff  hath  not  averred  or  shown  by  his  said  replication 
that  he  was  a  creditor  whose  debt  amounted  to  the  sum  of 
d/r,  or  that  he  was  in  any  otherwise  entitled  to  such  notice, 
vox..  Ill*  s  8  M.  w. 
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Mack*  ^''Mf,  And  slsoi  that  il  does  not  appear  with  sufficient  eertaiuty 

«^  in  or  by  the  said  replioatioHi  whether  the  plaintiff  relies  on 

Taeor        the  want  of  notice  to  himself  personally,  or  that  no  notice 

aovra        was  given  in  the  London  QasettCj  and  by  reason  thereof 

the  defendant  cannot  take  any  safe  or  certain  issue  thereon* 

J^rpiSf  in  support  of  the  demurrer.-^The  replieation 
admits  that  the  plaintiff  was  properly  described  in  the 
schedule*  and  that  the  defendant  was  discharged  from  the 
debts  contained  in  it ;  but  the  objection  is,  that  the  plaintiff 
was  not  personally  served  with  a  notice  of  the  filing  of  the 
petition.  The  question  turns  on  the  construction  of  several 
clauses  of  the  7  Geo.  4,  c.  57.  The  tenth  section  points  out  in 
what  oaseSi  and  under  what  circumstances,  persona  in  cue* 
tody  may  apply  to  the  insolvent  Court  for  their  discharge. 
The  40th  section  enacts,  that  after  peUtion  filed,  the  pri- 
soner shall  deliver  in  a  schedule  containing  a  description  of 
his  debts,  and  of  all  and  every  person  and  persons  to  whom 
such  prisoner  shall  be  indebted,  and  a  full  account  of  his 
property.  The  41  at  enacts  that  the  Court  shall  provide  a 
time  and  place  for  hearing  the  petition  and  schedule* 
Then  comes  the  40nd  section,  which  enacts,  "  That  the 
Court  shall  cause  notice  of  the  filing  of  every  such  peti- 
tion and  schedule,  and  of  the  time  and  place  so  appointed 
as  aforesaid,  for  hearing  such  petition  and  schedule,  to  be 
given  btf  $ueh  means  ai  the  Court  ihall  direci,  to  the  ere* 
ditor  or  creditors  at  whose  suit  any  such  pmoner  shall 
be  detained  in  custody,  or  the  attorney  or  agent  of  such 
creditor  or  creditors,  and  to  the  other  creditors  named  in 
the  schedule  of  such  prisoner,  and  resident  within  the 
United  Kingdom,  and  whose  debts  shall  amount  to  the  sua 
of  fi/.,  and  to  be  inserted  in  the  London  Gaaette,  and  also,  if 
the  said  Court  shall  think  fit,  in  the  Edmburgh  and  Dublin 
Gasettes,  or  either  of  them,  and  also  in  such  other  news- 
paper or  newspapers  as  the  said  Court  shall  direct."  The 
first  observation  is,  that  the  notice  is  to  be  given  to  persooi 
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wbose  debts  amount  to  SL^  but  here  it  is  not  shown  that  Am«v  tf  nm, 

lAog 

the  plaintiff's  debt  amounted  to  that  sum,  and  therefore  ^ 
it  is  not  made  out  that  the  plaintiff  was  entitled  to  notice  Tmop 
at  all.  This  action  being  in  assumpsit  for  unliquidated 
damages,  it  cannot  be  collected  what  is  the  amount  due* 
Again,  it  is  for  the  Court  to  direct  by  what  means  notice 
is  to  be  given;  and  how  is  this  Court  to  know  the  practice 
of  the  Insolvent  Court,  and  in  what  manner  notice  has 
been  direjcted  to  be  given?  If  the  practice  of  the  Court 
has  not  been  complied  with,  the  practice  ought  to  have 
been  set  out,  and  a  non-compliance  with  it  shewn.  The 
Insolvent  Court  having  discharged  the  defendant,  if  they 
have  done  so  improperly,  it  is  their  default  and  not  the 
defendant's,  and  the  plaintiff  has  no  right  to  attempt 
in  this  way  to  review  the  decision  of  that  Court* 
There  are  many  authorities  bearing  indirectly  upon 
this  case.  In  Dimond  v.  Clarke  (a),  it  was  held,  under 
the  37  Geo.  8,  c.  90,  that  the  debtor  is  only  dbcharged 
as  to  those  creditors  to  whom  he  has  given  notice  of 
his  intention  to  apply  for  his  discharge ;  but  such  a  no-' 
tice  is  no  longer  essential.  When  the  insolvent  has  mis- 
described  his  creditors  in  his  schedule  by  mistake,  and  with 
no  intent  to  deceive,  it  has  been  held  to  be  a  good  discharge 
notwithstanding.  Reeves  v.  Lambert  (6),  Niae  v.  Nichol- 
sen  (e).  Those  cases  could  not  have  arisen  if  it  had  been  ne« 
eessary  to  serve  the  creditor  personally.  The  60th  section 
may  perhaps  be  relied  upon,  but  that  does  not  require  such 
a  notice  as  is  here  contended  for.  That  section  enacts,  that 
no  person  who  shall  have  become  entitled  to  the  benefit 
of  this  act  by  any  such  adjudication  as  aforesaid,  shall  at 
any  time  thereafter  be  imprisoned  by  reason  of  the  judg- 
ment as  aforesaid  entered  up  against  him  or  her,  &c.,  but 
that  upon  every  arrest  or  detainer  in  prison,  upon  any 

(fl)  1  Chit.  Rep.  222.  (c)  2  Car.  &  P.  120  j  Ry.  & 

(6)4B.&Cr.214.  M.  322. 
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•BmAjV^I^^  ft^oh  jud^ent  &c.,  it  shall  and  may  be  lawful  for  wy 
^ «-  ^  ^  "^  ^  Juclge  of  the  Court  from  whieb  any  process  shall  faaye 
^^^'vr  isHued  io  xeapect  thereofj  and  such  judge  is  thereby  rtn 
Bori^  quiir^,  to  release  such  prisoner  from  custody,  unleas  il 
shall  appear  to  such  judge,  upon  inquiry,  that  suoh  hijifkr 
dicfttioii:  as  aforesaid  was  made  mihoui  due  notice,  where 
itaiice  is  by  tins  act  required^  being  given  to  or  acknow-* 
fedged  by  the  plaintiff  of  such  process,  or  by  him  or  her 
diepensedwiihg  by  the  acceptance  of  a  dividend  under  ihis 
ac/»  or  olherudse.*'  If  the  67th  section  is  looked  to,  it  will 
be  seen  that  the  adjudication  of  the  Insolvent  Court  is  to  be 
final  and  conclusive,  unless  it  has  been  improperly  made  oi: 
fraudulently  obtained ;  in  which  case,  upon  the  application 
of  the  prisoner  or  a  creditor,  the  matter  may  be  rempened 
and  re-heardy  and  a  fresh  adjudication  made  according  to 
the.  merits.  This  adjudication  cannot  be  said  to  have 
been,  fraudulently  obtained,  since  the  amount  of  the  plain- 
tiff's debts  was  properly  inserted  in  the  schedule.  The 
46th  section  points  out  what  the  insolvent  is  to  do  to  entitle 
himself  to  his  discharge,  and  if  that  section  is  referred  to, 
it  will  be  seen  that  it  never  could  have  been  intended 
that  the  insolvent  should  serve  a  notice  on  his  creditors. 
He  is  to  be  discharged,  not  upon  proof  of  notice  having 
been  given,  but  *'  upon  such  prisoner's  swearing  to  the 
truth  of  his  or  her  petition  and  schedule,  and  executing 
such  warrant  of  attorney  as  hereinafter  directed."-^But 
the  form  of  the  replication  docs  not  raise  the  point  as  to 
the  necessity  of  notice.  It  ought  to  have  gone  ^n  and 
negatived  the  receipt  of  a  dividend,  as  die  plaintiff  might 
have  waived  notice  by  such  receipt.  Or  a  notice  miiglit 
have  been  inserted  in  the  London  Gazette,  and  such  a 
notice  might  have  been  ordered  by  the  Court  to  be  givpn. 

Hoggins,  contra* — A  notice  is  necessary,  and  the  repU* 
cation  is  sufficient.  The  46th  section,  which  gives  the 
power  of  discharge,  has  reference  to  the4£nd  and  43rd 


CA^TBR  TBRlfi  t  VICT.  6S1 

Motions.  The  42iid  is  the  one  requiring  ^  noii^ti  Bteh.  of  PUm^ 
to  be  given ;  the  43rd  provides,  that  "  at  such  hearing 
aa  aforesaid/*  thMis^  after  such  notice  reqaired  by* the 
former  section  has  been  given,  the  Court '  shall  exatftiius 
into  the  matters  of  the  petition  and  schedule  upon  the 
oath  of  snoh  prisoner,  and  of  such  parties  and  other 
witnesses  as  the  Court  shall  think  fit ;  and  in  case  siieli 
notice  as  the  said  Court  shall  direct  shall  have  been  given 
by  any  creditor  of  his  or  her  intention  to  oppose  such  pr^ 
soner's  discharge,  it  shall  be  lawful  both  for  the  said  erc^- 
ditor,  and  any  other  creditors,  to  oppose  such  prisoner's 
discharge,  and  for  that  purpose  to  put  such  questions  to 
such  prisoner  and  examine  such  witnesses  as  the  Court 
alialt  think  fit.  That  refers  to  the  creditor  who  has  received 
tbe  notice  required  by  the  4Snd  section,  and  who  may  there^' 
upon  give  notice  to  oppose  the  prisoner's  discharge.  The 
cases  of  Sharp  v.  Gye  (a)  and  Pugh  v.  Holkham  (6)  proceed 
upon  the  ground  that  notice  to  the  creditor  is  necessary,  as 
the  question  there  was  whether  the  notice  had  been  grven 
to  the  right  persons.  [Parke^  B. — You  do  not  aver  that 
tbe  p}sintiff*s  debt  amounted  to  5/.]  The  declaration  al- 
leges that  the  defendant  was  indebted  to  the  plaintiff  in 
die  sum  of  100/.,  and  this  allegation  is  not  laid  tmder  a 
videlicet,  and  b  therefore,  in  pleading,  though  not  for  the 
purposes  of  proof,  material ;  and  the  defendant  by  his  plea 
admits  the  declaration  to  be  true.  [Parker  B. — No,  not 
at  all:  no  precise  sum  is  admitted.  It  is  only  admitted 
that  something  is  due,  and  then  the  defendant  says,  what* 
ever  that  sum  is,  I  am  discharged  from  it  by  the  Insolvent 
Debtor's  Act.]  Hoggins  then  applied  for  leave  to  amend. 

Pabkb,  B. — It  cannot  be  any  benefit  to  you  to  amend, 
as  I  apprehend  there  is  no  order  of  the  Insolvent  Court 
requiring  a  personal  service  of  sucb  a  notice.    The  In- 

W4  0ir.&P.311.  (6)  6  Car.  &  P.  376. 


e(» 


CASES  JM  THB  BXCHTOITER, 


Smth.  ^fP^^t,  ndirent  Court  has  power  to  decide  what  notice  is  sufflokitt, 
and  I  understand  that  they  actually  decided  that  you  had 
sufficient  notice;  ifso,  you  cannot  gainsay  it,  or  fanprove 
your  case  by  amendment. 


Alderson,  B. — If  there  has  been  any  thing  improperly 
done  in  the  Insolvent  Court,  should  you  not  more  to  set 
aside  the  adjudication,  under  the  67th  section?  otherwise 
we  are  called  upon  to  try  in  this  Courti  upon  pleadings,  the 
practice  of  the  InsoWent  Court. 

Judgment  for  the  defendant. 


-*•*" 


Samuel  t.  Sir  J.  DukBi  Johnson,  and  Ford. 

X  ROVER  for  certain  goods  and  furniture,  of  which  the 
declaration  stated  that  the  defendant  was  lawfully  possessed 
as  of  his  own  property.  Pleas;  Ist,  not  guilty;  2ndly, 
that  the  plaintiff  was  not  possessed  of  the  goods  and  chat- 
tels in  the  declaration  mentioned,  or  any  part  thereof,  in 
manner  and  form,  &c. ;  on  which  issues  were  joined. 
At  the  trial  before  Lord  Abinger^  C.  B.j  at  the  London 


Although  the 

goods  of  a 

debtor  are 

boand  from 

the  delivery 

of  a  writ  of 

execution  to 

the  iheriff,  yet 

the  property 

in  them  it  not 

changed  by  it, 

and  is  still  in  ,    ^ 

the  debtor,  and   sittings  after  Hilary  Term,  it  appeared  that  the  action 

he  may  sell 
them,  subject 
to  the  rights  of 
the  execution 
creditor,  to 
which  they  will 
be  liable  in 
the  hands  of  a 
purchaser,  un- 
less the  sale 
took  place  in 
market  overt. 

In  trover 
against  the 
sheriff  and  the 
execution  cre- 
ditor for  taking 

gooda  under  an  execution,  it  Is  not  competent  for  the  sheriff,  upon  the  plea  of  not  potiesMd,  to 
give  in  evidence  certain  facts  justifying  the  seizure,  distinguishing  his  case  from  that  of  the  ochar 
defendant!;  but  such  a  defence  should  be  specially  pleaded. 


was  brought  to  recover  the  value  of  a  quantity  of  goods 
sold  by  the  defendants  Duke  and  Johnson,  under  a 
writ  of  fi.  fa.  lodged  with  them  as  sheriffs  of  Middlesex, 
on  the  10th  of  December,  1836.  It  appeared  in  evidence 
that  in  the  month  of  September  1836^  a  Mr.  Browning, 
being  in  want  of  some  money,  had  applied  to  the  defendant 
Ford,  who  lent  him  the  sum  of  700/.  to  be  repaid  in  three 
months,  taking  as  a  security  a  warrant  of  attorney  for 
1,400/.     Browning  not  having  paid  the  money  when  it 
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ba^aine  duej  Ford  entered  up  judgment  upon  the  war*  4EMfet  a^^p«Mf » 
rant  of  attorney,  and  issued  afi.fa.  against  the  gooda 
of  Browning,  which  was  lodged  at  the  offiee  of  the  sheriff 
of  Middlesex  on  the  10th  of  December,  18S6,  with  in- 
structions to  levy  upon  the  goods  of  Browning  at  his 
diambera  in  Lincolns^inn-fields*  The  officer  made  re« 
peated  attempts  to  execute  the  writ^  but  could  not  gain 
admittance  into  the  chambers ;  in  consequence  of  which> 
on  the  19th  of  Decemberi  Ford  went  with  the  officer 
to  a  house  in  Park  Lane^  where  Browning  bad  resided 
with  his  sister,  to  make  a  levy  upon  the  goods  there; 
on  their  arrival.  Browning  was  not  at  home,  but  his 
sister,  who  appeared,  claimed  the  goods  and  furniture  in 
the  house  as  her  own  by  purchase  from  her  brother ;  and 
ultimately,  upon  her  offering  to  Ford  her  own  security  for 
her  brother's  debt,  the  officer  withdrew  from  the  house* 
On  the  Snd  of  January,  1837,  Browning  was  arrested  at 
the  suit  of  another  creditor,  and  went  to  prison.  Ford 
was  at  that  time  sent  for  by  Browning  and  his  sister,  when  it 
was  agreed  that  he  should  make  a  further  advance  to  satisfy 
the  debt  for  which  Browning  was  then  in  custody,  upon 
the  security  of  the  furniture  in  Lincoln's-inn-fields,  if  upon 
valuation  it  should  turn  out  to  be  worth  the  sum  required. 
In  order  to  ascertain  that.  Browning  delivered  the  key  of 
his  chambers  to  Ford,  who  had  the  goods  valued.  The 
valuation  having  been  made,  and  the  goods  turning  out 
not  to  be  worth  the  sum  required i  Ford  declined  to  make 
any  advance  upon  the  furniture,  and  returned  the  key, 
which  he  had  kept  a  fortnight,  to  Browning.  On  the 
5th  of  January,  1837,  Miss  Browning  executed  a  warrant 
of  attorney  to  Ford,  as  a  collateral  security  for  the  7002. 
and  interest  due  from  her  brother;  that  sum  to  be  pay- 
able by  instalments,  as  follows: — 
First  instalment,  233/.  6s.  8d.  on  the  Ist  of  April,  1837. 
Second  instalment,  2S3L6i.  8d.  on  the  Ist  of  July,  1837. 
Third  instalment,  XS8L  6s.  8c/.  on  the  1st  of  October^  1837. 
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ibmlMeTPMrn  Un^rthi^  arrangement  Ford  recaved  Ihe  first  intUlmeotj 
Imt  nottha  jnteraBti  in  April;  and  Browning  swore  at  tbl| 
trial  that  Ford  told  km,  upon  the  execution  of  tha  wacraat 
9>S  atlMQoy  ky  bi^  sister^  that  now  his  sister  had  eseauled 
a  seourity  for  the  money  ba  owed  him,  aU  bis  (Browniag  a) 
goods  were  released.  Upon  the  15tb  of  Aprils  1837» 
Browning,  wishing  to  raise  some  money  upon  bisfomitore 
IB  Lincaln's-inn-fields^  applied  to  the  plaintiff  for  thafc 
purposOi  who  advanced  him  SOOL  and  received  a  .bill  of 
lale  of  the  furniture  and  effects,  and  possession  of  them 
was  then  delivered  to  him.  In  May,  another  exeoutioQ 
having  issued  againat  the  goods  of  Browning,  a  levy 
waa  made  upon  the  property  in  bis  chambers,  but  upon 
thot  prodilotioa  of  the  biU  of  sale  by  the  pbuntiff,  the 
axeoution  creditor  withdrew.  The  writ  lodged  by,Foi4 
hcMBg  afterwards  discovered  on  search  at  the  sheriff 'a 
ofiBcet  the  sberiff,  after  receiving  an  indemnity  from  Fordj 
sold  the  goods  under  his  execution  for  the  sum  of  485^.I9s.; 
and  this  action  was  brought  by  the  plaintiff  to  recoi^r  back 
diatsum.  The  jury  found  that  the  transaction  between 
the  plaintiff  and  Browning  was  a  bond  fide  transaction. 
t%  was  objected  at  the  trial  that  the  plaintiff  was  not  eiip* 
tHled  to  recover,  inasmuch  as  no  valid  transfer  of  Brown* 
iiig*s  goods  could  be  made  after  the  delivery  of  Ford's 
writ  of  execution  to  the  sberiff  in  December  1886,  and 
that  the  goods  were  bound  from  that  time  as  against  any 
purchaser  whatever.  The  jury  found  a  verdict  for  the 
pbiatiff,  the  learned  judge  giving  the  defendants  leave  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion 
that  there  was  not,  under  the  circumstances,  suflfetenC 
evidence  to  go  to  the  jury  to  warrant  them  in  finding  that 
Ford  had  abandoned  his  execution.  Plait  having  ob^ 
tslned  a  rule  accordingly, 

Kelly  end  R»  V.  Richards  shewed  cause.—* Tliere  was 
abundant  evidenceofFordhaving  abandoned  his  execution. 
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after  'tbe  execution  of  the  warrant  of  attorney  by  Mlai 
Browning.  The  struggle  at  the  trial  was,  whether  {he 
agreeoKent  with  the  plaintiff  was  bonA  fide  or  not;  butthe 
jury  found  that  the  bill  of  sale^  executed  by  Browning  hi 
lavour  of  the  plaintiff,  was  a  fair  transaction  and  not  a 
colourable  one^  and  therefore  that  difficulty  is  remored^ 
k'  is  etident  that  Browning,  at  least,  believed  that  Ford 
had  abandoned  his  claim  upon  his  goods.  If  that  were 
ttot  the  understanding  of  both  parties.  Ford  might  har^ 
taken  the  goods  in  execution  when  he  had  possession  of 
the  key  of  the  chambers,  and  had  the  goods  valued.  The 
oireumstanee  of  Ford's  receiving  the  first  instalment  under 
the  arrangement  with  Miss  Browning  furnishes  also  a  strdng 
evidence  of  abandonment;  and  Ford's  telling  Brownings 
that  tiow  bis  sister  had  executed  the  security,  all  hisgoodt 
were  released,  (which  must  now  be  taken  to  have  beesi  finrod 
by  the  jury,)  was  further  evidence  of  it.  Although  the 
writ  was  lodged  in  the  sheriff's  office  in  December  1886^ 
returnable  immediately,  nothing  was  done  upon  it  uwtH 
May  1837 ;  and  the  seizure  was  not  made  eventually  upon 
the  .execution  of  Ford,  nor  had  he  taken  any  steps  at  al^ 
uBiil  the  goods  had  been  taken  in  execution  at  the  suit  of 
another  creditor.  After  this  length  of  time  bad  elapsed, 
the  mere  fact  of  the  writ's  remaining  in  the  sheriff's  offlee 
gives  it  no  more  value  than  if  it  had  been  retumed-to  the  cue* 
tody  of  the  party  who  issued  it.  [Lord  Abinger^  C.  B^--* 
The  defendants  contend,  that  assuming  that  there  was  evi- 
dence of  abandonment  to  go  to  the  jury,  yet  in  point  of  law 
the  goods  were  bound  from  the  time  of  the  delivery  of  the 
writ  to  the  sheriff.]  Where  there  is  no  laches  on  the  part 
of'the  execution-creditor  in  having  the  seizure  made,  that 
may  be  so ;  but  not  in  a  case  like  the  present,  where  there 
was  abundant  opportunity  of  making  the  seizure,  which  ^ 
execution-creditor  neglected  to  avail  himself  of.  The  mere 
delivery  of  the  writ  to  the  sheriff  has  no  effect  in  deveslin 


Kua 


CASKS  IN  THB  BXOHIQUIR, 

VMhi^  tkt  property;  that  is  not  altered  until  ezeoution  is  exo* 
noted.    Payne  t.  Drewe  (a). 

But|  secondly,  the  defendants  cannot  be  let  into  (bis  de* 
fence  upon  these  pleadings.  They  ought  to  have  pleaded 
specially  I  setting  forth  the  judgment  obtained  by  Ford»  aad 
the  writ  of  execution.  Browning  was  originally  the  on* 
doubted  owner  of  these  goods ;  then  he  transferred  thesi 
to  the  plaintiff  upon  good  consideration^  and  the  plaintiff 
duly  took  possession  of  them  pursuant  to  his  bill  of  sale. 
[Parie,  B«-^The  plsintiff  must  have  a  possessory  right,  to 
be  entitled  to  maintain  the  action :  the  defendants  say  he 
has  not  that  right,  because  Browning  coold  make  no  valid 
assignment  to  him.]  The  transaction  between  tlie  plain* 
tiff  and  Browning  was  perfectly  valid  as  against  hins  and 
the  sheriffi  and  cannot  be  impeached  upon  these  pkad- 
ings.  [Atdersan^  B.— Is  not  Owen  v,  Kmghi  {b)  against 
you  ?  Parke,  B« — ^At  the  moment  of  the  convertton,  has 
not  the  sheriff  the  possessory  right  to  the  goods  ?]  In 
Onfen  V.  Knight,  the  property  was  already  in  the  possessioB 
of  the  defendant  with  the  plaintiff's  assent  There,  what* 
ever  was  considered  the  time  of  the  conversion,  the  pro- 
perty was  actually  out  of  the  plaintiff's  possession.  Here, 
on  die  other  hand,  the  actual  seiaure  being  the  conversion, 
as  the  plaintiff  contends,  up  to  that  very  time  the  poseessioB 
was  in  the  plaintiff.  On  the  new  rules,  the  plea  of  not  gutky 
puts  in  issue  the  act  of  conversion  only,  and  the  plea  of  not 
possessed  the  property  only ;  and  if  the  defendant  means 
to  say  that  the  plaintiff  has  only  a  qualified  right,  he  ought 
to  plead  it  specially. 

Plati  and  J.  BayUy,  contra. — ^The  assignment  by  bin  of 
sale  to  the  plaintiff  was  actually  void ;  because  the  goods 
were  bound  by  the  delivery  of  the  writ  to  the  sheriff  oo 
the  10th  of  December.    It  may  be  conceded  that  the  de* 

(a)  4  East,  522.  (6)  4  Bing.  N.  C.  54. 
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li^ry  of  the  writ  of  execution  to  the  sheriff  doet  Mt  ^^'"^^^/^'^ 

change  the  property,  but  it  deprives  the  party  of  a  right 

to  assign  the  property  after  that  time.     Formerly  the 

goods  were  bound  from  the  teste  of  the  writ;  but  by  the 

Statute  of  Frauds,  sect.  16»  they  are  now  bound  from  the 

delivery  of  the  writ  to  the  sheriff  (a).    The  defendsnt  is 

faeve  daimingi  not  against  process,  but  against  alienatbn* 

In  Bennett  v.  Apperley  {b\  it  was  held  that  under  a  writ  of 

sequestration  the  property  is  bound  from  the  time  when 

the  sequestrator  is  appointed.    Nothing  could  shew  more 

strongly  that  there  had  been  no  abandonment  of  the  exe« 

cution,  than  the  fact  of  the  writ  not  having  been  returned* 

[Pofke^  B.-*-Your  argument  would  go  to  the  extent,  that 

if  a  man  had  any  amount  of  property,  and  a  very  small  part 

of  it  was  enough  to  satisfy  an  exeeution  which  had  been 

issued  against  it,  the  whole  would  be  bound  from  the  time 

of  the  delivery  of  the  writ,  and  no  transfer  of  any  portion 

of  it  could  be  made*  But,  supposing  the  property  passed  to 

the  plaintiff^  subject  to  the  sheriff's  right  to  seixe  what  is 

enough  to  satisfy  the  execution,  are  the  pleadings  in  that 

case  correct?]     They  are  decided  to  be  so  in  Otoen  t« 

Knight.  There  CoUman,  J.,  says,  ^^  1  think  that  under  the 

second  issue"  (on  the  plea  of  not  possessed)  *'  the  right  to 

possession  is  raised  as  distinct  from  the  right  to  property," 

On  the  old  rules  of  pleading,  under  not  guilty,  the  defend^ 

ant  might  shew  tiiat  the  right  of  property  and  possession 

in  the  goods  was  in  himself.    But  now,  under  not  gutityf 

the  fact  of  conversion  only  is  in  dispute,  but  both  the  pos* 

session  and  the  property  are  in  issue  under  the  plea  of  not 

possessed.     [Parke,  B. — The  plaintiff  says,  they  are  my 

goods  by  assignment,  and  you  have  converted  them ;  then 

assuming  that  the  property  passed  to  the  plaintiff,  what 

jus^cation  have  you  ?]    It  must  be  admitted  that  nothing 


(a)  Tidd'B  Pr.  100 ;  Com.  Dij^.  Execution,  D.  2. 
(6)  6B.&Cr.630. 
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EttOk  tf^  pamm^  wm  ssid  at  the  trial  as  to  there  bein^  any  diiftrtnee  be* 
tween  the  sheriff's  qase  and  Ford's,  nov  was  any  pmot 
nmde  upon'  the  pleadings* 

Lord  AsntGEBi  C.  B«-^I  an  of  opinion  that  a  i 
ought  not  to  be  entered  in  this  case,  and  diat  there  ^ 
Boffiicient  evidence  to  go  to  the  jury  that  Font  had  aban* 
doned  bis  writ  of  execution*  He  had  taken  security  fiom 
die  stater;  and  if  be  bad  once  abandoned  the  writ,  bis 
right  upon  it  would  not  revive,  though  the  snter  did  net 
comply  with  the  terms  of  her  engagement:  he  hod  stated 
too,-  upon  receiving  this  new  security  from  the  sister,  that 
the  goods  of  Browning  were  released*  Under  this  ar« 
mbgement  with  the  sister,  Ford  receives  the  firat  instsi* 
ment  of  his  debt  in  April.  The  fact  also  of  FordV  baviiig 
had  possession  of  the  key  of  Browning's  chambers,  for  a 
fortnight  or^  three  weeks  after  the  sister  had  promised  ber 
security,  dering  whibh  time  Ford  made  no  cl^riin  to  the 
jpoods^  WAS  a  strong  circumstance  for  the  jury  with  respect 
to^  the  abandonment.  It  appeared,  too,  that  the  sfaerill^ 
when  called  upon,  would  not  act  upon  Ford's  writ  witiiottt 
a- lM>nd  of  indemnity.  With  regard  to  the  sherifl;  it  is  too 
iMe^now  to  make  any  distinction  as  between  him  and  Ford. 
'SoM  was  made  at  the  trial,  but  the  parties  all  swam  in  the 
BAme  boat :  as  no  such  distinctfon  was  then  made,  I  think 
thb  rerdict  of  the  jury  ought  to  stand.  The  qoestbn  of 
abandonment  was  one  of  fact  under  the  circumstances, 
arid  tfhe  jury  would  have  been  perfectly  justified  in  finding 
that  it  had  taken  place.  With  regard  to  the  bona  fides  of 
i^b  sale  to  the  plaintiff,  I  left  that  to  the  jury,  certainly 
without  any  particular  intimation  to  them  as  to  the  con« 
ddsion  they  should  come  to  upon  that  subject  Upon  the 
other  point,  I  take  it  to  be  quite  clear  that  the  property 
is  not  changed  by  the  delivery  of  the  writ  to  the  sheriff: 
it  is  still  in  the  debtor,  and  may  be  dealt  with  by  him, 
subject  to  the  claims  upon  it.    It  is  merely  bound  from 
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that  time  so  as  to  enable  the  execution  cieditor  (a  piirtM  JtaM^Msi^ 
it  wilth  sU  his  rights,  unless  under  special  cinoumstanoesr; 
the  property  is  not  changed  until  sale  by  the  shetfiffr 
Payne  v.  Drewe*  I  believe  it  has  been  held  so  fre*  Ummm. 
^ttently,  and  I  think  it  is  quite  plain  that  BfKnrnwgbad 
e  right  to  assign  his  property,  subject  to  all  the  obli* 
gatiODs  whidi  attached  upon  it  as  regarded  any  odier  pep* 
•oni  and  that  therefore  the  property  passed  ta  the  plain- 
tiff notwithstanding  the  delivery  of  the  writ  to  the  slierilC 
Mr.  Plait  contended  that  the  effect  of  the  worda  in  the 
Statute  of  Frauds  was  to  make  the  property  itself  no* 
ehargeaUe,  except  in  market  overt;  I  did  not  oonenr  is 
that  view  of  the  matter,  but  reserved  the  point  for  him. 
Upon  the  whole,  I  am  of  opinion  that  the  rule  must  be 
dwcharged. 

P4RXK,  B.-^I  am  of  the  same  opinion,  and  think  the 
rule  ought  to  be  discharged  upon  the  point  reserved  at 
the  trial ;  namely,  whether  there  was  evidence  to  go  to  the 
jury  tliat  Ford  had  abandoned  his  writ  of  execution.  My 
Lord  thought  that  there  was,  but  gave  Mr.  Plali  leave  t^ 
move  upon  this  ground.  The  jury  having  found  that  the 
transfer  of  the  property  to  the  plaintiff  was  bofl&  fide,  one 
difficulty  is  removed,  out  of  his  way ;  but  then  the.defend^ 
ants  contended  that  the  transfer  was  not  good  in  law,  aait 
took  place  after  the  delivery  of  the  writ  to  the  sheriff* 
Now  it  is  perfectly  clear  to  me,  both  upon  decided  cases 
and  the  reason  of  the  thing,  that  after  a  writ  of  exeeution 
has  been  delivered  to  the  sheriff,  the  defendant  may  con** 
vey  his  property ;  but  that  the  sheriff  has  a  right  to  the 
execution  notwithstanding  the  transfer.  Since  the  Statute 
of  Frauds,  the  right  which  was  given  to.  the  sheriff  by  tbp 
writ  to  seize  property,  no  longer  speaks  from  the  teste  of 
the  writ,  but  from  the  time  of  its  delivery,  upon  the  re* 
ceipt  of  which  the  sheriff  is  to  levy ;  but,  subject  to  the 
execution,  the  debtor  has  a  right  to  deal  with  his  property 


680  CASKS  IN  THB  KZGHXQVSR^ 

AM^^'Vm^  At  Ira  pfetses;  and  if  he  trsiufers  it  in  market  overt,  lbs 
right  of  th«  tberifF  ceases  altogether.  It  appeorsi  theiii 
that  the  property  passed  to  the  plaintiff  by  a  bonft  fido 
transfer.  But  it  was  contended  by  Mr.  Plaiit  that  as  ths 
delivery  of  the  writ  to  the  sheriff  was  prior  in  point  of 
tine  to  this  transfer,  the  sheriff  had  a  right  to  go  on 
and  levy ;  but  the  answer  was  that  Ford,  at  whose  suit  the 
eacecution  issued,  had  agreed  to  abandon  it.  Upon  tbst 
my  Lord  expressed  his  opinion,  and  if  there  was  evidtnce 
of  abandonment  to  go  to  the  jury,  Mr.  Piatt  was  to  take 
no  benefit  by  his  motion,  unless  the  Court  should  be  of 
opinion  that  in  point  of  law  the  goods  were  bound  by  the 
doHvery  of  the  writ,  and  no  transfer  oould  be  made.  By 
that  reservation  we  are  bound :  and  I  think  there  was  qoite 
sufficient  evidence  to  go  to  the  jury  that  Ford  had  agreed 
to  abandon  that  writ.  If,  therefore,  after  that,  these  goods 
were  seised  by  Ford,  he  was  liable  to  an  action  at  the  suit 
of  Browning,  or  any  purchaser  from  him.  It  seems  to 
me  that  under  such  circumstances  Ford  would  be  clearly 
liable  in  an  action  of  trespass  for  the  seizure  of  the  goods 
and  subsequent  sale  of  them.  If  a  distinction  had  been 
made  at  the  trial  between  him  and  the  sheriff^  I  should 
have  doubted  whether  the  sheriff  could  have  been  made 
responsible  in  this  case  upon  different  pleadings.  The 
sheriff  is  to  look  td  the  writ  only,  and  he  would  be  justi- 
fied under  it  in  seizing  all  that  were  Browning's  goods  at 
the  time  of  its  delivery  to  him,  unless  he  had  received  a 
coontermand  from  Ford  himself:  the  sheriff  is  not  con- 
cluded by  having  received  an  indemnity  from  Ford.  I 
think  there  was  hardly  sufficient  evidence  of  any  such 
countermand.  But  the  sheriff  is  not  now  in  a  coo« 
dition  to  ask  for  a  verdict  in  his  favour,  as  no  distinction 
between  the  parties  was  made  at  the  trial.  I  take  it  to  be 
perfectly  clear  that  the  property  passed  to  the  plaintiff*, 
and  that  the  sheriff  was  justified  in  the  seizure  of  that 
property,  unless  the  plaintiff  was  in  a  condition  to  show 
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that  at  the  time  of  the  conversion  he  had  the  laitfol  ^^^^L?^^* 
possessory  right  to  the  goods.  If  the  conversion  had 
been  the  sale  of  the  goodst  then  the  sheriff  must  havie 
previously  seizedi  and  probably  it  would  have  been  com* 
petent  to  him,  under  the  denial  of  the  plaintiff's  right  of 
possession!  to  ahow^  that  at  the  time  of  the  sale  of  the 
goods,  the  plaintiff  had  no  possessory  right,  but  that  the 
sheriff  had  the  right  to  seize  them.  But  the  case  ia  dif- 
ferent if  the  conversion  complained  of  be  the  act  qfseiztere* 
I  entertain  a  strong  opinion  that  under  these  pleadings  it 
was  not  competent  to  the  sheriff  to  enter  into  this  de* 
fence  at  all*  I  think,  therefore,  that  the  rule  that  has 
been  obtained  for  a  nonsuit  or  a  new  trial  must  be  dis^ 
charged, 

BoLLAND,  B. — I  am  of  the  same  opinion.  It  appears  to 
me  that  the  extent  to  which  the  argument  has  gone  to-day 
is  much  wider  than  the  rule  that  was  granted  warranted^ 
as  the  sole  ground  upon  which  it  was  moved  wa$,  that 
the  delivery  of  the  writ  to  the  sheriff  had  bound  the 
goods. 

Aldbrson,  B. — This  rule  was  moved  for  on  the  ground 
that  the  goods  were  bound  by  the  delivery  of  the  writ,  and 
that  Browning  had  no  power  to  sell  them  except  in  market 
overt ;  it  therefore  appears  to  me  that  the  case  has  bees 
discussed  at  unnecessary  length.  I  quite  agree  with  the 
view  taken  by  my  brother  Parke  upon  the  pleadings,  and 
that  in  order  to  avail  himself  of  this  defence,  the  sheriff 
should  have  pleaded  the  circumstances  specially.  I  think 
that  is  very  clean 

Rule  discharged. 
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1088. 
'  LuMLEY  V.  Thompson. 

The  rale  n*  jLLATThsLymg,  on  the  part  of  the  plaintiff^  obtained  a 
StEc^bSbre"^*  rule  to  Set  aside  certain  proceedings  in  this  cause  for 
Mj  ftep  be        irregularity, 

Ukeninacauie,  ^ 

after  the  lapse 

dwnnoimMAr  Chilton,  in  shewing  cause,  objected  that,  as  more  than 
to  a  motion  to     four  terms  bad  intervened  since  any  step  taken  in  the  cause, 

•at  aside  pro* 

cceding[sfor  (nothing  having  been  done  since  Easter  Term,  1836), 
bntwi "to'any  ^^  "®^  ^^®P  could  now  be  taken  without  a  term's  notice ; 
towndajud  -  *"^  referred  to  May  v.  Wooding  (a),  and  the  rule  of  C.  P#, 
£.,  13  Geo.  3,  there  cited.  In  Tipton  v.  Meeke  (6)  where 
the  plainti£f*,  having  obtained  a  rule  for  a  new  trial,  neg- 
lected to  carry  the  cause  down  for  more  than  four  terms, 
the  Court  refused  to  discharge  the  rule  on  motion,  with- 
out a  term's  notice  having  been  given. 

Parke,  B. — The  plaintiff  does  not  here  seek  to  take 
any  proceeding  to  judgment^  but  complains  that  the  past 
proceedings  are  irregular,  and  applies  to  the  equitable 
jurisdiction  of  the  Court  to  have  them  set  aside.  The 
object  of  the  rule  requiring  a  term's  notice  is^  that  each 
party  may  be  forewarned  of  the  intention  of  the  other  to 
take  any  step  in  proceedings  towards  judgment,  where 
they  have  been  suspended  for  so  long  a  period  as  four 
terms.    That  reason  does  not  apply  here. 

Cause  was  then  shewn  on  the  merits,  and  on  another 
ground  the  rule  was 

Discharged. 

(a)  3  M.  &  Sel.  500.  (6)  8  Moore,  679. 
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Atlee  and  Others  v.  Backhouse. 

Assumpsit  for  money  had  and  received.     Plea,  non  On  the  ist  Sep- 
assumpsit.     At  the  trial  before  Lord  Abinger,  C.  B.,  at  ^^"^^^l^^^^ 
the  London  Sittings  after  Trinity  Term,  1837,  the  follow-  jpirits  w«  ma& 

®  ^  »  »  by  the  officcn^ 

ing  facts  were  opened  on  the  part  of  the  plaintiffs,  and  ad«  of  excise  on 


the  plaintifis* 
premises. 


xuitted  between  the  parties: — 

The  plainiifFs,  Messrs.  Atlee,  Young,  and  Bainbridge,  ,^,\Ppp^.^^^ 
in  the  year  1834,  were  partners  in  an  extensive  distillery  to  the  Com- . 

lit        1  11  /»    i     •  •        »     •  t  mi<8ion«  rs  of 

at  Wandsworih,  tne  rate  of  their  consumption  bemg  about  Excise  for  the 
24  pipes  of  spirits  to  be  delivered  out  per  day.  On  the  [heTpTiiu;''^ 
1st  September,  1834,  they  had  placed  in  wafj££ons  on  their  **'"•!•  o''^*-' 

^  '  •'  I  .         ^^  ciirity  being 

premises,  certain  casks  of  spirits  which  were  to  be  deli-  given  for  pay- 

vered  out  the  following  morning,  and  in  respect  of  which  penalties  in- 

request  notes  had  been  left  at  the  Excise  Office  for  per-  o^'^I^ymenTif 

xnits,  and  for  which  permits  would  arrive  in  time  the  next  their  Taiue,  tQ 

morning  to  carry  out  the  spirits.     On  the  night  of  that  uftheinquiryi 

day  some  of  the  officers  of  Excise  came  upon  the  pre-  wcrereftMedu" 

mises,  and  seized  all  the  spirits  that  were  found  there,  as  ^  ^"'ofnp- 

'  '  praiifement 

well  in  the  vats  of  the  store  room  as  in  casks  in  another  having  been 
part  of  the  store,  and  in  the  casks  which  had  been  placed  order  to 'the 
on  the  waggons,  as  being  forfeited  for  a  breach  of  the  re-  of"he*goodil'* 
milations  of  the  excise  laws.     The  alleged  izround  of  for-  ****  piaintiffa 

?  .  t        .        ,         .    ,  ,  ,  propofed  to  Uit 

feiture  was,  that  m  the  night,  when  the  officers  were  ab-  Commissioners 

to  pay  the 
amount  at 
which  they  were  appraised,  upon  their  restotatloa.  The  Gommlssionefs  aoawered  **  that  they 
could  accept  no  offer  for  the  restoration  of  the  seisure,  the  acceptance  of  which  might  pre- 
judice the  proceedings  for  penalties;"  whereupon  the  plaintiffii  suted,  that,  by  their  paying  the 
money,  "  tkey  gmm  up  all  claim,  to  ih$  seizure,  and  held  themselvea  responsible  for  such  proceed- 
ings for  penslties  as  the  Board  might  think  fit  to  institute."  The  Commissioners  thereupon  agreed 
to  restore  the  spirits;  and  accordingly,  on  the  11th  Sepfember,  the  appcaked  ^lue  was  paid  by 
the  plaintiffii  to  the  defendant,  the  Receiver-General  of  Excise,  and  the  spirits  were  restored  to 
them.  An  information  for  penalties  was  subsequently  filed  against  the  plaintiffs,  in  which  a  ver- 
dict was  taken  for  the  Crown,  by  consent,  for  a  mitigated  amount  of  penalties.  In  November, 
1836,  the  plaintiffs  ga?e  the  defendant  notice  of  action,  and  re-demanded  the  money: — Held, 
that  the  plaSiitiffs  could  not  recover  bacls  the  money  so  paid,  in  an  action  for  money  bad  and 
received,  inasmuch  as  it  was  paid  on  a  binding  agreement,  made  upon  good  consideration,  whereby 
the  plaintiffs  agreed  that  it  should  not  be  recoverable  back ;  and  further,  that  they  were  pre- 
cluded from  recovering  by  the  provisions  of  the  7  &  8  Geo.  4,  c.  53,  s.  98. — Held,  also,  that,  at  all 
events,  the  action  could  not  be  maintained  against  the  defendant,  inasmuch  as  the  money  waa  re- 
ceived by  him  only  for  the  purpose  of  its  being  paid  over  pursuant  to  the  act  of  Pariiameot,  tod 
it  was  not  shewn  that  it  remained  in  his  hands  till  he  bad  notice  to  retain  it, 

VOL.  Ill,  XT  M.  W. 
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^ck.  q^P/Mt»  sent,  the  plaintiflTs'  servants  had  set  the  machinery  at  work 

*  -»    which  removed  the  spirits  from  the  receiver  into  the  store 

Atleb        vats,  in  breach  of  the  provisions  of  the  6  Geo.  4,  c.  80| 

BACKH0U8B.    ss.  75  &  79 :  and  it  was  contended  for  the  plaintiffsi  that 

assuming  this  to  have  been  done  in  fraud  of  the  revenue, 

(which  the  plaintiffs  denied),  the  seixure  of  any  spirits 

besides  those  which  were  actually  so  removed  was  clearly 

illegal*     On  the   2nd   of  September,   the   plaintiflT,   Mr. 

Atlee,  addressed  the  following  letter  to  the  Commusioners 

of  Excise : — 

'*  Honorable  Sirs, 

'*  An  extensive  seizure  of  spirits  has  been  made  on 
the  last  night  and  this  morning.  Your  Honors'  officers 
will  detail  to  you  the  whole  particulars*  We  have  to 
crave  your  Honors'  indulgence  that  the  spirits  seised  may 
be  restored  to  us ;  we  on  our  parts  entering  into  bonds  to 
give  security  for  the  payment  of  which  penalty  may  have 
been  incurred,  upon  the  investigation  of  the  case. 
'*  I  remain,  for  partners  and  self, 

^'  Your  Honors'  obedient  servant, 

*'  John  Atlbb." 

This  proposition  being  refused,  on  the  4th  of  September 
Mr.  Atlee  wrote  again  as  follows  : — 

*'  Your  Honors  having  rejected  my  petition  for  the 
restoration  of  our  spirits,  waggons,  and  utensils,  on  my 
giving  security  for  the  same,  except  as  to  the  latter  wag- 
gons, &c.  &c.,I  have  now  to  beg  you  will  restore  the  whole 
on  my  paying  into  the  hands  of  your  receiver  the  value  of 
the  spirits,  waggons,  vat,  and  pump,  &c«  &c.,  of  6,500A, 
to  abide  the  result  of  trial  or  investigation. 
**  For  partners  and  self, 

"  John  Atlbb." 

This  and  other  similar  applications  having  been  also 
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njeeted,  on  the  0th  of  September  Mr.  Atlee  wrote  as  Bxeh,  t^  pum, 
foHowi.w-  ^^• 

"  Honorable  Sirs, 

''  The  officers  of  your  Honorable  Board  having 
intimated  to  us  that  the  removal  of  the  spirits  seized  is  in 
contemplation,  we  beg  to  assure  your  Honors  that  we  are 
now  fully  occupied  in  investigating  the  subject,  and  we 
crave  your  indulgence  that  no  steps  be  taken  for  the  re- 
moval of  the  spirits  in  the  present  stage  of  the  matter. 
Should  your  Honors  require  any  security  to  be  given  by 
us  against  any  improper  interference  on  our  part  in  the 
interim,  we  are  perfectly  ready  to  enter  the  same,  in  such 
manner  as  you  may  direct/' 

This  request  was  not  complied  with,  and  a  writ  of  ap- 
praisement having  been  sued  out,  with  a  view  to  proceed- 
ing by  information  in  rem  for  the  condemnation  of  the 
apirita,  on  the  10th  of  September  Mr«  Atlee  wrote  to  the 
Commissioners  as  follows : — 

"  Honorable  Sirs, 

^'  Your  Honors  are  aware  that  on  the  night  of  the 
1st  of  September  instant,  an  extensive  seizure  was  made 
by  your  officers  of  spirits,  vats,  and  waggons,  upon  our 
premises,  for  an  alleged  breach  of  the  revenue  laws  on  the 
part  of  our  servants.  Without  entering  now  upon  the 
merits  of  the  case,  we  are  most  anxious  to  avoid  the  great 
anxiety  attendant  upon  any  legal  proceedings,  and  to  rc« 
move  the  grievous  hindrance  and  interruption  which  the 
seizure  of  our  property  has  unavoidably  occasioned  in  the 
prosecution  of  our  business :  we  therefore  respectfully 
crave  leave  of  your  Honors  that  upon  our  paying  the 
sum  of  5,000/.  the  whole  of  the  property  seized  should  be 
restored  to  us." 

This  offer  being  also  declined,  on  the  same  day  another 
letter  was  sent  to  the  Commissioners  in  the  same  terms^ 

T  T  2 
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Eteh.  tf  Mm>»  except  that  the  plaintiffs  proposed  the  payment  of  the 
sum  of  5,962/.  14«.  (at  which  amount  the  goods  had  been 
appraised),  in  addition  to  a  sum  of  200/.  which  they  had 
already  paid  on  the  restoration  of  tlieir  waggons*  la 
answer  to  this  letter,  the  commissioners  made  the  follow- 
ing communication  to  Mr.  Atlee : — "  The  Board  cannot 
accept  any  offer  for  the  restoration  of  the  seizure,  the  ac* 
ceptance  of  which  may  prejudice  such  proceedings  as  they 
may  be  advised  to  institute  for  penalties."  On  the  same 
day  Mr.  Atlee  wrote  again  to  tliem  as  follows  :*^ 

**  Honorable  Sirs, 

"I  beg  to  state  that  by  our  paying  the  sum  of 
6,162/.  1 1  J.,  MC  give  up  all  claim  to  the  seizure,  holiiing 
ourselves  responsible  for  such  proceedings  for  penalties 
as  the  Board  may  think  fit  to  institute.*' 

The  Commissioners  thereupon  agreed  to  restore  the 
spirits^  &c.  on  receipt  of  the  sum  of  6,162/.  H^.,  and  that 
sum  was  accordingly  paid  by  the  plaintiffs  to  the  defend- 
ant^  the  Receiver-General  for  the  Excise,  and  the  goods 
were  restored  to  the  plaintiffs.  Afterwards,  on  the  I3th 
September,  the  plaintiffs  wrote  to  the  Commissioners  as 
follows : — *'  We  beg  to  inform  your  Honors,  that  on  the 
11th  instant,  in  accordance  with  your  permission,  we  paid 
to  the  Receiver-General  of  Excise  the  sum  of  5,96^/.  Hi. 
for  the  release  of  the  spirits,  vats,  and  other  property 
seized  upon  our  premises  on  the  1st  of  September  instant. 
It  is  far  from  our  wish  or  intention  to  enter  into  any  ar- 
gument with  your  Honors  upon  the  question,  but  we  beg 
most  respectfully  to  submit  to  your  Honors  that  as  to 
twelve  pipes  of  the  spirits  seized,  there  is  room  for  your 
Honors*  favorable  consideration,"  &c.  &c. 

An  information  was  subsequently  filed  by  the  Attorney- 
General  against  the  plaintiffs  for  penalties,  which  came 
on  for  trial  in  the  month  of  May  1835;  and  after  a  hear- 
ing of  two  days,  a  general  verdict  was  taken  by  consent 
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ioT  the  Crown  for  1,000/.  (the  amount  of  the  penaltieB  ^^sf/'^^'^ff 
Moght  to  be  recovered  being  upwards  of  18,000/.)  which 
sum  was  accordingly  paid  over  to  the  defendant  In 
November  1836,  the  plaintiffs  first  gave  notice  to  the 
defendant  of  their  intention  to  bring  the  present  action* 
and  demanded  back  tlie  6,162/.  14^.,  as  having  been  paid 
under  constraint  and  without  consideration. 

Upon  this  state  of  facts,  it  was  contended  for  the  de« 
fendant  that  the  action  could  not  be  maintained,  on  two 
grounds;  first,  that  the  payment  had  been  made  volun- 
tarily by  the  plaintiffs,  in  the  course  of  a  legal  conipro« 
mUe ;  and  secondly,  that  it  was  not  shewn  that  it  had  not 
been  paid  over  by  the  defendant  accord  in  ju;  to  the  direc- 
tions of  the  statute :  and  the  Lord  Chief  Baron  being  of 
that  opinion,  directed  a  nonsuit. 

In  the  following  term,  Erie  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection,  citing  Irving  v. 
Wilson  (a),  Hills  v.  Street  {b),  Willoughby  s.  Backhouse  (c), 
and  Snowden  v.  Davis  (d). 

The  Altornetf-General,  the  Solicitor-General,  and 
Kaye^  now  shewed  cause. — There  are  two  grounds  on 
which  this  action  cannot  be  maintained.  First,  there  has 
been  a  voluntary  contract,  in  performance  of  which  the 
money  has  been  paid  over  by  the  plaintiffs,  and  the  goods 
restored  by  them ;  that  contract  was  a  valid  one,  made 
upon  good  consideration,  and  therefore  cannot  now  be 
rescinded.  Secondly,  the  money  cannot,  at  all  events,  be 
recovered  from  the  defendant,  who  it  is  not  alleged  was 
guilty  of  any  participation  in  the  alleged  illegal  seizure, 
but  merely  received  the  money  at  the  plaintiffs*  request, 
in  order  to  pay  it  over  in  due  form  and  time,  and  must 
have  so  paid  it  over  before  he  had  any  notice  to  retain 
or  restore  it. 

(«)  4  T.  R  485.  (c)  2B.&Cr.821;4D.&R.5d9. 

ik)  b  Bittg.  37  f  d  M.  &  P.  96.  {d)  1  Tanat.  a69. 
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jBidb.  0/  PUa»,  The  8tot*  7  &  8  Geo.  4,  c*  5d«  s.  98,  expressly  author^ 
izes  the  Comtnissionera  of  Excise  to  make  such  a  compro* 
mise  as  was  made  in  this  case,  where  any  prosecution  has 
comnienced  for  any  penalty,  or  for  the  condemnation  of 
any  seizure  made  under  the  Excise  Acts.  Tliere  can  be 
no  doubt,  therefore,  of  the  legality  of  the  contract  on 
which  this  money  was  paid.  That  section  contains  a  dis- 
tinct provision,  that  after  the  receipt  back  of  the  goods 
on  such  compromise,  the  proprietor  shall  not  maintain 
any  action  for  any  recompence  or  damages  for  the  seisure 
or  detention  of  them  :  if  so,  a  fortiori,  he  cannot  maintain 
an  action  to  recover  back  the  money  paid  upon  the  com* 
promise.  But  without  reference  to  the  act  of  parliament, 
this  was  clearly  an  agreement  for  good  consideration,  and 
binding  upon  the  plaintiflTs.  The  utmost  they  can  allege 
is,  that  it  was  a  doubtful  question  whether  the  seisure 
was  legal  or  illegal.  Then  an  agreement  is  come  to, 
whereby  the  plaintiffs  are  benefited  by  the  restoration  of 
their  goods  without  further  proceedings,  and  the  Crown 
is  prejudiced  by  agreeing  to  restore  them  at  the  valuation 
made,  which  was  most  probably  less  than  their  real  value, 
and  not  proceeding  to  condemnation.  There  is  a  damage 
to  the  promisee,  and  a  benefit  to  the  promiser,  which  con* 
stitute  a  sufficient  consideration.  If  the  sgreement  had 
continued  executory,  it  might  have  been  sued  on.  Lang^ 
side  V.  Dorville  {a)  is  a  distinct  authority  that  the  giving 
up  a  suit  instituted  to  try  a  doubtful  question  of  law  or 
fact,  is  a  good  consideration  for  a  promise  to  pay  a  stipu- 
lated sum.  This  money,  therefore,  having  been  paid  vo- 
luntarily, with  knowledge  of  the  facts,  on  a  contract  for 
which  there  was  a  good  consideration,  cannot  be  recovered 
back  as  money  had  and  received  to  the  plaintiflfs'  use. 

The  cases  cited  on  moving  for  this  rule  are  altogether 
distinguishable.     In  Irving  v.  Wilson  (6),  which  was  an 

(a)  5  B.  &  Aid.  117.  {h)  4  T.  R.  485. 
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action  brought  to  recover  back,  as  money  had  and  received,  &r«%-  of  PUut, 
a  ram  of  SiL  11#.  which  had  been  paid  by  the  plaintiff  to  *- 
the  defendants,  who  were  officers  of  the  customs,  it  ap-  Atlbe 
peared  that  the  defendants  had  seized  some  hams  which  backhouse. 
the  plaintiff  was  sending  by  three  carts  to  Carlisle,  having 
obtained  one  permit  for  the  whole,  but  two  of  the  carts 
being,  by  some  accident,  at  the  distance  of  two  miles 
behind  the  other ;  and  the  defendants,  although  the  cir* 
cumstances  were  explained  to  them,  refused  to  restore  the 
goods  without  payment  of  the  2L  11«.,  which  the  plaintiff 
accordingly  gave  them.  There,  there  was  no  bonA  fides 
whatever;  the  seizure  was  manifestly  illegal,  and  the 
taking  of  the  money  an  act  of  mere  extortion  and  fraud : 
the  only  defence  that  could  possibly  be  made  was,  that 
the  right  of  action  had  merged  in  a  felony.  The  money, 
therefore,  was  in  that  case  rightly  held  to  be  recoverable 
back  as  money  had  and  received.  Here  it  is  not  pre* 
tended  that  the  defendant  personally  interfered  in  any 
way,  or  was  at  all  cognizant  of  the  seizure  and  subsequent 
proceedings.  In  HilU  v.  Street  (a),  where  a  tenant  who 
had  been  distrained  on  for  rent  requested  the  broker  not 
to  proceed  to  sale,  and  engaged,  in  consideration  of  his 
forbearing  to  do  so,  to  pay  his  charges ;  and  time  was  ac- 
cordingly given,  and  the  charges  paid,  but  the  tenant  ob« 
jected  to  the  amount  of  them,  and  also  to  the  amount  of 
rent  demanded;  it  was  held  that  such  payment  was  not 
voluntary,  and  that  the  charges,  if  irregular^  might  be 
recovered  back  as  money  had  and  received.  If  the  amount 
of  the  charges  had  been  liquidated  and  agreed  upon  when 
the  money  was  paid,  the  correctness  of  that  decision  might 
perhaps  be  questioned;  but  it  appears  that  it  was  only  an 
agreement  to  pay  *'the  charges"  generally,  and  it  was 
therefore  held  that  excessive  charges,  extorted  under 
colour  of  that  agreement,  might   be  recovered    back. 

(a)  6Biug.d7;  2M.  &P.  96. 
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J^fch^qf.Pft^  Willoughbyv.Backhou9e{a)  only  decided  that  a  tenant 
"  ^,.^  l^-'  do^  notwai?e  his  right  of  action^  which  has  already  Tested, 
AT^Bs  for  an  excessive  distress*  by  entering  into  an  arrangement 
n^GKaoDnSi  with  the  landlord  respecting  the  sale  of  the  goods.  Oa 
the  other  hand,  there  are  many  authorities  strongly  ia 
point  for  the  defendant.  Thus,  in  Lindon  v.  Hooper  (6), 
it  was  held  that  that  assumpsit  will  not  lie  to  recover  back 
money  paid  for  the  release  of  cattle  distrained  damage 
feasant,  tht>ugh  the  distress  was  wrongfuK  So,  in  Kmbbs 
V.  Hull  (c),  where  a  party  threatened  with  a  distress  for 
rent  paid  money  when  he  might  legally  have  defended 
bimseir,  it  was  held  that  it  was  not  a  payment  by  compul- 
sion, and  could  not  be  recovered  back.  The  principle  of 
these  decisions  is,  that  the  party  must  make  his  stand  in 
the  first  instance,  and  cannot,  after  having  derived  a  bene- 
fit, and  thrown  a  prejudice  upon  the  other  party,  raise  a 
question  which  must  be  considered  as  having  been  settled 
between  them. 

Secondly,  this  money  was  paid  by  the  plaintiiFs  to  the 
defendant,  not  to  be  applied  to  his  own  use,  but  to  be 
paid  over.  The  defendant  is  merely  a  channel  to  convey 
the  money  into  the  hands  of  the  Crown,  as  much  as  if  he 
were  a  mere  porter  or  messenger.  He  receives  it  as  the 
agent  of  the  Crown,  and  pays  it  over  according  to  bis  an* 
thority,  without  notice;  he  cannot  therefore  be  liable  for 
money  had  and  received.  [Parke^  B. — I  will  put  a  some- 
what analogous  case :  suppose  a  bailifi^,  professing  to  sd 
for  a  third  person,  seises  your  goods  without  any  colour 
of  right — you  may  sue  him  for  money  had  and  received  \ 
but  suppose  he  has  paid  the  money  into  a  banker's,  to  be 
paid  over  to  such  third  person,  could  you  sue  the  bankert] 
Clearly  not;  and  the  defendant  here  is  a  mere  bailee  of  the 
same  kind.    In  Snowden  v.  Datis  (e/),  where  the  party 


(a)  2B.  &  Cr.  821;  4  D.  & 

(c)  1  Eip.  84. 

R.639. 

(</}  1  Taunt.  359. 

(6)  Cowp.  Hi. 
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Bued  was  the  frrong  doer  himself,  it  was  properly  decided  •B*^*  <sf  ^Cm4 

that  he  was  not  discharged  by  having  paid  the  money  over. 

But  in  Greenway  v.  Hurd  (a),  it  was  held  that  an  action 

would  not  lie  against  an  excise  officer  to  recover  back 

duties  received  by  him  after  the  repeal  of  the  act  imposing 

tliem»  if  he  had  paid  them  over  to  his  superior.     [Parke, 

B.-*That  was  not  a  case  where  the  money  was  obtained 

after  a  wrongful  seizure — it  was  clearly  a  voluntary  pay-* 

ment.]     On  both  these  grounds,  the  nonsuit  was  clearly 

right* 

Erie  and  W.  H.  Watson^  in  support  of  the  rule.— At 
the  trial,  the  case  was  never  put  upon  the  ground  that 
the  money  had  been  paid  over  by  the  defendant  before 
notice,  but  the  cause  turned  altogether  on  the  question 
of  compromise.  [Lord  Abinger,  C.  B. — If  the  fact  that 
the  money  was  not  paid  over  was  material  in  the  case, 
you  ought  to  have  proved  it.  I  well  remember  sayings 
that  unless  the  contrary  were  proved,  I  should  presume 
the  money  had  been  applied  by  a  public  officer,  as  it 
was  bis  duty  to  apply  it.]  First,  then,  with  regard  to 
the  question  whether  this  was  a  voluntary  payment  by 
way  of  compromise.  The  plaintiffs  have  a  right  now  to 
assume,  for  the  purpose  of  the  argument,  that  the  seizure 
was  altogether  illegal.  That  being  so  taken,  the  whole 
foundation  of  the  defendant's  argument  fails : — a  contract 
to  pay  a  debt  which  was  not  due  is  void  altogether.  The 
whole  distinction  lies  between  the  case  of  a  </oti6{/W  claim, 
and  of  one  which  is  invalid  altogether.  In  Longridge  v. 
Dorvillet  Holroyd^  J.,  says  (6),  '^  If  a  person  is  about  to 
sue  another  for  a  debt,  for  which  the  tatter  is  not  answer^ 
ablet  the  mere  consideration  of  forbearance  is  not  sufficient 
to  render  him  liable  for  that  debt. .  •  • .  •  The  consider- 
ation of  forbearance  is  a  benefit  to  the  defendant,  if  he  be 

(a)  4  T.  R.  653.  (6)  6  B.  &  Aid.  122. 
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^fknm^  KaUe;  but  it  is  not  any  benefit  to  him,  if  he  be  not  liable;'* 
So,  in  Com.  Dig.,  Action  on  the  Case  upon  Assvmpait,  F.  8, 
it  is  laid  down  that  an  action  does  not  lie,  if  a  party  pro* 
mise,  in  consideration  of  the  surrender  of  a  lease  at  will ; 
for  the  lessor  might  determine  it ;  unless  there  was  a  doubi 
whether  it  was  a  lease  at  will  or  for  years.  Here  the  poa* 
session  of  the  goods  had  been  changed  by  what  the  plain<* 
tiffs  have  a  right  to  say  was  an  illegal  seizure :  when  so 
changed,  an  agreement  made  in  order  to  obtain  restitu* 
tion  of  the  goods  was  made  without  consideration^  and 
does  not  bind  the  plaintiffs.  No  doubt,  if  money  be  paid 
with  full  knowledge  of  the  facts,  and  yoluntarily,  it  cannot 
be  recovered  back :  but  there  is  a  series  of  authorities  to 
sliew  that  if  it  be  paid  when  there  is  either  a  duress  of 
the  person,  or  a  coercion  of  the  goods  of  the  party,  the 
voluntariness  is  wanting,  and  the  money  may  be  recovered 
back :  Astley  v.  Reynolds  (a) ,  Fulham  v.  Down  {b).  [Park€f 
B. — You  will  find  that  the  old  cases  which  say  that  duress 
of  goods  will  avoid  the  agreement,  are  not  law— there 
may  be  duress  of  the  person,  but  not  of  the  goods.  It 
certainly  seems  to  me  that  this  was  not  a  voluntary  payment, 
and  that  unless  there  was  a  consideration  for  it,  the  plain- 
tiffs are  entitled  to  recover ;  but  you  must  shew  that  there 
was  no  eonsideration.]  Shaw  v.  Woodcock  (c),  UUis  v. 
Street^  and  Morgan  v.  Palmer  (c/),  are  all  authorities  to 
shew  that  payments  made  under  compulsion,  in  ord^r  to 
obtain  a  restoration  of  the  property  of  the  party,  may  be 
recovered  back.  In  Shaw  v.  Woodcock,  Bayley,  J.,  says, 
— '^  If  a  party  has  in  his  possession  goods  or  other  pro* 
perty  belonging  to  another,  and  refuses  to  deliver  sudi 
property  to  that  other,  unless  the  latter  pays  him  a  sum 
of  money  which  he  has  no  right  to  receive,  and  the  latter, 


(a)  2  Stra.  901.  (d)  2  B.  &  Cr.  729;  4D.fitIt 

(6)  6  Esp.  26,  n*  283. 

(c)  7  B.&Cr.7di  9a&R.889. 
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in  order  to  obtain  possession  of  his  property,  pays  that  AmAi  ^  m9u$^ 
sum,  the  money  so  paid  is  a  payment  made  by  compulsion, 
and  may  be  recovered  back."  In  The  Duke  de  Cadaval 
y.  Collins  (a),  the  plaintiff  had  been  arrested  by  the  de- 
fendant for  a  very  large  amount,  which  he  did  not  owe 
him,  and  a  written  agreement  was  entered  into  between 
them,  that,  upon  the  plaintiff's  paying  him  500/.,  he 
should  be  released.  It  was  held  that  he  was  entitled  to 
recover  back  the  money  so  paid.  That,  no  doubt,  was  a 
case  of  duress  of  the  person ;  but  there  was  a  full  and 
deliberate  agreement  between  the  parties: — and  it  is  sub- 
mitted that  the  payment  is  no  less  compulsory  when  made 
by  the  party  at  a  time  when  he  is  suffering  from  coercion 
in  respect  of  hisgoods,  than  when  he  is  under  duress  of  his 
person.  The  case  of  Lindon  v.  Hooper  {b)  is  plainly 
distinguishable :  there  the  cattle  distrained  were  held  only 
in  pledge,  end  might  have  been  got  back  at  once  by  a  re- 
plevin; and  the  case  was  decided  on  that  ground.  In 
Knibbs  V.  Hall  (c),  again,  there  was  no  actual  coercion  of 
the  goods  at  the  time  of  the  payment,  but  a  mere  threat 
of  distress.  The  fair  result  of  the  cases  is,  that  if  goods 
be  illegally  seized,  whatever  payment  is  made  to  obtain 
possession  of  them  again  is  invalid,  and  the  money  may 
be  recovered  back.  [Parke,  B. — Although  there  is  an 
agreement  that  the  money  shall  be  finally  paid,  and  not 
recovered  back?  Lord  Abinger,  C.  B. — All  the  cases 
you  have  cited  were  cases  where  both  parties  knew  the 
act  to  be  an  illegal  one.  Parke,  B. — I  think  you  have 
a  right  to  argue  the  case  on  the  assumption  that  you  can 
now  prove  the  seizure  to  be  illegal;  but  then  there  is 
nothing  to  shew  that  at  the  time  of  the  compromise  U 
was  treated  as  more  than  a  doubtful  case.]  In  Shaw 
v.  Woodcock,  and  Morgan  v.  Palmer^  the  party  who  re- 
ceived the  money  considered  that  he  had  a  bon4  fide 

(a)  4  Ad.  &  E.858;  6  Nev.  &         (6)  Cowp.  414. 
M.  394.  (c)  I  Esp.  84. 
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JMK  i|^  AMi^  vlgbt  to  reoeive  it.    The  question  of  the  ill^afa'ty  ^Pth« 
transaotioB  is  not  a  queaUon  to  be  considered  with  reh* 
lion  to  what  the  parties  supposed  at  the  tiine» .  but  as  ii 
comes  ultimately  to  be  determined  by  the  Court.    .The 
time  when  the  doubtfulness  of  the  law  is  to  be  determined 
is  when  the  question  comes  before  a  Court  of  competent 
jurisdictioni  who  are  to  decide  upon  it :  Longridge-  ▼• 
Dotville.     Then,  is  it  less  coercion,  because  the  plaintiffs 
wrote  and  said  that  the  money  should  not  be  recoverable 
back?     That  is  only  continuing  the  coercion  one  step  far* 
then     Tlie  same  explanation  of  the  facts  which  prevenUl 
the  money  from  being  retainable,  prevents  the  agreement 
for  the  retaining  of  it  from  being  binding.     Nor  was  there 
any  more  benefit  to  the  plaintiifs,  or  more  loss  or  preju* 
dice  to  the  Crown,  in  the  present  case,  than  there  was  in 
the  cases  cited.    In  all  of  them,  the  one  party  had  parted 
with  the  possession  of  his  goods,  and  bad  the  benefit  of 
their  being  restored  to  him,  and  the  other  party  liad  the 
loss  of  his  possession  of  them*    In  all  of  them  tliere  was  a 
point  in  dispute  which  the  party  might  have  had  disonssed 
with  some  advantage  to  himself,  and  which  he  gave  up  by 
the  restoration  of  the  goods.     iParke,  B. — But  there  is 
this  difference,  that  here  the  Crown  bad  a  legal  rigiit  to 
bave  the  question  discussed /or^/wiM,  by  the  prooeediog 
in  rem — a  right  which  no  subject  has.]     The  only  differ* 
eoce  isj  that  that  would  be  a  suit  against  the  plaintiffs 
and  all, the  worlds  instead  of  being  a  suit  between  the  par» 
ties  only.    What  distinction  in  principle  can  there  be  as 
to  what  description  of  suit  the  party  gives  up  ?     The 
seiiure  being  assumed  to  be  illegal,  the  Crown  have  aur* 
rendered  no  valuable  right  whatever,  but  bave  only  given 
up  the  right  of  trying  a  suit  which  would  have  been  de« 
eided  against  them.     The  proceeding  in  rem  is,  in*trotIi« 
a  more  complicated  remedy  than  by  infMrmatbn,  since  any 
party  may  come  in  and  traverse  the  right.    As  to  the  be< 
Mfit  jaid  to  be  received  by  the  defendants  by  the  aineiiat 


.V. 
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paid  being  less  than  the  full  value  of  the  goods,  there  was  *^^  ^'^^ 
no  abatement  whatever  made  from  the  valuation,  but  they    *- 
were  taken  at  the  marketable  value.    The  whole  proceed- 
ing was  under  the  same  coercion,  and  if  it  was  founded 
on  an  illegal  consideration,  the  plaintiffs  were  no  more 
bound  by  tiie  agreement  than  by  the  payment. 

Bat  it  18  said  that  there  is  a  statutable  validity  given  to 
this  compromise,  as  it  is  termed,  by  the  7  &  8  Geo.  4,  e. 
53,  8.98.  But  that  is  only  ''where  a  forfeiture  shall  have 
been  incurred,"  which  datum  is  here  assumed  to  be  want- 
ing; or  where  a  prosecution  shall  have  been  commenced 
•'  under  or  by  virtue  of  the  act,"  or  of  any  of  the  acts  re- 
lating to  the  excise.  [Parke,  B. — If  the  clause  only  applied 
to  cases  where  the  seizure  was  strictly  lawful,  the  proviso 
at  the  end  would  be  perfectly  useless  :  what  action  could 
be  brought  in  such  cases  ?  The  object  seems  to  have  been 
to  protect  the  commissioners  from  molestation  under  these 
very  circumstances.]  At  all  events,  there  is  no  ground  for 
saying  that  the  Crown  did  compromise,  or  mitigate  the 
penalties  under  this  clause;  they  forewent  no  part  of  their 
claim  with  any  benefit  to  the  opposite  party. 

Secondly,  the  action  is  maintainable  against  the  pre- 
sent defendant.  Against  whom  can  it  be  brought  but 
agAinst  the  party  who  receives  the  money  ?  One  party 
uses  the  force ;  the  other,  being  an  independent  officer, 
receives  the  money  paid  in  consequence  of  that  force. 
It  is  no  answer  that  he  may  have  paid  it  over  to  third 
parties. 

Lord  Abinger,  C.  B. — AH  the  cases  that  have  been 
chedj  if  they  are  examined  properly,  and  without  the  bias 
that  naturally  belongs  to  counsel  who  examine  them  in 
support  of  their  client's  case,  will  be  found  to  be  cases  of 
this  nature— when  property  has  been  unlawfully  seised, 
or  unlawfully  detained,  for  the  purpose  of  enfoi-cing  the 
payment  of  money  that  was  not  due.    In  all  those  easieay 
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AkA^V Mi«4  (and  there  is  a  great  series  of  them)  tiie  party  againsit 
whom  the  goods  have  been  wrongfully  seised  or  detained* 


is  entitled,  after  payment  of  the  money,  to  bring  an  i 
fidr  money  had  and  receivedi  to  try  the  right :  as  in  the 
ease  of  tolls, — where  a  man  seizes  property  for  toll,  and 
exacts  more  than  is  due,  the  party  is  entitled  to  bring  an 
action  for  money  had  and  received :  and  so  in  the  case 
of  the  having  possession  of  a  licence,  the  property  of  the 
l^aintiff,  and  refusing  to  deliver  it  unless  more  money  is 
paid  than  is  due,  as  in  Morgan  v.  Palmer ;  in  all  those 
cases  it  will  be  found  that  the  seizure  and  detention  were 
/cr  the  purpose  q/*  exacting  money.  Now  this  case  is  not 
of  that  character :  these  goods  were  not  seised  for  the  par* 
pose  of  obtaining  money ;  the  seizing  officer  did  not  apfriy 
for  money ;  the  Commissioners  did  not  apply  for  money ; 
tlie  applications  to  pay  the  money  were  by  the  pkintiA 
themselves;  they  solicited  the  Commissioners  of  Ei^ 
else  to  do  the  act — they  offered  to  pay  the  value  of  Che 
goods ;  the  Commissioners  refused  to  accede  so  long  as 
any  right  that  the  Crown  possessed  might  be  compro- 
mised :  a  negotiation  took  place,  and  in  the  ooorM 
of  that  negotiation  the  Commissioners,  acting  bofi&  fide 
upon  the  supposition  that  they  were  only  doing  their 
duty  to  the  public,  refused  to  comply  with  any  request 
made  to  them  which  could  leave  any  shadow  of  doubt 
of  the  right  of  the  Crown  to  prosecute  this  claim  to 
the  utmost ;  but  when  all  these  rights  were  cleared  up  by 
the  several  propositions  of  the  plaintiffs,  that  they  would 
give  the  estimated  value  of  the  goods,  upon  condition  that 
the  Crown  would  restore  them,  and  would  forego  the  pro- 
cess by  information  for  their  condemnation,  and  that  they, 
the  plaintiffi,  moreover,  held  themseves  responsible  that 
this  compact,  so  made,  should  not  prejudice  the  right  of  the 
Crown  in  proceeding  for  the  penalty  for  duties— then,  and 
not  till  then,  the  Commissioners  assent,  the  goods  axe  re- 
stored, and  the  money  is  paid.  I  confess  it  appews  to  ine. 
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that  if  the  pkintiffs  could,  after  thisi  properly  urge  any  thing 
respecting  the  merits  of  the  case»  for  the  purpose  of  eetab^ 
tiihing  their  claim  to  recover  in  this  action,  by  the  same  nile#  Atmsi 
if  the  Crown  had  prosecuted  for  duties,  they  might  have  s^MjuHMi 
said^-*'  We  set  up  this  agreement  against  it — you  have 
given  back  the  goods— you  have  not  proceeded  for  a  for- 
feiture, and  therefore  you  cannot  proceed  for  a  penalty ; 
we  insist  upon  the  fact  that  the  restoring  the  goods  is  an 
admission  that  you  had  no  right  to  seize  them."  Could 
they  have  done  that  ?  Then  what  is  the  situation  that  the 
Crown  is  placed  in  ?  If  this  argument  were  successful, 
the  Crown  having  the  right  of  proceeding  to  a  condem- 
nation in  a  summary  way,  by  which,  within  six  or  eight 
weeks,  the  goods  might  have  become  forfeited,  and  the 
Crown  entitled  to  costs, — if  the  Commissioners,  acting  for 
the  Crown,  without  any  influence  upon  their  minds  but  a 
desire  to  do  their  duty  to  the  public,  and  as  far  as  they 
can  to  accommodate  the  plaintiffs,  enter  into  this  compact^ 
that  they  will  not  proceed  to  condemn  the  goods,  but  will 
restore  them  on  the  parties  paying  the  valued  price,  and 
abandoning  all  claim  in  respect  of  the  seizure,  and  they 
do  so  accordingly,  the  plaintiffs  are  to  say  it  is  a  duress 
upon  them,  and  that  they  may  any  time  within  six  years 
bring  an  action  against  the  Crown,  to  try  the  same  ques« 
tion  which  they  would  have  tried  by  information,  after  in«- 
ducing  them  to  forbear — and  so  as  that  if  the  Crown  fail,  it 
is  at  their  expense,  whereas  if  they  had  failed  in  the  infor- 
mation, the  plaintiffs  would  have  got  back  the  goods,  but 
the  costs  would  have  been  paid  by  themselves. 

Under  these  circumstances,  it  appears  to  me  that  if  we 
were  to  lend  ourselves  to  this  argument,  we  should  make 
it  quite  impossible  for  the  Crown,  (when  I  say  the  Crown, 
I  mean  the  Commissioners  of  Excise  or  Customs,)  to 
come  into  any  species  of  arrangement,  unless  they  were 
in  a  condition  to  prove  at  all  times  that  the  seizure  was  in 
all  respects  properi  and  that  at  any  distance  of  time  within 
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jMh.  rf  jPlm,  MX  years.  It  appears  to  me  that  in  daiQg  tM«'^  i|bff9iI4<l» 
comiog  to  so  extraordinary  a  condusieni  li^at  J  cf^uU  knUf 
have  supposed  the  proposition  would  have  been  stMolc^t 
the  bar.    I  think  the  rule  ought  to  be  disvhi^rgdd^  i;.M 

Parke,  B. — I  concur  in  thinking  that  the  rule  ought 
to  be  discharged.  1  think  we  must  assume  that  it  was  one 
of  the  facts  of  the  case,  that  the  money  which  had  beep 
paid  by  the  plaintiffs,  by  the  direction  of  the  Commissioners^ 
to  Mr.  Backhouse,  the  Receiver  of  the  Excise,  had  been 
paid  over  by  him,  according  to  the  Act,  before  notic^  that 
the  plaintiflTs  meant  to  dispute  the  validity  of  the  seizure ; 
and  if  that  was  the  case,  no  action  would  lie  ^ gainst  Mr. 
Backhouse,  even  upon  an  invalid  seizure.  Supposing 
there  were  nothing  more  in  the  case — no  compromise  or 
agreement  of  any  kind — an  action  might  be  brought 
fur  money  had  and  received  against  the  excise  officers 
who  had  been  parties  to  the  illegal  act;  but  it  does  not 
follow  that  an  action  will  lie  against  the  person  to  whofn 
they  pay  the  money,  for  the  purpose  of  its  being  paid  over 
to  other  persons.  The  ground  upon  which  an  action  .will 
lie  against  a  bailiff,  who  is  the  mere  officer  of  the  sheriff^ 
is  that  the  money  is  not  paid  for  the  purpose  of  handing 
it  over  to  the  sheriff,  but  of  getting  rid  of  an  illegal 
execution;  and  that  is  the  ground  upon  which  it  is  put  by 
Lord  Chief  Justice  Mansfield,  in  the  case  of  Snowden  v, 
Davis  (a);  where  he  says — *' The  plaintiff  pays  the 
money  under  the  terror  of  process,  to  redeem  his  i^oodst 
not  with  an  intent  tliat  it  should  be  delivered  over  to 
any  one  in  particular."  In  this  case,  therefore^  in  the; 
absence  of  any  other  circumstances,  the  action  m^ht 
lie  against  the  officer  of  excise  who  made  the  seizurci  but 
it  would  not  lie  against  Mr.  Backhouse,  who  wi^  merely, 
the  hand  to  receive  the  money  to  be  paid  over  to  other 
persons,  unless  notice  had  been  given  to  retain  it  whilst 

(a)  X Taunt. 363.  .     .,  '^  •: 
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the  money  was  in  hand.    Assuming  that  to  be  the  case^  ISxeh.'^^l^iht, 
there  is  no  doubt  that  the  plaintiff  was  properly  non-     tr  • ..  ■■  ••  ^ 
euked.  AVtBB 

But  Mr.  Erie  having  urged  that  that  was  not  the  ex*  BAcKirot;»B. 
act  ground  upon  which  the  nonsuit  proceeded/  I  will  ob- 
serve upon  the  ground  upon  which  it  did  proceed.  The 
ground  upon  which  it  did  proceed  was,  that  this  payment 
having  been  made  to  the  Commissioners  of  Excise  upon 
the  agreement  entered  into  with  them,  could  not  be  reco- 
vered back :  and  I  think  it  could  not.  In  the  first  place^  I 
think  the  plaintiffs  are  precluded  from  recovering  it  back 
by  force  of  the  provision  of  the  Act  of  Parliament  of 
the  7  &  8  Geo,  4,  c.  63,  which  was  very  properly  brought 
before  the  Court  when  this  motion  was  made  by  Mr.  Erie, 
but  to  which  I  did  not  then  pay  so  much  attention  as  I  have 
since  done.  It  appears  to  me,  that  whether  the  seizure 
was  rightly  or  wrongly  made,  the  Commissioners  cannot  be 
called  upon  to  refund  the  money;  under  the  second  branch 
of  the  98th  section,  which,  in  the  event  of  a  compromise 
taking  place  where  a  prosecution  has  been  commenced, 
declares  that  the  money  shall  not  be  recovered  back :  and 
this  seems  to  me  a  provision  wisely  introduced,  for  the 
purpose  of  preventing  questions  of  this  kind  from  being 
agitated  ;  for  it  was  of  great  importance  to  prevent  ques- 
tions of  revenue  from  being  long  unsettled,  and  therefore 
the  legislature  has  said,  that  if  there  be  a  compromise  by 
the  payment  of  the  value  of  the  goods,  that  shall  be  final 
and  conclusive,  and  shall  not  be  brought  again  into  litiga- 
tion. Upon  that  ground,  it  appears  to  me  that  tlie  plain- 
tiffs cannot  recover  in  this  action. 

When  the  matter  was  first  brought  before  the  Court,  I 
felt  considerable  doubt  whether,  independently  of  the  actj 
this  could  be  considered  as  a  binding  compromise  between 
the  parties ;  but  upon  full  consideration  of  the  matter,  it 
seems  to  me  that  this  is,  even  independently  of  the  Act 
of  Parliament,  a  binding  engagement, 

VOL,  III.  u  u  M.  w. 
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There  is  no  doubt  of  the  proposition  laid  down  by  Mr. 
Erie,  that  if  goods  are  wrongfully  taken,  and  a  sum  of 
money  is  paid,  simply  for  the  purpose  of  obtaining  poe* 
session  of  those  goods  again,  without  any  agreement  at 
all,  especially  if  it  be  paid  under  protest,  that  money 
can  be  recovered  back ;  not  on  the  ground  of  dureu, 
because  I  think  that  the  law  is  clear,  although  there 
is  some  case  in  Viner's  Abridgment  to  the  contrary  (a), 
that,  in  order  to  avoid  a  contract  by  reason  of  duress,  it 
must  be  duress  of  a  man's  person,  not  of  his  goods ;  and  it 
is  so  laid  down  in  Sheppard's  Touchstone  (i) : — but  the 
ground  is,  that  it  is  not  a  voluntary  payment.  If  my  goods 
have  been  wrongfully  detained,  and  I  pay  money  simply 
to  obtain  them  again,  that  being  paid  under  a  species 
of  duress  or  constraint,  may  be  recovered  back;  but 
if,  while  my  goods  are  in  possession  of  another  person, 
I  make  a  binding  agreement  to  pay  a  certain  sum  of  m»- 
ney,  and  to  receive  them  back,  that  cannot  be  avoided  on 
the  ground  of  duress.  Then  the  question  is,  whether 
this  was  a  binding  agreement  between  the  commissioners 
and  the  plaintiffs.  There  is  no  doubt  that  the  parties, 
when  they  came  to  the  agreement,  meant  it  to  be  a  final 
agreement  Ihat  the  goods  should  be  delivered  up  by  the 
commissioners  to  the  plaintiff,  and  on  the  other  hand, 
that  the  plaintiffs  should  never  call  in  question  the  seisure, 
and  should  not  seek  to  recover  the  money  back  for  which 
the  agreement  was  made ;  and  the  question  is,  whether 
there  was  consideration  for  that  agreement,  so  as  to  make 
it  binding  in  point  of  law.  And  it  seems  to  me,  upon  the 
best  consideration  I  can  give  the  case,  that  there  was  a 
sufficient  consideration  to  support  that  agreement*  Nei- 
ther of  the  parties  must  be  taken  to  have  treated  it  as  aa 
illegal  seizure :  the  commissioners  certainly  did  not.  If 
they  had  known  it  to  be  an  illegal  seizure,  there  might  be 

(a)  Vm.  Abr.  Duresi,  (B),  3 ;  1  Roll  Abr.  687-  (h)  P.  61. 
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a  question  as  to  the  ralidity  of  the  agreement:  but  both  M^eeh.  ofPkw, 

parties  enter  into  that  agreement  believing  it  to  be  a  legal  '„,  ^ 

aeisure;  and  the  contract  on  the  part  of  the  plaintiffs  is,        Atlii 

that  they  will  pay  a  certain  sum  of  money ;  the  contract    BAc&aousK. 

on  the  part  of  the  commissioners  is,  that  they  will  give  up 

the  goods,  and  relinquish  that  suit  which  the  Crown  has 

the  right  to  institutes  and  which  is  the  peculiar  privilege 

of  the  Crown,  for  the  speedy  determination  of  the  question. 

The  Crown  foregoes  the  present  benefit  of  the  suit,  and 

also  the  benefit  of  obtaining  costs  in  case  the  plaintiffs 

should  not  succeed  in  their  claim  to  the  goods,  and  that 

appears  to  me  to  be  a  relinquishment  of  a  benefit  the 

Crown  possessed,  forming  a  sufficient  consideration  in 

point  of  law.    On  that  ground  also,  it  appears  to  me 

that  this  action  cannot  be  supported.     In  the  case  of 

Langridge  ▼.  Darville,  there  was  not  merely  an  agree-- 

ment  to  deliver  up  the  ship,  but  a  limitation  of  the  amount 

to  be  paid  for  tiie  repairs ;  and  one  of  the  circumstances 

that  exist  in  this  case  existed  in  that — the  foregoing 

the  valuable  right  of  keeping  the  ship,  in  order  to  have 

the  question  litigated ;  that  was  barred  by  the  payment 

of  a  sum  of  money.    It  seems  to  me,  therefore,  that  upon 

the  last  ground  also,  though  I  entertained  some  doubt 

when  the  matter  was  first  before  the  Courts  this  rule 

ought  to  be  discharged. 

BoLiiAND,  B.*-I  am  of  the  same  opinion.  Upon  look- 
ing at  the  letters,  from  which  the  nature  of  the  transac* 
tion  is  to  be  ascertained,  it  appears  to  me  clearly  that  on 
the  part  of  the  plaintiffs  it  was  a  voluntary  settlement  that 
was  proposed,  and  that  there  was  full  consideration  for 
that  voluntary  settlement.  On  the  face  of  the  earlier 
letters,  it  is  shewn  that  it  was  the  object  of  Messrs.  Atlee 
&  Company,  if  they  could  possibly  have  got  the  return  of 
the  goods  in  question  upon  giving  the  value  of  them,  to 

vvZ 
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J54:dfc*v^Aw  r^rv,e,,ito  tb^rosfilyes  th^  rigl?l  of  AfteriYAr,4a  ,<;f)ntf stj^jl 

^^:lji     thi?,y^4}'y  p^  the.  seizure,    Tl^ftf  was  pep^dij^tft^^^fJbB 

AfjbfsK        piurt  of  tbe,CopaflaM«ionera  of  Extiise*    TJ^ej  jt^pipi^„i|[)|^^ 

3^i9«N9VffK    *  pEopasitipA  jb . wl^ich  tiiey  oflfjered  .M)  gjiye  se^ufify^  wJijijcih 

qf.the  paymewt  of  monpy,^U  of  which  wpr^  rejj^p^^^^Jlhqr 
fif^Iy  proppae  to  the  commis»ionex«  tb^tt  ibe|;,w.iU,pfyr  i^l^e 
mm  Qf  @,)6S/»y  and  will  forego  «11  q^estio|;L  wUhcesp^ft  tfi 
the  yalijdaty  of  the  leisure  of  the  good^  leatj^.to,  t^e^Com- 
missione^rs  ojTEuise  the  rjlgbt  also  of  proQeeding.  fi?r  Ujie 
peaaltiev* .  ,TbAit.was  a^edjed  to  pn  the  p^t  «|f  tbeCfom^ 
misaionera  of  Excise  ^  aqd  they  haying  reserve4:ta.tt^" 
aeivea  tbatirlghtso  to  proceeds  themon^yiapoj^,  i|n4^' 
mediately  afterwavda  a  letter  is  writtep>  by  t^fymqg^^ 
which  I  think  it  wjM  be  plainly  setn  that  the  intef^rjetat^oif 
put  upon  this  transaction  by  the  parties  themselves  was  that 
whiek  I  ibel  ibyself  bound  to  put  upon  it.  Having  paid  the 
whole  of  the  money,  then  this  letter  was  written  by  Messrs* 
Atlee  &  Co.,  to  the  commissioners :  [His  Lordship  read  the 
letter  of  the  ISth  of  September.]  They  do  not  pretend  to 
teoeh  the  other  question  in  tevms }  ia  the  earlier  past  ef  tht 
letter  they  say  to  the  Commissioners  of  Eadscj  *'  that  is  ail 
settled ;  we  do  not  mean  to  raise  any  question  at  all  ab^ift 
that;**  and  they  request  the  Commissioners  to  take  iiitb 
their  consideration  the  question  as  to  a  certain  quantity 
of  the  spirits.  It  appears  to  me  that  the  framers  of  these 
letters  themselves  have  put  that  interpretation  upon  the 
transaction:  and  therefore  I  am  of  opinion  that  this  mle 
must  be  discharged. 

GORKBY,  B.-^I  am  of  the  same  opinion.    I  think  that 

•    this  rule  ought  to  be  discharged,  because  it  appears  to 

.     ,     '  me  to  be  a  case  of  compromise,  for  which  I  think  there 

was  a  good  consideration.     The  Crown  gave  uptkit  ^ai^ 

session  of  the  goods:  they  gave  up  an  advftalagao«»pa» 

sitiun,  and  they  gave  up  the  right  which  of  course  they 


fiASTEK  tfeRtf  1 1  Tier.  658 

hiAf  bfproceedlhg  to  a  condemnntion  at  fli«  earliest 'i^a«-  ama*  o/PUtu, 
iSb\e  period.  If  the  arguments  in  support  of  this  rale  were 
dl6Wedf  to  preVail,  the  CroSirn  would  be  placed  lift  this  ex^ 
tra6rdnlaV]r  pbsttioiii  that  they  would  be  obliged  to  try' the 
^esHah  tal'kAy  time  the  other  parties  6hose  tb  brittg  theit 
fbcti6ii^W!tfaln  sticyearsr,  when  the  witneiBs^s  might^e  dea^, 
arid  klV  liie'ans  of  proving  the  case  gone.  It  appear^  t6  the 
ftirtKlft';  'tUaf  the  comptromise  is  stridly  Warranted  by  fK6 
abt*  (/ri^afliadi^nt,  and  Aat  the  act'  iheant  to  Stodud^'a 
case'df  thi^'desctfptlon/  It  is  a  mercy  td^  the  subject  to 
ebkble^ttie 'Coninlissioners  of  Excise  '^to  compromise  upoft 
sUch^'t^yn^s  'as  tfiey  should  think  proper  in  the  exerciM 
df  thljir  disdreftion.  It  is  not  necessary  t6  tXiVett  to  the 
bthW'parts  df^the  Case,  because  I  think  upon*  the  fint 
groiknd  tjb^re  i^  quite  sufReient  to'dlschatge  Ihis^tikle^  '  '  ^ 

Rufe/dtiobafgedr 

--  .i/  .  •  ■  .  ...... 


iMAe  JoHBa^  PATRfCK  BttifwH,  and  WtvuAU  Tuomai 
♦    "  DAViES/r.  John  WiifwooiK  ■ 

JpY  ojrdeip  of  the  Lord  Chancellor,  the  folIowin,g  case  was  By  indentoret 
iB^nt  for  tb;e  opinion  of  this  Court: —  ,  reiewe, dated 

'  By  indentures  of  lease  and  release,  bearing  date  respec-  i*^!^"^^' 
tiyely  the  27th  and  28th  days  of  December,  1819,  the  re-  fine  and  re- 

'  '  •    **  coTcry,  ceruun 

landt  were 
fettled  Co  such*  uses  as  W.  *t*  D.  and  F.  his  ^fe  should*,  M  fltiy  tfme  daring  their  joint  lives,  by 
deed  or  other  instrument  in  writing  duly  executed,  direct  and  ftpjpcdptf  ^nd  in  default  of  appoint- 
ment, to  the  use  of  W.  T.  D.  for  life,  with  remainder  to  trustees  to  preserve  contingent  remain- 
dersi  then  to  the  use  of  the  wife  for  lifei  with  reniaindtr  to  trustees  to  preserve  contingent  re- 
mainders; then  to  the  use  of  the  sons  of  W.  T.  D.and  F.  in  succession  in  tail  general;  and  then 
l*tMe  Mollhtir  deaghtnwki  tiil  genenil,  with  enm  itmaioders,  and  ^rith  Remainder  to  W.  P.  D. 
In  fee.  In  1824,  W.  T.  D.  took  the  benefit  of  the  Insolvent  Act,  and  conveyed  to  the  proviaional 
toiignee  kAl  hia'  InMrcst  hi  the  premises,  which  wvs  si^sequtntly  translerred  by  the  provisional 
UMi^te  tP  the  asaigoee  of  the  estate,  in  the  usual  way.  In  September  1828*  W.  T.D.  and  F. 
Bis  wife,  tn  execution  of  their  Joint  power  of  appointment,  by  Indemores  of  tease  and  release  con- 
wnjni  tM4  pmpiaea  tm  tmattea  in  fe«,  oppn  trust  lor  ihf  bontflt  of  all  ihe  €r«dit0rs  of  W.  T.  D.: — 
ffeUt,  that  the  power  of  appointment  was  not  destroyed  by  the  conveyance  to  the  provisional 
aml^nw,  mid  that  the  power  wm  wett  exeented  by  the  iodentiMi^  of  lease  and  fclease  of  Septcm* 
ber  1828,  so  as  to  convey  tht  t state  for  life  of  the  wife  end  the  eiutei  tail  of  the  children  to  the 
arMTtee  iiiidtr  tll«t  deed. 
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Xxeh.  qf  Phoi,  lease  being  made  between  Thomas  Hugh  Jones,  therem 
described,  of  the  first  part,  William  Davies,  gentleman, 
therein  described,  and  Alice  his  wife,  of  the  second  part, 
the  above  named  plaintiff  William  Thomas  DaTies  of  the 
third  part,  William  Williams,  Esq.,  of  the  fourth  part, 
Evan  Davies,  gentleman,  of  the  fifth  part,  William  Lewis, 
Esq.,  of  the  sixth  part,  and  John  Lloyd  Williams  of  the 
seventh  part,  and  by  a  fine  and  recovery  levied  and  suf« 
fared  in  pursuance  of  the  said  indentures,  a  certain  mes- 
suage, tenement,  and  lands,  with  the  appurtenances  there- 
unto belonging,  commonly  called  and  known  by  the  name 
of  Voelatt,  situate  and  being  in  the  parish  of  KillieAyron, 
in  the  county  of  Cardigan,  and  then  or  late  in  the  tenure 
or  occupation  of  the  said  William  Thomas  Davies,  his 
tenants  or  assigns ;  also  all  that  other  messuage,  tene- 
ments, and  lands,  with  the  appurtenances  thereunto  be- 
longing, commonly  called  and  known  by  the  name  of  Plas* 
bach,  situate  and  being  in  the  parish  of  Killie  Ayron 
aforesaid,  in  the  said  county  of  Cardigan,  and  then  or  late 
in  the  tenure  or  occupation  of  Job  Davies,  his  under- 
tenants or  assigns;  and  also  all  that  other  messuage  or 
tenement,  and  lands,  with  tlie  appurtenances  thereunto 
belonging,  commonly  called  and  known  by  the  name  of 
Tanygare,  situate  and  being  in  the  parish  of  Killie  Ayron 
aforesaid,  in  the  said  county  of  Cardigan ;  and  all  other  the 
lands  and  hereditaments  of  them  the  said  William  Davies 
and  William  Thomas  Davies,  and  each  of  them,  in  the 
said  parish  of  Killie  Ayron,  or  elsewhere  in  the  said 
county  of  Cardigan,  were  settled,  after  certain  uses  which 
have  determined,  to  such  uses,  upon  such  trusts,  and  for 
such  intents  and  purposes,  and  charged  and  chargeable  in 
such  manner,  and  subject  to  such  powers  of  revocation 
and  new  appointment,  and  other  powers,  provisoes,  deck- 
rations,  limitations,  and  agreements,  as  the  said  William 
Thomas  Davies  and  Frances  his  wife  should  at  any  time 
or  times,  and  from  time  to  time,  during  their  joint  natural 
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lives,  by  any  deed  or  deeds,  instrument  or  instruments  in  Exeh,  tf  Phoi, 
writing,  to  be  by  them  jointly  sealed  and  delivered  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses, 
direct,  limit,  or  appoint :  and  in  default  of  and  until  such 
direction,  limitation,  or  appointment,  or  in  case  any  such 
should  be  made,  then  subject  thereto,  and  when  and  as 
the  estate  or  estates,  interest  or  interests  thereby  directed 
and  appointed,  limited  or  created,  should  respectively  end 
and  determine,  and  in  the  meantime  subject  thereto,  and 
as  to  such  part  or  parts  of  the  same  premises,  and  all  such 
estate  and  interest  therein,  of  which  no  such  direction, 
limitation,  or  appointment  should  be  effectually  made  as 
aforesaid,  to  the  use  of  the  said  William  Thomas  Davies 
and  his  assigns  for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste ;  and  from  and  immediately 
after  the  determination  of  that  estate  by  forfeiture  or 
otherwise  in  his  lifetime,  to  the  use  and  behoof  of  the  said 
Evan  Davies  and  his  heirs,  for  and  during  the  natural  life 
of  the  said  William  Thomas  Davies,  upon  trust  to  pre- 
serve the  contingent  remainders  thereinafter  limited  from 
being  defeated  or  destroyed ;  and  from  and  immediately 
after  the  decease  of  the  said  William  Thomas  Davies,  to 
the  use  of  Frances  Davies,  the  wife  of  the  said  William 
Thomas  Davies,  and  her  assigns,  for  and  during  the  term 
of  her  natural  life ;  and  from  and  immediately  after  the 
determination  of  that  estate  by  forfeiture  or  otherwise  in 
her  lifetime,  to  the  use  and  behoof  of  the  said  Evan  Davies 
and  his  heirs  during  the  life  of  the  said  Frances  Davies, 
in  trust  to  preserve  the  contingent  remainders  thereinafter 
limited,  from  being  defeated  or  destroyed ;  and  from  and 
immediately  after  the  decease  of  the  survivor  of  them  the 
said  William  Thomas  Davies  and  Frances  his  wife,  to  the 
Use  of  the  first  son  of  the  body  of  the  said  William 
Thomas  Davies  on  the  body  of  the  said  Frances  his  wife 
lawfully  begotten,  or  to  be  begotten,  in  tail  general ;  with 
i^mainder  to  the  use  of  the  second,  third,  and  fourth,  and 


if^  ajUj^ifd  ^v^rjr  the  apu.and  s<ms^  pf  the  hQii:^'i&fit{  \ 
William  Tbooi^, P^yie^s.on  U^bc^y.pCitb^  sftid  jFraMdl 
lyj  jyifeilaiy/ully/bpgplt^ij.oTlo  >^j9^go|(w,.iM(Mef9ii9it)^ 
io^t^iLgen^^l^  ytitb  r^mainclert  tQ  thf  U9^.pf  aUjMli^ttt)i 
tI^e.da}]gbtei:;aQd  daughters*  of  the.|?pdy  p£  tib9«ftfdiiWiUMm( 
Thomas  PAviqs  qn  ihe^bodj.of  $he  p^AFnaiMefthMilififb 
lawfully ^egot^o  or  to  be  .b^i^Ues^^as  tenant^- in>f QOiBWri' 
io  t^l  general,  withxroBs  rein^nders  iQ  |;ailgMei)alb«|wce» 
a^/i  aipopgst  the.  aame  d^ughtera. respectively)  wiili^mt- 
maijod^il.tp  the  use.  qS  the. said  WillimnTlMBima' Daring 
his.  he^rs  and  aasigna  for  ever.  •.  •   .       -i  •.«:;.  "i 

By  JAdeAtures  pC  lease  and  ieleafe»  fi$UA.ftMfodHwtif 
the  .^^.and  27th  of  Marcb^  18S8^,  ihp  .relaasq  hkingi 
ma^e  .  h^Up^n,  the  said  William  Tliefl9toi  Da^ie^ .  and* 
f  ran<^  hje  i^i^e  of  the  firatparli  tbe  -saiid  WiUiam;nni» 
of. tb^M^cofl^  part,iJphn Williaroa^ £sq« theteiD deabiifari«i 
o|(,tl^,,^i}  ,part»,and  John  Herbert,  JQsq^.  thcfsm-d^*^ 
sQxibj^,  ,of  the  fpurth  .p«arl^  .thfi  said  tWilifaim 
Da;vJ4^^0fid  Fimees  Uisiwife«  1:^  virtue-  ^nd  in  d 
of  thep^tV^r'iQr.authorUyt  ppwers  er  atttbovbieaf  Jo^^taa 
glvfrq  or>, reserved  forithia  purpoaeby^e>aaid:iiidtotdre 
of  releaae  o£  tbe  28^1  pf  Deoember,  1819^  ^ndiihsfiMi 
aj^id  recovery  I^vied^  ainl  s^ttflTered  es  afawfilttd,  .eadl^fcyi 
vi^tye,fi{i^;]ii  e»epu(|i{m  of.dLjQtJieff  poinsffSioii'aulfaoritiaft) 
if.thein  vestedy.or  enabling  UkeQiinihal  b^beIf».iMd;dal 
rect,  limit,  and  appoint  unto  the  said  John  Herbert^  attsk 
ta.bia.t^iva  4»nd  ^seignsy  all  the  beredilainefitaiAiid  flie- 
noises  mentioned  and  described  in  tbe  ^Gsraftaid.  indeniniat 
of  tlie  SS^h  of  December  181 9j  la  held.  Abe  aaii»e»iniCd  iImi 
sa^  Jubn.  ^rbert,  bis  lieivs.  and  assigns  ior^ ever,-  to  Ik^ 
uae.of  the  said  John  Herbert,  his  heirs  and  aiafgita:>fiMi 
ev^r^  subject  to  a  proviso. for  tbe  red^Mnptionof  CJse^anen 
hef^cU^ment^ and  premiseai  ofi payment tatbe>Baid JFciIhii 
Hcti[herJt^  his  executorsj  administratarf^  ok  assigns^  oC-^h^ 
sum  of  hiOQLs  with  intereat  at  5L  |^r  ceut^  «l  i^tunaa 
and  i^maABer  ther^  nsentieafdi  andidMt  ^heiit  and  qpoir 
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Bttdi  (Oijtai^lit^  Md  at  any  time  thereafter,  the  said  John  &di«yi«MH^ 
Msttertf,  hia-  heirs  or  assignsi  ihoold  and  would,  at  the  -^ 

nfi||iieal^f  «oi€ii,  and  ehargea  of  tlie  said  William  Thomas        Jokei 
Bhniesi^Mld  Fhinc^s  hh  wife,  or  either  of  them,  or  any     wihwoob. 
peiion  Of  persons  foe  the  time  being  entitled  to  any  estate 
orintmst  itt'lhe  equity  of  redemption  of  the  said  here« 
ditametits^  by  tirtne  of  the  hidentures  and  fine  and  reco« 
very  before  mentioned,  or  any  exercise  of  the  powers 
thereby  given  or  reserved,  reconvey  and  assure  all  the 
said  tnessoages,  lands,  and  hereditaments,  with  their  ap« 
purtenanceSf  to  the  uses,  upon  the  trusts,  and  for  the 
euds^  intentSt  and  purposes,  and  with,  under,  and  subject 
toi'tbe  powers,  provisoes,  declarations,  and  agreements, 
limitedf  deelared,  expressed,  and  Contained  concerning  the 
sann^Snond  by  the  said  indenture  of  release  of  the  S8th  of 
Deetober^  1819,  or  as  near  thereto  as  might  be,  and  cir- 
ocMBstaaces  wpold  permit:  and  in  default  of  payment  of 
tiseitaid!  principal  money  and  interest,  an  absolute  power 
afaaleistfaereby  given  to  the  said  John  Herbert,  his  heirs 
and  aesigDBi  over  the  said  mortgaged  hereditaments. 
:  In.ths.  month  of  August,  18^,  the  said  William  Tho- 
mas Davies  took  the  benefit  of  the  acts  for  the  relief  of 
iivsolbest  debtors  in  England,  and  by  an  order  of  the 
Gourt'Cte  the  relief  of  such  debtors,  dated  the  17th  day  of 
January,  1625,  be  was  duly  discharged  under  the  said 

'Ay  an  indenture  bearing  date  the  6th  day  of  August, 
MSCMi  and  made  between  the  said  plaintiff,  William  Tho- 
OMis  Davies,  then  an  insolvent  debtor,  and  prisoner  in  the 
gnol  of  Cardigan,  of  the  one  part,  and  Henry  Dance,  of 
Lincoln's  Inn  Fields,  in  the  county  of  Middlesex,  gentle- 
nMHB,  (the  provisional  assignee  of  the  estate  and  effects  of 
ioBOlient  debtors  in  England,  pursuant  to  the  act  of  the 
1  Geo^  4)i  of  the  other  part,  all  ike  esiaie,  rights  title, 
iniereeij  and  trust  of  the  said  William  Thomas  Davies  to 
att  hk  red  and  personal  estate  and  elftetsi  in  possessioni 
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jUNNMi,  rerenion,  remainderi  or  expectancy,  (except  the  wearing 
apparel,  and  other  such  necessaries  of  the  said  uiaolvenl 
and  his  family,  not  exceeding  in  the  whole  the  yalue 
of  SOL),  were  conreyed  and  assigned  to  the  said  Henry 
Dance,  as  such  prorisional  assignee  as  aforesaid,  his  sue- 
eessors  and  assigns  • 

By  an  indenture  of  assignment,  bearing  date  the  18th 
day  of  April,  1835,  and  made  between  the  said  Henry 
Dance,  as  such  provisional  assignee  as  aforesaid,  of  the 
one  part,  and  the  above  named  plaintiff  Isaac  Jones,  of 
the  other  part,  after  reciting  the  last  mentioned  indentorei 
it  is  witnessed,  that  in  obedience  to  the  said  act  of  parlia- 
ment,  and  to  an  order  of  the  said  Court  for  relief  of  insol* 
vent  debtors,  and  for  the  nominal  consideration  thereia 
mentioned,  he,  the  said  Henry  Dance,  at  the  request  and 
with  the  consent  of  the  said  Isaac  Jones,  did  convey,  as* 
sign,  transfer,  and  set  over  unto  the  said  Isaac  Jones,  his 
heirs,  executors,  administrators,  and  assigns,  all  the  e»* 
tate,  right,  title,  interest,  and  trust  of,  in,  and  to  the 
real  and  personal  estate  and  effects  whatsoever  and 
wheresoever,  and  of  what  nature  or  kind  soever,  which 
by  virtue  of  the  said  recited  indenture  then  were  in  any 
way  vested  in  the  said  Henry  Dance,  as  such  provisional 
assignee  as  aforesaid,  to  hold,  receive,  and  take  all  and 
every  the  said  estate,  effects,  and  premises,  and  every 
part  thereof,  with  their  appurtenances,  unto  the  said 
Isaac  Jones,  his  heirs,  executors,  administrators,  and  as- 
signs, according  to  the  respective  natures,  properties,  and 
tenures  thereof:  in  trust  nevertheless  for  the  benefit  of 
the  several  persons  named  or  specified  as  creditors,  or  as 
claiming  to  be  creditors  of  the  said  insolvent,  in  his  sehe« 
dule  filed  in  the  said  court,  and  against  whose  demands 
the  said  insolvent  had  been  discharged  by  order  of  that 
court ;  and  to  and  for  such  other  uses,  intents,  and  pur* 
poses,  and  in  such  manner  and  form  as  were  in  and  by 
the  said  act  of  parliament  elcpressed  of  and  concerning  the 
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iane,  and  to  and  for  no  other  use«  intent^  or  purpose  &«§•  pi  Pteib 
whatsoever.  .^ 

By  indentures  of  lease  and  release  and  appointment  loms 
bearing  date  the  16th  and  17th  days  of  September^  1828,  wmwoosb 
and  made  between  the  said  plaintiff  William  Thomas  Da» 
▼ies  and  Frances  his  wife^  of  the  one  part,  and  the  said 
plaintiff  Patrick  Brown,  and  Jenkyn  Beynon,  gentleman, 
of  the  other  part  (but  who  nerer  acted  in  the  trusts  of 
the  now  stating  deed,  and  has  since  disclaimed  the  trusts 
thereof),  the  hereditaments  and  premises  hereinbefore 
particularly  mentioned  and  described  were,  among  other 
hereditaments,  by  the  said  William  Thomas  Davies  and 
Frances  his  wife,  pursuant  to  and  in  exercise  of  the  power 
of  appointment  to  them  reserved  or  given  by  the  said  in- 
denture of  release  of  the  28th  day  of  December,  1819,  and 
of  a  fine  and  recovery  suffered  in  pursuance  thereof,  and 
of  all  and  every  power  and  powers  enabling  them  in  that 
behalf,  directed,  limited,  and  appointed,  granted,  bav* 
gained,  sold,  aliened,  released,  and  confirmed  unto  the 
said  plaintiff  Patrick  Brown  and  the  said  Jenkyn  Beynon, 
their  heirs  and  assigns ;  to  hold  the  same  unto  the  said 
Patrick  Brown  and  Jenkyn  Beynon,  or  the  survivor  of  * 
them,  and  the  heirs  and  assigns  of  such  survivor,  upon 
trust  to  sell  and  dispose  of  the  same  hereditaments  and 
premises,  and  to  apply  the  monies  arising  therefrom  in 
discharge  of  the  debts  of  the  said  William  Thomas  Da-* 
vies,  and  upon  other  trusts  therein  mentioned. 

By  articles  of  agreement  made  the  15th  of  November, 
18S3,  between  the  said  plaintiff  Isaac  Jones,  (being  the 
assignee  of  the  said  Wilham  Thomas  Davies),  the  said 
Patrick  Brown,  and  the  said  William  Thomas  Davies,  of 
the  one  part,  and  Henry  Quintyne  Winwood,  of  the  other 
part,  they  the  said  Isaac  Jones,  William  Thomas  Davies/ 
and  Patrick  Brown,  each  of  them  according  to  their  seve-* 
fal  and  respective  estates  and  interests  in  the  said  pre«- 
mises^  thereby  agreed  to  sell  for  the  consideration  tberdn 
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JUTJNM,  reTersion,  remainderi  or  expectancy,  (except  the  wearing 
apparel,  and  other  such  necessaries  of  the  said  insolvenl 
and  his  family,  not  exceeding  in  the  whole  the  yalue 
of  20L),  were  conreyed  and  assigned  to  the  said  Henry 
Dance,  as  such  provisional  assignee  as  aforesaid,  his  sue- 
eessors  and  assigns. 

By  an  indenture  of  assignment,  bearing  date  the  iSch 
day  of  April,  1825,  and  made  between  the  said  Henry 
Dance^  as  such  provisional  assignee  as  aforesaid,  of  the 
one  part,  and  the  above  named  plaintiff  Isaac  Jones,  of 
the  other  part,  after  reciting  the  last  mentioned  indentorej 
it  is  witnessed,  that  in  obedience  to  the  said  act  of  parlia^ 
ment,  and  to  an  order  of  the  said  Court  for  relief  of  insol* 
vent  debtors,  and  for  the  nominal  consideration  therein 
mentioned,  he,  the  said  Henry  Dance,  at  the  request  and 
with  the  consent  of  the  said  Isaac  Jones,  did  convey,  as- 
sign, transfer,  and  set  over  unto  the  said  Isaac  Jones,  his 
heirs,  executors,  administrators,  and  assigns,  all  the  e»« 
tate,  right,  title,  interest,  and  trust  of,  in,  and  to  the 
real  and  personal  estate  and  effects  whatsoever  and 
wheresoever,  and  of  what  nature  or  kind  soever,  which 
by  virtue  of  the  said  recited  indenture  then  were  in  any 
way  vested  in  the  said  Henry  Dance,  as  such  provisional 
assignee  as  aforesaid,  to  hold,  receive,  and  take  all  and 
eiwery  the  said  estate,  effects,  and  premises,  and  every 
part  thereof,  with  their  appurtenances,  unto  the  said 
Isaac  Jones,  his  heirs,  executors,  administrators,  and  as« 
signs,  according  to  the  respective  natures,  properties,  and 
tenures  thereof:  in  trust  nevertheless  for  the  benefit  of 
the  several  persons  named  or  specified  as  creditors,  or  as 
claiming  to  be  creditors  of  the  said  insolvent,  in  his  sehe« 
dule  filed  in  the  said  court,  and  against  whose  demands 
the  said  insolvent  had  been  discharged  by  order  of  that 
court ;  and  to  and  for  such  other  uses,  intents,  and  pur* 
poses,  and  in  such  manner  and  form  as  were  in  and  by 
the  said  act  of  parliament  eltpressed  of  and  concerning  the 
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iane,  and  to  and  for  no  other  use,  intent,  or  purpose  &«§•  ^  Pteib 
whatsoever.  .^ 

By  indentures  of  lease  and  release  and  appointment  Iokbi 
bearing  date  the  16th  and  17th  days  of  September,  1828,  Wmwooa. 
and  made  between  the  said  plaintiff  William  Thomas  Da- 
vies  and  Frances  his  wife,  of  the  one  part,  and  the  said 
plaintiff  Patrick  Brown,  and  Jenkyn  Beynon,  gentleman, 
of  the  other  part  (but  who  never  acted  in  the  trusts  of 
the  now  stating  deed,  and  has  since  disclaimed  the  trusts 
thereof),  the  hereditaments  and  premises  hereinbefore 
particularly  mentioned  and  described  were,  among  other 
hereditaments,  by  the  said  William  Thomas  Davies  and 
Frances  his  wife,  pursuant  to  and  in  exercise  of  the  power 
of  appointment  to  them  reserved  or  given  by  the  said  in* 
denture  of  release  of  the  28th  day  of  December,  1819,  and 
of  a  fine  and  recovery  suffered  in  pursuance  thereof,  and 
of  all  and  every  power  and  powers  enabling  them  in  that 
behalf,  directed,  limited,  and  appointed,  granted,  bav* 
gained,  sold,  aliened,  released,  and  confirmed  unto  the 
said  plaintiff  Patrick  Brown  and  the  said  Jenkyn  Beynon, 
their  heirs  and  assigns ;  to  hold  the  same  unto  the  said 
Patrick  Brown  and  Jenkyn  Beynon,  or  the  survivor  of  - 
them,  and  the  heirs  and  assigns  of  such  survivor,  upon 
trust  to  sell  and  dispose  of  the  same  hereditaments  and 
premises,  and  to  apply  the  monies  arising  therefrom  in 
discharge  of  the  debts  of  the  said  William  Thomas  Da« 
vies,  and  upon  other  trusts  therein  mentioned. 

By  articles  of  agreement  made  the  15th  of  November, 
18S3,  between  the  said  plaintiff  Isaac  Jones,  (being  the 
assignee  of  the  said  William  Thomas  Davies),  the  said 
Patrick  Brown,  and  the  said  William  Thomas  Davies,  of 
the  one  part,  and  Henry  Quintyne  Winwood,  of  the  other 
part,  they  the  said  Isaac  Jones,  William  Thomas  Davies^ 
and  Patrick  Brown,  each  of  them  according  to  their  seve* 
fal  and  respective  estates  and  interests  in  the  said  pre- 
niisesj  thereby  agreed  to  sell  for  the  consideration  therdn 
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iMIitioiied;  and  the  said  Henry  QttintyM  #iiiirWd^^dfi 
Ai^t^by  agree  to  pfurdiase  and  takei-tiHi  heredlCaiMiits  aM 
TptetAitts  hierdnbefore  described,  and  tbe'ihheerililtittij 
dtt!i^6ftreit)€fcttvel]r,  fre^  fVoi^  i»<:dfibbratice8/«tti?pliri|;i 
kMe; '  if  aHy  sixclr ihett  was;  of  tlie  teo^ttilentcialfed^M^ 

MtvUdha;"'  -    ' "'      •    ■""' "^  '.  '■  ^i^' y^'^iiuH- 

'Vh^htnett  of  the  said  Artid^a  ^agrfee^idnt'  bft^'b^ 
cdtoM'dtfly  t^at«d  9n  tbe^deferidttntJbtiti  Wthtlbodr''''  '•'- 
'^InrithiiYiKHithbf  August^  1685^  tbe^aboVd  Mmed  {OiAtfi 
fiA'fil^d  tbeir  bill  of  cohipbriftt  in  tbe  Court  of! OMiiMiiriy 
a^}iiit  tbe  ^fetidant  Jolnfi  IVrAwood,  IH^M^  't>AiyM|^ 
tfaafTtb^  said  artieles  oragr^^faient,  dated  the  IMh  dHybf 
NV>Vember  1888;  might  be  sj^eciflcally  perAxrm^'and  't^ 
fUiini^  i^jceeutita  by  the  said  John  WTh^ood.  *  > '  '^  >^' 
^''The^^iM cattse  was  afterwards  at  issti^^  and  WMteaM 
befbr^  the  Lord  High  Ohancellor,  on  the  7tb  day  (if 
ApYily  1637,  and  by  ibe  decree  of  that  date  ttteretipott 
jMid^,  in'  wa>s  ordi^ed  end  decreed  that  a  «ase  sbouldM 
made  Ibr  the^«>pinioA  of  the  Barons  of  cbe  GoiMf  ofBie^ 
eh^v^i  n|K)n  the  fbllowmg  qnestieros  i —  •     ■   » 

Fifpt^^-Whetlier  ^be  power  of  apfiointMent  contahscdte 
the  aardtindaituie  of  release  of  ibe598eh  day  of  DMeM* 
betv^^y  Waaler  was 'not  destroyed  bytheeaid  noiifey^ 
anc6>tearipg' date  the  6th  day  of  Angost,  1894^  byihto 
iosohensit  WSiiaai  Thomas  Davies»  of  all  his  estate  <loi«b« 
protisibnal  assBgoee  t  -  ^  * 

>')8ec|>ndly-*--if  the  power  was  not  destroyed,  wMt  estAM 
patted  «nndeT^  the  apfmntment  made  by  the  iadentUMSof 
AtilMii^SepHtinherilSeS?  ^i;^  u. 

^^fiJC  W.  W.FolkH,  ibr  the  phuitiff&^-^he  queitiMiiis^ 
i^hcthiar  theplaiasifia  have  a  good  title  l»  tlm  eaiiato  r<  and 
itiis^siifaaiifcted  that  ttiey  ckavly  kaTe«  It  n  intended^ 
this  case  to  bring  under  the  consideration  of  the  Coiirt 
the  decision  of  the  Court  of  Common  Plteas  ip  tibt  case  tf 
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]^dh<m^^  M^^  (a),  iwhioh.isitfiought.to  hny«  lieen  «nf(9h  ^f''*^^ 
9ffouB)y4«$l^4::.'^v«n,  bomevor,  if  Oo^t  ohall  )b^.4e^«M4fl|  ^^' 
V>(HMf?fl^i|tttIiQrUy».  ibis  c^ffo  ia  diiitingiliduible  ftiWMiitT 
Tb^  M^igl^e  j^nder  4b9  4pe4  of,  A^igusti  1^2^  vihiM  ^^kft 
thfi  fBtiM*.  for  lifi»W  Ui€.  iiu»baQd,  and  thereverf^ii.  in  j^ 
without  the  appointment.  The  only  effect  of  the  iMppoint^ 
mMt  would  J^  to  take  avay  the  Ufe  estate  of  tb«  wife#  ttid 
the  eitat^sto  th&  children  in  tail. .  That  being  ao,  tbeqii^n 
i\^  if  ?vbatber  Abe  huebandand  wife  oould  afterwards  t z- 
i^ut^'tbejpoweri  so  as  to  takt  away  the  estate  t|ul  to  the 
cbi^dr^,  ajul  the  ^vife's  estate  fgor  life^  This  power  is  pf^rtly. 
f.  poM^v  appeiijdai^tj  and  partly  a  power  iu  gross.  li»<Si«9^ 
dqcf  pn  Use^(A),  the  differ^pt  kinds  of  jiowers  ar«  thus 
described  :-rr**  Powers  are-  either  appeipdantj  or  iq  gfpss|»  os 
fUpgiltJI^s  collateral;  appendaofij  when. the  OMrciaQ  of 
<bei|i|  i^  jn  the-firat  instance  tot  interfere  with|,.andto  .f| 
d^stf^iAl^liiteat  tO:  snpersedej.  the  ^estate  of  the  dooe^roC 
8itf:)^{poirei^l.in>gri^f,  wbentliey  do  not  coowaemae  iin^ 
tbof  de^evynioatwMi  of  the  esu^  of  lhe^4w«0e  andtpi?^ 
lateral,  where  the  donee  has  noestateat  all«in  the  properlK 
which  is  the  subject  of  the  power.  A  power  reserved  to 
a  tenaal  for  life  to  make  leases  in  poesessioni  ia  appetd- 
aoi^.  fcr  by  the  exercise  of  it,  the  term  created  by  it  nfl-* 
eesaavily  precedes  the  estate  of  the  tenant  fw  life*  lo^boM 
i|.is  rtserv^.  A  power  to  a  tenant. for  life  to  jointare^is 
a  power  in  gross;  for  the  jointure  created  by  it  must  nc^ 
cessarily  take  effect  after  the  death  of  the  particular  te»7 
aat«*'  Now  in  tliis  oasei  as  has  been  observed,  the  power 
h  partly  a  power  appendant^  and  partly  a  power  in  gsossi 
so  far  as  respects  the  estates  of  the  husband  and  wlfe^lk 
is  a  power  appendant;  and  so  far  as  respects  the  estates 
tetlMt  Aildren,  it  is  a  power  in  gross.  A  p6welr  io  gtbss 
ia.Dot  destroyed  by  a  mere  innocent  assurance,  butooijr 
by  a  tortious  conveyance,  such  as  a  fine;  but  a  power  apn 

(a)  7  BiDg.  695 ;  1  M.  &  Scott,         (6)  Vol.  1,  p.  169.  '   ' ' 

14 ;  S.C.  \  Mytoe  &  Keen,  32.  ' 
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M99k.  pfPimt  pendant  would  be  affeoted  by  any  conTeyanoe  by  die 
^  donee  without  reserving  the  power.  The  same  learned 
io«v  author,  speaking  of  the  destruction  of  powers  (a),  says  :— 
urnotoos.  "  With  respect  to  powers,  so  far  as  they  are  append- 
ant, it  may  be  considered  as  a  principle  that  the  donee 
of  a  power  shall  not  be  allowed,  by  the  exercise  of  such 
power,  to  defeat  any  charge,  estate,  or  incumbranee, 
which  he  himself  had  previously  made  or  created ;  and 
therefore  if  a  tenant  for  life,  having  a  power  of  leasing, 
previously  conveys  his  legal  estate,  the  power  of  leaaingt 
to  the  extent  of  such  conveyance,  will  be  defeated.  So^ 
when  an  estate  is  limited  to  A.  for  life,  with  remainder  to 
B«  in  tail,  with  remainder  to  A.  in  fee,  with  a  general 
power  of  revocation  reserved  to  A.,  if  A.,  by  lease  and  re- 
lease, not  executed  according  to  the  forms  required  by  the 
power,  convey  to  C.  in  fee,  he  cannot  afterwards  exercise 
his  power  as  to  his  own  life  estate,  and  his  renuunder  in 
fee ;  but  the  power  will  remain  as  to  the  estate  tail  of  B. 
So,  the  usual  power  of  appointment  limited  to  a  purchaser, 
to  prevent  the  dower  of  his  wife  attachbg  upon  the  estate, 
must  be  considered  as  a  power  appendant.  And  there* 
fore,  if  a  purchaser  afterwards  convey  the  fee  by  leaae  and 
release,  or  any  other  conveyance,  without  having  had  re* 
course  to  the  power,  the  power  is  extinguished." — ^This  is 
quoted  merely  for  general  authority  upon  the  pomt;  and 
according  to  that  statement  of  the  law,  this  must  be  de- 
cided to  have  been  a  proper  execution  of  the  power* 
Agam(6):— '4f  there  be  tenant  for  life,  With  a  power 
to  make  a  jointure  on  an  after  taken  wife,  or  to  make 
a  lease  for  years,  to  commence  from  his  death,  for  the 
purpose  of  raising  portions  for  his  younger  cfafldiCB, 
the  power  in  each  of  these  cases  is  in  gross.  'These 
powers,'  says  Lord  Hale  (c),  '  may  by  apt  words  be  de- 


(«)  P.  171, 172.  (c)  Edioardi  v.  SkUr,  Hsidicf, 

0)P.172.  410,416. 
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•troyed  by  releasCf  or  by  a  Jine  or  feqffinenit  which  carry 
itway  and  include  all  things  relating  to  the  land:  but 
an  assignment  of  totum  staium  suum,  or  other  alteration 
of  the  estate  for  life,  does  not  affect  such  power/  There* 
fore,  if  a  tenant  for  life  convey  by  lease  and  release,  or 
bargain  and  sale  in  fee,  he  does  not  destroy  a  power  in 
gross  reserved  by  him ;  for  it  is  the  nature  of  these  conr 
Tcyances  to  pass  only  what  the  tenant  might  lawfully  con* 
▼ey."  The  only  question  will  be,  whether,  after  the  donee 
bad  conveyed  **  all  his  estate  "  to  the  provisional  assignee,  he 
could  afterwards  execute  the  power,  and  convey  the  estate 
to  the  trustees  for  the  benefit  of  creditors.  The  assign* 
ment  of  all  the  insolvent's  estate  to  the  provisional  assignee 
would  not  destroy  the  power,  according  to  Edwards  v. 
Slater.  A  feoffment,  fine,  or  recovery,  would  destroy  a' 
power,  whether  appendant  or  in  gross,  and  whether  it 
were  a  poirer  for  particular  objects,  or  of  a  general  nature ; 
Wes  v  .  Berney  (a),  Bickley  v.  Guest  {b) :  but  it  would 
not  be  destroyed  by  a  mere  innocent  conveyance,  such  as 
a  lease  and  release.  And  the  donee  may  still  execute  the 
power,  if  he  has  not  done  any  act  to  destroy  it.  There  is 
no  distinction  in  this  respect  between  a  power  of  leasing 
and  of  appointing  the  estate.  In  Sugden  on  Powers,  p.  65, 
it  is  said — *'  It  appears  that  the  cases  have  decided,  that 
where  a  tenant  for  life  has  a  power  of  leasing,  he  may  ex- 
ercise it,  although  he  has  conveyed  away  his  whole  life 
estate  by  way  of  mortgage  or  security,  provided  he  has 
reserved  to  himself  that  right  against  the  incumbrancer. 
Long  V.  Rankin  (c).  And  even  although  in  such  a  convey'* 
ance  he  has  not  reserved  to  himself  a  right  to  exercise  hia 
power  as  against  the  incumbrancer  (d).  But  that  he  can<^ 
not,  from  the  exercise  of  his  power,  defeat  any  incumbrance 

(a)  1  Russ.  &  M.  431.  pendix,  539. 

(6)  Id.  440.  {d)  Ren  v.  BulkeUy,  Douglas, 

(e)  In  Dom.  Proc,  reported  2  292. 
Sugden  on  Powers,  5th  edit.,  Ap. 
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which  he  has  created.  The  cases  appear  alsb  toiittretl#- 
cidedy  that  a  tenant  for  life  with  a  |K>wet  of  sale  AnA  (^ 
change,  may  exercise  it  eren  where  he  baa  parted  wMh 
his  own  life  estate  by  way  of  mortgage  or  aecttiitf^'and 
although  he  has  not  reserved  to  himself  the  right  fd  ««- 
ereiae  the  power  against  the  incnmbraiiettr.  TjfrrH-^. 
Marsh  {a) J*  In  that  case^  by  marriage  settkment,  *  aft 
estate  was  limited  to  the  use  of  husband  and  wife  for  life, 
with  remainder  to  the  children  of  the  marriagCi  cnd/te 
default  of  issue,  to  the  right  heirs  of  the  husbahd'aad 
wife;  and  there  was  a  power  in  (he  husband  anil  wife  16 
charge  the  estate  during  their  lives,  and  a  powM  to  cer» 
tain  trustees,  in  whom  the  legal  estate  was  vested,  COleH 
on  the  direction  of  the  husband  atid  wife  or  of  the  aasp* 
▼Ivor.  The  husband  and  wife  borrowed  money  %y  way  of 
annuity,  created  a  term  of  1,000  years,  and  levied  a  fine 
to  G.  in  fee,  which,  by  a  deed  to  lend  the  uses,  was  do* 
dared  to  be  "  in  trust  to  secure  the  regular  payiMiil  of 
the  annuity,  and  to  corroborate  the  said  term.*'  It  was 
held  that  this  fine  did  not  extinguish  the  trustees*  power 
to  sell  on  a  direction  of  the  husband  and  wife.  The  Ka« 
son  why  a  party  is  not  allowed)  after  conveying  his  estate 
to  another,  to  exercise  a  power  of  appointment  iacotniateiit 
with  that  conveyance,  is,  that  he  shall  not  be  allowed  t6 
derogate  from  his  own  grant.  Now,  what  passed  by  tfatt 
assignment  to  the  provisional  assignee !  The  husband^ 
estate  for  life,  and  the  remainder  in  fee ;  but  not  Ato 
estates  tail  to  the  children.  The  power,  as  respects  those 
eatates,  would  clearly  remain  unaffected  by  that  convey'* 
ance.  The  22nd  section  of  the  Insolvent  Act,  7  Oeo.  4% 
0.57,  differs  very  materially  fttrni  the  corresponding  ehus# 
in  the  Bankrupt  Act  After  recitmg  that  *'  wlmiaa 
many  who  may  petition  the  said  Court  for  relief  under  this 
act,  may  be  seised  and  possessed  of  landa,  tenenenia,  and 
hereditaments,  to  hold  for  the  term  of  their  natural  livet, 
(a)  3Bing.3l;  10Moore,a05. 


9W|i,(i^^nt9^«  wd. ; which.  $aid.  poWfer^^  /(^ughti^n^imQh 
^r35][9li',pefi^0Qipg:4bi9,  said  Court: for  i^^Iief  n^vd^^tltMs 

jiei^ians ;'!  U:  «a0cts»  "  th«U  i  Jin .  every  9uch  .  jcap^j.  9^1  ^m^ 
8Wry..tJt»if-pftw^rf  of  leasing:  swch.teuiU,  tei^^mfentv^a^fl 
|]ieffffi^$;9Ai|tf^w4  aU.^chisr  nwoh  fq^^J^r^  asrj^^rf^^id  oy:^ 
3iiph/nealor..peT9pr>&le»^dte,  which  are  amhall  be  veatqd 
in.  any  pri^pi^er  wbcslniU  petUiojEi  tbe.^iud  Couri  (orit^li^f 
iwlertbia not, ,ai»d  aUtru^t^  wfi  \}0i9rQr3,^k^ts,vm\^efitfiA 
in  $^di,prifi9/i9^t  ov  fir^at^d  /or  \  M$  or. her  ms^  or  be^^^ 
«hlcb  m^b.pii^Qnei?  iXMght  e^oute  Cor  his  <xr  ber  pwyii  he(; 
^06t,^haU  be  ami  ar^  befeby  'ye9ted:]a:tbe.ea8ignae>  ctt 
l^a9g<^«i^^rtliereBal.>aiid  paiy»oaaI  eatate  of  sitah  pris^ndo 
hy.vi4tue  of  ^ibia  A9t,.  $p  f4r  aaisuch  prisoner  qould:by  \9iff 
T^at'.aucbpovier  in  a<)y  person  :to.  whom  he  or  she.migkl 
lawfuliy;hav4  joonveyedaucb  prosparty ; .  to  bet  byaud^aa^ 
a^PM-or  a»Mgnee«  eK^cuted  ibr  tbe  benefit  of  all/ and 
rxar^  Ibe  erf dUora  of  suoh  prisoner,  undes  tiu9ant*'Ca)^ 
i^oKP^  ^njoiAb^Jyj  under  this  act,  suoba  pow^raai^iM^ 
(a  (be  exfr^usied  jointly  with  tbo^  wife,  coMld  ,JH>t  p^^i  t^ 
th^i^gne^*  '  In  the  corresponding  clause  in  tlietSank^^ 
nqpt  AiQt,  .66eo.4,.c*  16|  9^Ci^y  tberie  is  a  chmseaffeqtii^' 
^(i^tfa  tail  f  and  in.  JJ^uMa^i  v,  Me^  ibat  section  wm/A 
gp!94idfal  relied  i^ptan*  Jt  eoaciiSy.  tbait  tbe  eM)niissiqn«9ca 
9l>al)»by  deed.ipdented  and  enroUedi.make.sale  far  tiie  bana^ 
il  of  tlie^raditora  of  any  kcdsy  &Cpi  wbere9{  tlie  bahlvi^Hpfr 
iftHf^ed  of  any  estate  tail  in  posiession^Te^ise^ioOy^inr  ramain^ 


^^(i^SlelMBittd  counsel  alBare«>     dOthssotiaiis,  as  Clearing  an  tUs^ 
fwe4tQ,4ie.Ujtli|.l$(bi  i:9(b»aad     question.  .   .  •      ...../ 
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l&reA.  pf  PteMt '  dev,  &c.y  and  every  such  deed  shall  be  good  against  the  bank- 
^  ;  rupt  and  the  issue  of /its  body ,  and  against  all  persons  claim* 
JoNBs        ing  under  him  after  he  became  bankrupt,  and  against  all 
WxRwooo.     persons  whom  the  said  bankrupt,  hjfine,  common  recover jf, 
or  any  other  means,  might  cut  off  or  debar  from  any  re- 
mainder, reversion,  or  other  interest  in  or  out  of  the  said 
lands,"  &c.     The  77th  section  of  the  bankrupt  act  pro* 
vides  also,  that  all  powers  vested  in  any  bankrupt,  which 
he  might  legally  execute  for  his  own  benefit,  may  be  ex* 
ecuted  by  the  assignees  for  the  benefit  of  the  creditors,  in 
such  manner  as  the  bankrupt  might  have  executed  thera. 
The  effect  of  the  assignment  under  the  Insolvent  Debtors' 
Act  is,  therefore,  no  more  than  that  of  a  conveyance  by 
lease  and  release.    Then  the  effect  of  it  would  be  to  vest 
in  the  assignees  the  husband's  life  estate  and  remainder 
in  fee.    He  does  not,  therefore,  derogate  in  any  respect 
from  his  grant,  by  afterwards  executing  the  power,  and 
conveying  the  wife's  estate  for  life^  and  the  estate  tail  to 
the  children.     One  of  the  objections  made  in  Badham  v* 
Mee  was,  that  supposing  the  bankrupt  to  have  retained 
the  power,  the  bankrupt  acts  passed  to  the  assignees  the 
bankrupt's  estate  for  life,  and  ultimate  remainder  in  fee; 
and  if  so,  that  he  could  not  defeat  that  remainder,  or 
create  a  fee  in  derogation  of  his  own  previous  grant.   But 
in  this  case,  who  is  interested  in  saying  that  the  insolvent 
could  not  execute  the  power  ?     Not  the  creditors :  if  be 
had  the  power,  they  are  interested  that  he  should  execute 
it,  as  he  did,  for  their  benefit.   The  children,  indeed^  may 
be  interested  in  saying  that  he  could  not  execute  it,  but  he 
has  executed  no  grant  to  them.    The  power  is  here  ex- 
ecuted for  the  purpose  of  having  the  property  divided 
equally  amongst  all  his  creditors.  He  does  not  thereby  de- 
rogate from  his  former  grant,  so  far  as  respects  the  estates 
tail,  by  exercising  the  power,  and  conveying  the  whole  in- 
terest to  the  trustees.    The  assignee  could  only  take  the 
estate  subject  to  such  charges  or  incumbrances  as  it  was 
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then  liable  to.    Then  he  took  under  the  settlement  itself;  £«<^A.  (/  Phai, 

1838. 
Und  if  80,  he  would  take  subject  to  the  life  estate  of  the 

wife,  and  the  estate  tail  to  the  children.  It  is  assum* 
ing  the  whole  question  to  say  that  the  subsequent  con« 
▼eyance  is  in  derogation  af  the  grant ;  that  must  de- 
pend on  what  the  grant  was ;  and  if  the  grant  was  of  the 
remainder  in  fee,  subject  to  the  power  of  appointmenti 
the  subsequent  conveyance  could  not  be  in  derogation  of 
it.  And  here  who  is  to  object  that  this  was  in  derogation 
of  the  former  grant,  but  the  grantee,  the  provisional  as- 
signee? But  he  does  not  object:  he  wishes  the  power  to 
be  executed.  This  distinguishes  the  present  case  from 
Badham  v.  Mee  (a).  In  that  case  a  father  was  tenant 
for  life,  with  remainder  to  such  of  his  sons  as  he  should 
appoint,  subject  to  charges  for  the  other  children ;  and 
in  default  of  appointment,  there  were  limitations  to  the 
sons  successively  in  tail  male,  with  remainder  to  the 
father  in  fee.  The  father  became  a  bankrupt,  and  the 
Court  of  Common  Pleas  held  that  after  the  bankruptcy 
the  father's  power  ceased,  and  that  an  appointment  by 
him  under  the  power,  to  a  son  in  fee,  was  void.  Sir 
Edward  Sugden  observes  upon  that  case  (b): — *'This 
opinion  was  expressed  upon  a  case  directed  by  the  Court 
of  Chancery,  and  consequently  we  are  left  to  conjecture 
the  grounds  of  the  judgment.  It  does  not  appear  capable 
nf  being  supported  consistently  with  established  principles. 
The  father  could  not  affect  the  ultimate  remainder  in  fee 
vested  in  the  assignees,  but  as  between  the  issue  of  the 
marriage  the  power  subsisted,  and  was  capable  of  being 
exercised.  As  long  as  there  was  issue  of  the  marriage 
capable  of  taking  under  the  limitations  in  the  settlement, 
the  appointment  would  be  operative ;  but  if  the  remainder 
in  fee  would  have  fallen  into  possession  if  there  had  been 

(a)  7  BiDg.695;  1  M.&  Scott,         (&)  1  Sugden  on  Powen,  5th 
14.  edit.|p.80. 
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^xth.ifmii,  tio  appointmenti  then  the  estate  created  by  th^  appoiol- 
ment  would  cease.  It  is  no  objection  thata^  venaiq^*' 
cannot  be  limited  on  a  base  fee,  and  that  mie^  ^ooahl  fent 
have  been  limited  upon  a  fee  by  the  original  wtdetaelil. 
For  the  ultimate  remainder  in  fee  which  tested 'in  ihe^aa- 
signeeSf  was  not  displaced  out  of  them«  and  ti9WB|ipi)iM- 
ment  was  in  its  operation  cat  down  to  a  base  fed -'by  tke 
power  of  the  Bankrupt  Act.  The  effi^ct  was  no  more  4hak 
the  common  operation  of  a  fine  by  a  teikant  in^tiAil^  With 
remainder  in  fee  to  another.  And  the  bankrd|U?ldw>Oi:^llt 
not  to  be  held  to  destroy  the  powers  in  a  fattifly  seHlMiiifl, 
when  their  existence  and  the  exercise  of  them' *do' not 
affect  the  rights  of  the  creditoi^.''  He  tiiefi  addiM'*'  Sbiee 
the  above  observations  were  writteni  the  ease  cati^  ileJbie 
the  Master  of  the  Rolls^  when  the  confidnaktlovv^bf'flfe 
certificate  was  opposed  ;  and  it  was  Insisted/fifiC^  ikste'thk 
bankruptcy  destroyed  the  power ;  secondly,  tbaHivf  (pot 
destroyed,  the  appointment  was  bad.  The  letffAed' Jni^ 
said  (a) — *  It  is  conjectured  in  this  case,  f n^m*  aw  bbftevm- 
tion  by  one  of  the  Judges  in  the  cocfrse  of*  llm^af^gvfaeht, 
that  the  Court  of  Common  Pleas  decided  agalnitt  the  tall- 
dity  of  the  appointment,  on  the  ground  thatbf  lbe^«e- 
cution  of  a  power  no  estate  can  be  created,:  whichf  #otiH 
not  have  been  valid  if  limited  in^the  deed  c^ffling  (Use 
power.  If,  therefore,  it  were  admitted  that  the -power  ti( 
appointment  continued  in  the  bankrupt,  notwkbatlnidiaB 
his  bankruptcy, and  that  theappointmenCinfkvoar  dti^kt 
eldest  son  in  fee  might  be  con^strued  as  a  |>bwer€if  atilqpa 
base  fee  only,  and  not  prejudicing  the  remaiiidei'  lihUti 
passed  io  the  assignees  under  the  cotaimiesieni  lh»'«p- 
pointment  would  nevertheless  be  void,  bebaus^a  liHiiMiMi 
to  that  effect  would  have  been  void  m  the  ^t%thil  ^Ami 
creating  the  power,  inasmuch  as  the  rule  of  Jaw^'doM  dot 
permit  one  fee  to  be  limited  after  another  aHboa^  itfe 

(o)  1  Myloe  &  Keen,  54. 
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'iarsftr/!fe  bd'only  a  h»ne  or  determinable  fee.     TbU  rule  SnjLff  Plm§, 
iilo  thepnesent oa^e, ia  whicli  the  donee  haa  a  parti- 


3oaiiiriaiiid«  general  power,  and  will  Bupporfc  the  opinion 
^hiekbaipbeen  formed  by  the  Judges  of  the  Court  of  Coni- 
'HioD/Pke»>'    As  he  confirmed  the  opinion  of  the  Couvt 
4£iCf$Amm  Pleas  on  this  poioti  it  was  unnecessaryf  be 
tBitd^  Ubal  be  should  express  any  opinion  on  the  other 
iVawa lof .the  case  wbiob  had  been  taken  in  the  argument 
iMt  the  bar ;  bo  therefore  made  his  decree  to  the  effect  of 
jtl^iCevtifoMe*'"    Sir  E,  Sugden  then  observes:  "  There 
.iqipoar^  to  be  b/>  ground  for  the  doubt  suggested  as  to  the 
iestiobtion.  of  the  power;  and  the  other  point  does  not 
jmsH  to  hav^  reqeived  from  the  Court  the  consideration 
rtrhicli  it.  deserves^     If  aiich  a  power  cannot  be  exercised 
•sfterihe  bankruptcy,  the  power  of  selection  is  gone,  and 
ilk  some  eases  the  immediate  limitation  over,  in  default  of 
:5pptnnftment,.may  be  to  strangers.    Jn  Bad/mm  y.  Mee, 
Jlie  knot  .was  rather  cut  than  untied,  for  the  appointment 
-waa.iHtbe  eldest  son  in  fee,  and  the  limitation  in  default 
.of jBf|)f^ntment  was  to  him  in  tail,  so  that  much  mischief 
was  not  done  by  the  decision  in  the  particular  case,  how- 
ever injurious  it  may  be  as  establishing  a  false  principle/* 
^That  is  an  opinion  of  very  high  authority  against  the  de- 
oebiofi  in  JSaMam  v»  Me^.    In  Preston  on  Abstracts  (a), 
tii  is  aaid^'  Also  in  those  instances  in  which  a  person  is 
'.Jciiant  ibr  life«  with  various  remainders  in  strict  settle- 
jAbAU  with  remainder  to  himself  in  fee,  either  with  or  with- 
ijQIttiii^poiwor  of  .appointment,  and  he  makes  a.  conveyance 
imbih  thd  particular  estates  are  continuing  (being  a  convey- 
^ifBceiifbiebiCanaoit  operate  as  an  exercbe  of  his  power  for 
jUSMil  oft tbc^ observance  of  some  ceremony);  this  convey-  < 
im#^  iwHI  confer  a  title  to  the  extent  of  the  life  estate,  and 
:»ofi  ibe' remainder  or  reversion  in  fee.    But  this  title  will  j 
jbe  dttfectlffe  against  the  intern^ediate  particolar  est^cs«"  , 

(a)  Vol.  9,  p.  7a. 
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jixeh.  rf  PfMf,  That  passage  also  is  entirely  inconsistent  with  the  decisioa 
^    of  Badham  v.  Mee.    The  instance  there  put  is  exactly 
Joifii        this  case,  except  that  this  is  the  case  of  a  joint  power  of 
WiirwooD.     appointment,  which  makes  it  stronger.    It  is  submitted 
that  on  the  principle  of  all  the  cases,  Badkam  v.  Mee  was 
improperly  decided  ;  but  independently  of  that,  this  case 
is  distinguishable  from  it.     This  is  the  execution  of  a 
power  for  the  benefit  of  the  creditors,  and  therefore  is 
not  in  derogation  of  the  grant  by  assignment  to  the  pro- 
visional assignee. 

Sir  F.  Pollock,  contra. — The  power  of  appointment  was 
destroyed  by  the  assignment  to  the  provisional  assignee. 
The  case  of  Badham  v.  Mee,  which  was  decided  so  lately 
as  the  year  183S,  has  been  acted  upon  by  the  Master  of 
the  Rolls,  in  a  subsequent  case  of  Hole  v.  Eseoii  (a),  and 
the  defendants  are  not  aware  that  any  intimation  has  been 
given  by  the  Lord  Chancellor  that  the  propriety  of  that 
decision  is  to  be  questioned  here.  The  present  case  is  a 
much  stronger  one  than  that.  That  was  a  mere  selection 
amongst  the  children ;  this  is  a  conveyance  afiecting  the 
whole  estate; — that  was  a  case  under  the  Bankrupt  Act; 
this  is  to  be  treated  as  a  conveyance  to  a  stranger  in  fee* 
The  whole  strength  of  the  argument  on  the  other  side  is, 
that  this  appointment  is  not  in  derogation  of  thegrant  to  the 
provisional  assignee,  because  it  is  a  conveyance  to  trustees 
for  the  benefit  of  the  creditors ;  and  therefore  it  is  said  that 
the  power  is  well  executed.  [Lord  Abinger,  C.  B. — The 
question  whether  the  power  is  destroyed  by  the  first  con- 
veyance, cannot  depend  on  how  it  is  exercised  afterwards.] 
/  Lord  Langdale  took  the  same  view  in  Hole  v.  EseaiL 
I  There  A.,  by  marriage  settlement,  had  conveyed  his  real 
estate  to  trustees  in  fee,  to  the  use  of  himself  for  life,  with 
remainder  to  the  same  trustees  to  preserve  contingent 

(a)  2  Keen,  444. 
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u«efl;  and  after  his  death  to  other  trustees  for  a  term  of  Ex^rfPlmp 
yearsi  to  secure  a  jointure  to  his  wife,  with  remainder  to 
the  use  of  such  children  of  the  marriage  as  the  husband  | 
and  wife  jointly,  and  in  default  of  a  joint  appointment,  the 
survivor  of  them,  should  appoint,  with  remainder,  in  de- 
fault of  any  appointment,  to  all  and  every  the  children  of 
the  marriage  living  at  the  death  of  the  survivor,  as  tenants 
in  common,  with  remainder  to  the  right  heirs  of  A.  A* 
became  bankrupt  before  he  had  made  any  appointment ; 
and  it  was  held  that  the  joint  power  was  destroyed  by  the 
bankruptcy,  and  that  a  subsequent  joint  appointment  by  A. 
and  his  wife  was  invalid.  Lord  Longdate  said  (a): — 
"  The  estate  for  life  in  the  husband,  and  the  ultimate  re- 
mainder in  fee,  were  vested  in  the  assignees  by  act  of  law, 
in  this  respect  equivalent  to  a  conveyance.  If  there  had 
been  a  conveyance,  the  husband  could  not  have  derogated 
from  his  grant ;  and  I  am  of  opinion  that  be  could  not,  by  \ 
joining  his  wife,  defeat  the  effect  of  the  act  of  law  to  which  i 
hia  estate  had  become  subject ;  and  it  appears  to  me,  that  I 
his  disqualification  made  it  impossible  that  the  joint  power  1 
should  be  exercised."  That  is  a  more  direct  authority  in 
favour  of  the  defendants  than  even  the  case  of  Badham  v. 
Mee.  The  Court  is  bound  to  construe  the  deed  executing 
the  power  as  if  it  were  inserted  in  the  deed  creating  the 
power,  with  exception  as  to  the  time  of  executing  it.  In 
Sugden  on  Powers  (6),  it  is  said — ''The  estates  created 
by  the  execution  of  a  power,  take  effect  precisely  in  the 
same  manner  (with  the  exceptions  which  will  shortly  be 
noticed)  as  if  created  by  the  deed  which  raised  the  power. 
Thus,  suppose  a  general  power  of  appointment  to  be  given 
to  a  man  by  deed,  and  he  by  virtue  of  his  power  limit  the 
estate  to  A.  for  life,  with  remainder  to  his  children  in  strict 
settlement,  these  limitations  will  take  effect  as  estates 
limited  by  the  original  deed,  and  in  exactly  the  same  way 

(s)  2  Keen,  465.  (h)  P.  25. 
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cleed  by  UiegraQfoi}  aft  lbs  p««rdr  (a)»  aa  U^u-nf  ibfe  poweamt 
aiffemHntnt  by  forde  of iivhioh  tfaey  were ^ealed.*^  - Ahdii^ 
b. atat^d  lb»t  Lord  ^arrft^kr^^^dmitied'  Ibe  principle,, Ibafc 
where  a  person  takes  by>exeoutioii' of  a^  pcmer^,  whetbes 
realty  or  peraonalty,  it  is  taken  under /the  authcmty  of  thft 
power»  hut  not  from  the  time  of  the  creation  if  the  pmaeiv 
'.'The  meaning  thai  the personjs  must  take imdee the  powery 
or  as  if  their  ftames' had  beenisserted  in  the  pdwet,  ie,  that 
they  shall  take  in  the  same  manner  as  if  the  power  and 
instrument  eNeculing  the  poil^er*had  been  itaccA^orated^in 
one  instrument  )tben  they  shall  take  as' if  all  thati  was  one 
tb&  iDatrumeat^Keciiting  bad  been  ex  pressed  in  that-gudBg) 
die  po.wef."  •  We  «Jte  therefore  to  consider  the^eoDeoiitiov 
of  ili^is  power  q£  appoiiktment»  with  the  except ttm« of/ tlie» 
iime^  as  if  ii^  bad'  been'  eaercjeed  by^^tbeicrigiaii'deedi 
The  intention  of  the  deiaor  wasi  that  tlw/jdonee'shoaU 
have  the  freeexeroiseof  the  power;  andttfae^iweiwiiit  ht 
did  an  act  which  depriiwd  him -of  the  whole  oonttol  and^ 
power 'Over  the  eaiate^  whieh  the  donor  inteiiAed  be 
shbuld  po6flS88>  the  power  wias  deatvoyed;  <  [Porjfar, -B.-^ 
Yeuir  argiiiaene*  would  go  the  lenglh  of  sayings  that  if  ^he 
lH4he  estate  fr^Mii  year  to  year,  it:  would' destroy '^ibar 
powevO  If 'by  hia  own  act  he<  baa  dome  aoytUing' wUok 
depcireailum  of  die  right  to  ejcercise  the  full  fmrar^id^ 
ther^  ddsifoyedr  .  By  parting  %titU  hia  Ufe  eatate^itodb 
reaaaMer  in  fee,  the  power  was  altogether  gojie^  ^It  kaa 
beea  decided  that  a  power  laay  be  i(eleased :  aild  MmU 
a.patty  has  parted  wllh  the  whole  of  Ua  Jntercfst^  amee^ 
naked  power  will  nofe  remain ;  Bullock  Vw  Thorne  {h^-  33rtb 
donor  never  e(»uld  have  intended  that  he  AonAi  execsle 
the  poirer  ^when ;  he  had  parted  with  all  hia  iigftt^aDdi 
inteiBst  dn  the  property.  [AUets^n,  B.— The  caa^jSnf 
MoofOt  was  that  <^f  a  power  appendant*   Airiir^  sBv^rlf  hi: 


(s)  MlddkUm  v.  CrofU,  2  Atk.  661. 


(6)  Meort,  616. 
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dohteyed'tbecBtnte  ta  a  trustee,  without  any  commanica*  Am*,  tf 
fi«»>witli  bis  eredteoTB,  and  he  afterwards  eonteyed  to  a 
puk^baset  for  yakie,  diat  would  not  be  a  valid  coirrey- 
ance,  since 'it  would  be  in  derogation  of  bis  former  convey- 
ande»]  When  the  donee  has  parted  with  his  whole  estate 
and  Interest^  the  power  cannot  be  exercised,  in  derogation 
of  that  grant*  He  could  not  execute  it  so  as  to 'operate 
merely  on  the  estates  tail.  For  these  reasons^  the  judg- 
ment of  the  Court  ought  to  be  for  the  defendant. 

>  Siv  H^  W^  FoUeiti  in  reply^  relied  on  the  prihciples 
stated/ in  bis  former  argument,  and  which  had  not  been 
^yaputedy  aa  decisive  of  the  case.  He  observed  that  the 
words  in  the  assignment  under  the  Insolvent  Act,  were 
eqtiivident  to  the  vi^ords  totnm  siatum  ^tfi^m,  which  had 
bbenbeU  not  to  affect  such  a  power :  Edwards  v.  Slater. 
It  was- an  assumption  of  the  whole  question  to  say  that 
At  apqpMAmcnt  was  in  derogation  of  the  previous  grant, 
which  was  not  an  agreement  or  a  contract,  the  voluntary 
aot  of  die>partyi  but  an  assignment  under  the  provisions 
of  ah  act  of  Pariiaraent.  If  tliat  were  to  destroy  the 
petwer,  it  would  be  in  derogatiem  of  the  bargam  contained 
ifl!  the  setdtment.  In  Tkarpe  v.  GoodaU  (a),  it  was  held 
titalia  bankrupt  seised  for  Iife»  with  a  general  power  of 
appointiMnt,  with  remainder,  in  default  of  appointment, 
(to^bebfiifs  of  his  body,  could  not  be  compelled  by  de« 
one  Jn  equity  to  execute  the  power  for  his  creditors, 
[jjord  AbingeTf  C<  B.--**If  you  shew  that  the  power  is  not 
dealroyed  by  the  first  conveyance,  then  you  have  only  to 
that  it  is  properly  exercised  in  the  second.  Alder^ 
^B^^'-Tbe  ktter  can  only  be  void  to  the  extent  to  which 
it  u  in  derogation  of  the  former  grant.]  BuUock  v.  Tkorne 
belongs  to  tbe  sanie  class  as  the  other  cases  cited :  there 
^  execution  of  the  power  was  in  derogation  of  a  former 

(«)  17  Ves.  388, 460. 
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Jbfft.  ^  Fkot  grant.  It  has  been  said  that  we  are  to  construe  the  deed 
executing  the  power  as  if  it  were  inserted  in  the  origioal 
deed ;  but  that  is  not  so.  If  it  were  to  be  taken  as  if  in- 
serted  in  the  original  deed,  what  would  become  of  the 
covenants? — He  cited  also  Webby* Russell  {a),  and  Isier* 
wood  V.  Oldknow  (6). 

Cur*  adv.  vult. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Aldbrson,  B. — In  this  case  we  propose  to  give  the 
»  reasons  which  have  induced  us  to  send  our  certificate  to 
the  Lord  Chancellor  in  favour  of  the  plaintiffs. 

By  the  original  conveyance,  dated  the  27  th  and  28th  of 
December,  1819,  certain  lands  were  settled  to  such  uses 
as  William  T.  Davies,  and  Frances  his  wife,  should  at 
any  time  or  times,  and  from  time  to  time,  during  their 
joint  lives,  by  deed  or  other  instrument  in  writing  duly 
executed,  direct  and  appoint,  and  in  default  of  and  until 
such  appointment,  to  the  use  of  William  T.  Davies  for 
life,  with  remainder  to  trustees  to  preserve  contingent  re« 
mainders,  then  to  the  use  of  his  wife  for  life,  then  in  like 
manner  to  the  use  of  his  sons  in  succession  in  tail  general, 
and  then  to  the  use  of  the  daughters  in  tail  general,  with 
cross  remainders,  and  with  remainder  in  fee  to  William 
T.  Davies  himself. 

In  1824  William  T.  Davies  took  the  benefit  of  the  In- 
solvent Act,  and  conveyed  to  the  provisional  assignee,  on 
the  6th  of  August,  1824,  all  his  interest  in  the  premises, 
which  was  subsequently  transferred  by  the  provisional  as* 
signee  to  Isaac  Jones,  the  assignee  of  the  estate,  in  the 
usual  way. 

Under  these  circumstances,  William  T.  Davies  and  bis 
wife,  in  execution  of  their  joint  power  of  appointment, 

(a)  3  T.  R.  393.  (b)  3  M.  &  Selw.  382. 
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oon^yed,  on  the  I6th  and  17th  of  September,  1828,  by 
lease  and  release,  the  premises  to  Patrick  Brown  and 
Jenkyn  Beynon  in  fee,  upon  trust  for  the  creditors  of  W* 
T.  Davies.  And  the  point  to  be  considered  is,  whether 
by  this  appointment  any  estate  passed,  and  what  estate,  to 
the  trustees. 

The  first  question  is,  whether  the  power  was  revoked 
by  the  conveyance  to  the  provisional  assignee;  and  we 
are  of  opinion  that  it  was  not*  Indeed,  on  this  part  of 
the  case  there  seems  to  be  little  difficulty. 

No  authority  was  cited  for  the  proposition  contended 
for  by  the  defendant's  counsel,  that  where  by  previous 
conveyance  a  party  has  prevented  himself  from  executing 
a  power  as  fully  as  he  could  have  originally  executed  it, 
the  power  is  at  an  end ;  nor  can  any  such  proposition  be 
maintained.  Even  upon  the  authority  of  the  decision  of 
Badham  v.  Mee^  as  explained  by  Sir  John  Leach,  this 
question  may  be  answered  in  the  negative.  For  he  con* 
sidered  the  power  as  not  well  executed  in  that  case,  be- 
cause the  particular  limitations  made  by  the  appointment 
under  it  could  not  have  been  valid,  if  introduced  into  the 
original  deed  creating  the  power.  But  if  the  previous 
conveyance  had  altogether  put  an  end  to  the  power,  such 
reasons  would  have  been  wholly  unnecessary. 

Now  it  is  obvious,  as  was  indeed  pointed  out  by  the 
Court  in  the  course  of  the  argument,  that  limitations 
might  have  been  made  subsequently  to  the  conveyance  in 
1824,  which  would  apply  to  the  life  estate  of  the  wife, 
and  the  estates  tail  of  the  children,  and  which  might  le* 
gaily  have  been  introduced  into  the  original  deed,  and 
consequently,  upon  the  principles  stated  in  Badham  v. 
Mee^  such  an  execution  of  the  power  would  have  been 
valid ;  and  if  any  valid  execution  of  the  power  could  have 
been  made,  the  first  of  the  Lord  Chancellor's  questions 
must  be  answered  in  the  negative. 

But  in  truth,  the  whole  case  turns  upon  the  answer  to 
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»KBk\^PMi  lHi'gtTttlt6  the  second  question^.  Fdrif.dra^xiBcntioi}  fsT 

^  ^  -    thin  pciwer  by itbe  deed  ^.  iSqatembery  .1828^  .be.  dbratKd^ 

MMEk        tibeii  Ao  lestete  passed  by  U^aod  die>artgiiial  lin^Uiitiaiis 

.wwwtfo^     ddfitained  in  the  deedof  181ft  reoBtsm still Jd/fesetbir  : ..  ).ii 

"Wfeitbinky  after  full  consideration,  that  this>|>Mrer,iQ|p 

vellesecutedi  so  as  to  convey  the  estate  for  Mfo'^ofntks 

miStiBjnd  the  estates  tail  of  tbe.cfaildreni:tOi  th^ivuptMS 

mdST' the  deed  of  1888* 

We  cannot  adopt  the  pfc*iiiciple  laid  dosr-n  by;Sir  Jdta 
lieaoh,  in  affirming,  the  certificate  sent  by  the  Cwrt'  of 
GoHtmoa  iPleas  in  Badham  t.  Mee*  It  is  net  dear* tbit 
sneh  was  the^ground  on  which  tbat  Court  made  their jcer^ 
tilicatei  the  reasons  for  which  were  notgisea  by  tliem* .  •  ^ 
We  do  not  think  that  it  is  right  to  tSanalate  into,  ^mb 
the  effect  of  the  appointment  under  the  power«  taken  in 
conjunction  with  the  other  circumstances,  and  then  to  con- 
sider whether  such  limitations  could,  according  to  the 
peculiar  rules  affecting  the  transmission  of  landed  pro- 
perty, have  been  legally  inserted  in  the  original  deed. 
Tlie  utmest  extent  tp  wh|ck  the  princpplf  ^ould  -be  car* 
ried  (and  looking  at  the  principles  which  govern  the  exe- 
cution of  these  powers,  which  were  originally  mere  modi- 
fications of  equitable  uses,  taking  effect  as  directions  to 
trustees,  whieh  bound  their  conscience,  and  whibh  a  court 
of  equity  would  compel  them  to  perform.,  it  msy  be  ques- 
tionable whether  even  this  ought  to  be  done,)  would  be  to 
.  IhseH  Vtii  limitations  actually  contained  fai  the  al^j^nteJm 
^  Itself^in  (he  original  deed,  and  tb^n  to  raamin^  wh^dMfr 
,  sticb  limrtattotis  would  be  Tepugnant  to  kny  known  rwie  tif 
hw.  Now,  if  ^e  do  that  in  this  ease,  no  difficulty  ^wwill 
be  produced.  Here,  if  the  limitation  of  the  estate  made 
by  the  appointment  under  this  power  had  been  inserted  in 
the  original  deed,  there  would  have  been  no  ineongntit^f 
tkpM  the  face  of  that  instrument.  A  fee  would  have  been 
given  to  Brown  and  Beynon,  the  trustees,  and  no  more. 
But  then,  in  considering  what  operation  such  a  deedi  good 
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In  poifit  o£  fonh,  wiU  have^  the  Qotatt  looks  tat  tbe^c^W  f^^^^^^ 
liiiioansUdces^'  and  flnding  that  the  ioaolvcht  Jiad^  pri^ 
adotldy^' by  iam  uinoceibt  conveyance  (for.  such  ^ the  lasMgAh 
ment  uiMkrtbe  Insoltetit  Act^imut^  we  think>  he  .«onaiT 
€torefd^tob«i)  convieyed  a«ray  his  life  eatate.  MdilttiT're-  [ 
nybiilderM  fe^,  it  adjudges  that  he  eannot^  hyeaceuJItingl 
4to|tonArari  derogate  from  his  own  previous  convey antee^i 
and  concludes  therefore  that  the  deed  does  not  operate mj 
4beeatE(ter  previously  assigned.  'A 

*    The*  Insult  iberefore  is,  that  by  executing  the  poveifJ 
tbft'insd^at  conveys  to  the  truatees  all  that  had  moM  beea 
f  Niviaasly  assigned  tinder  the  Insolvent  Act  to  his  assign 
nees.    In  conformity  with  this  opinion  we  shall  send  our 
^ricMMteafte  td  tlie  Lord  Chancellor. 


A  oertificfHe  was  sent  aecordioglyt 


IN  THE  EXCHEQUER  CHAMBER. 


(In,  Error  from  the  Court  of  Exch^¥/fr») 

MusPRATT  V.  Gregory. 

)i9L  WRIT  of  error  having  been  brought  oq  thiq  jpdgt  Sale  wu  mann- 
maat  of  the  Court  of  Exchequer  in  this  case  (a),.it.,i9CAt  p^idy  Mid 
argued  Mlaat  Easter  and  Michaelmas  Vacations,  by  t|J[^i^'^. 
€rompUm  for  the  plaintiff,  and  W.H.  Watson  for  tbf  rfedalriyin 

>  parchaiersy 
ivhich  came  for  the  pnrpoie  of  being  loaded  with  it  into  a  cut  or  canal  on  the  premiiea,  com« 
tmitticaitng  with  a  public  navigation*  The  boat  of  the  piaSntiS;  an  alkali  aMmtlacturer,  was  Ijring 
Uk  UMf  cut  or  canal  for  tlie  purpope  of  receiving  and  carrying  away  mU  bought  by  him  for  tha 
purposes  of  hi«  manufacture: — Held,  on  error,  tliat  the  boat  was  not  privileged  from  diitraaa  for 
flttsna  tt  aa  •Midtj  iming  out  of  the  lavd  on  which  the  aait  irodu  ware  art ctcd^  smI  gniQtcd 
by  the  manufSicturer  and  seller  of  the  salt. 


(s)  iM.&w.e33-ee2. 
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JBMft.  ehamhir,  defendant.  The  arguments  on  the  main  point  in  the  case, 
Tiz.  whether,  under  the  circumstances,  the  boat  of  the 
plaintifT  was  privileged  from  distress  for  rent  arrear  gene- 
rally, were  substantially  the  same  as  those  in  the  Court 
below,  and  it  is  therefore  unnecessary  to  repeat  them.  On 
the  other  point,  viz.  whether  the  plaintiff's  boat  was  dis« 
trainable  for  arrears  of  a  reni  charge  granted  by  the  tenant 
of  the  salt  works,  the  following  authorities  were  cited  for 
the  plaintiff: — Com.  Dig.  Distress,  (B)  g;  Gilbert  on  Dis- 
tresses, p. 41 ;  Kempy.  Crvwa (a) ;  g  Saund.  S90, n.  7.  For 
the  defendant,  Safferyv,  Elgood{b)weL8  again  relied  upon. 
But  as  the  Court,  in  giving  judgment,  did  not  advert  to 
this  point,  it  is  not  considered  necessary  to  state  the  argu- 
ments upon  it  in  detail. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  (May  8th)  delivered 
by 

Lord  Demman,  C.  J. — We  are  of  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  in  this  case  ought  to  be 
affirmed. 

The  rule  is  admitted  to  be  general,  that  all  moveable 
chattels  found  upon  the  land  chargeable  with  a  distress, 
are  prim4  facie  liable  to  be  distrained.  To  thia  rule  cer- 
tain exceptions  have  been  established,  some  for  the  benefit 
of  trade  or  husbandry,  and  some  for  the  preservation  of 
the  peace.  And  the  question  now  is,  whether  the  present 
case  falls  within  any  of  those  exceptions;  for  if  not,  the 
general  rule  must  prevaiL 

It  is  admitted  that  there  is  no  decided  case  which  is  ex- 
pressly in  favour  of  the  privilege  claimed;  and  on  the  other 
hand,  that  there  is  none  expressly  against  it.  Any  minula 
examination,  therefore,  of  the  various  cases  which  have 

(«)  2  Lutw.  1580.  (6)  1  Ad.  &  E.  191 ;  3  Nev.  Si  M.  346. 
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been  cited,  would  be  an  unprofitable  occupation.  But  tak-  BMth.^mk9r$ 
ing  the  above  admission  made  in  the  Court  below  to  be 
correct,  the  burthen  is  cast  upon  the  plaintiff  of  shewing 
that  the  exemption  for  which  he  contends  is  by  fair  analogy 
comprehended  within  some  class  of  circumstances  to  which 
the  exemption  contended  for  has  been  conceded. 

It  is  said  that  the,  principle  of  exemption  is  the  public 
good.  But  this  is  the  principle  upon  which  all  laws  are 
professedly  formed.  What  is  or  is  not  for  the  public 
good  is  a  matter  of  speculation,  upon  which  the  wisest 
men  may  differ,  and  upon  which  tiie  Judges  are  not  at 
liberty  to  promulgate  any  new  rule  of  law. 

That  the  particular  exceptions  specified  in  Co.  Litt.  and 
other  books  are  put  by  way  of  example,  is  fully  admitted* 
This  very  plainly  appears  from  the  use  of  the  expres- 
sion, ''and  the  like;"  consequently,  when  the  examples 
specified  do  not  strictly  apply  to  any  particular  case,  but 
the  circumstances  of  it  are  ejusdem  generis,  the  same  pri« 
vilege  may  be  justly  claimed. 

We  have,  therefore,  to  inquire  whether  the  circum* 
stances  of  the  present  case  are  of  the  same  sort  or  kind 
as  any  of  those  under  which  the  exemption  has  been  al- 
lowed. 

Cases  in  which  goods  distrained  are  actually  in  the  ac- 
tual possession  of  the  owner,  and  which  are  protected 
for  the  sake  of  public  peace,  may  be  laid  out  of  the  ques- 
tion. 

In  the  cases  of  yarn  carried  to  a  beam  to  be  weighed, 
and  of  a  horse  tied  to  a  mill  during  the  grinding  of  the 
corn  brought  there,  the  goods  and  the  horse  appear  to 
have  been  spoken  of  as  under  the  personal  care  of  the 
owner,  and  may  therefore  be  classed  under  the  same 
head. 

It  may  also  be  remarked,  that  the  instance  of  the  horse 
tied  to  the  mill  is  not  a  real  but  a  supposed  case,  and  if 
the  mill  supposed  to  be  alluded  to  be  taken  to  have  been 
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E»dk.  Ckamk0rt  an  ancient  mill|  at  which  the  party  was  bound  to  g/nt^ 
his  corn,  the  privilege  may  stand  on  its  own  piH^^isr 
ground. 

The  acknowledged  head  of  exemption  which  approacbi^s 
nearest  to  the  present  case  is  the  second  of  those  spe- 
cified by  Lord  Cliief  Justice  Willes,  in  the  case  of  Simp^ 
son  V.  Hariopp  {a),  viz.  things  delivered  to  a  person  ex« 
ercising  a  public  trade,  to  be  carried,  wrought,  or  ma- 
naged in  the  way  of  his  trade  or  business.  Such  are  the 
cases  of  goods  delivered  to  tradesmen,  artificers,  earriers» 
factors,  wharfingers,  auctioneers,  carcase-butchers,  and 
the  like. 

Now,  admitting  that  the  business  of  the  salt  works^ 
carried  on  by  the  tenant  of  the  land,  was  a  public  trade 
within  the  meaning  of  the  second  example  mentioned  by 
the  Lord  Chief  Justice  Willes,  being  open  to  the  dealings 
of  all  persons  indiscriminately,  it  is  to  be  observed  in  the 
first  place,  that  the  plaintiff's  boat  was  not  delivered  to 
the  person  exercising  tliat  business.  It  was  never  placed 
under  his  charge  or  in  his  custody,  but  was  left  by  the 
owner,  for  his  own  convenience,  in  the  place  where  it  was 
distrained ;  nor  was  it  brought  or  left  there  for  the  pur- 
pose of  being  taken  care  of,  managed,  or  in  any  way  dealt 
with,  or,  so  far  as  appears,  of  being  loaded,  by  the  tenant 
of  the  land.  The  case,  therefore,  is  pot  analogous  to  the 
example. 

It  is  true  that  the  boat  was  brought  for  the  purpose  of. 
trade,  and  it  was  intended  by  the  owner  that  it  should  be 
loaded  with  salt  manufactured  at  the  salt  works  of  the 
tenant,  with  a  view  to  enable  the  plaintiff  to  employ  such 
salt  in  his  manufacture  of  alkali :  and  it  is  very  possible 
that  the  exemption  of  the  boat  from  distress  might  be 
beneficial  to  the  trade,  both  of  the  tenant,  and  of  the 
plaintiff  who  trades  with  him ;  and,  for  anything  that  we 

(a)  WiUes,  512. 


StitW^t  of tMe  kndford  )also.  But  we  t^findtj  u^ibfn  ^stieA 
grounds,  take  upon  ourselves  to  say,  in  the  absence!  itf  llosfphRx44 
%ndre>airtee 'authority,  "that  fhcf  right  of  th^1aiidlot<i  or  (ht^ttiii. 
^O^t'peiiotiehMtd  todistlrain  fbf  TWrfe  Is  takett  awajr;  ' 
'^^  ifariy  otber  caseir  may  Ke  sHggedttfd'irf  Whidi  diieh  M 
e^enjptfon  may  tie  thouglit  conducive  to  th6  pul)lK;gobd, 
arid  to  tli^iritferest  of  trkde.  If  a  lofdget  leive  his  fiiN 
ftftu^fe  irt  apubKc  lodging-htfuse,  or  it  a  farrneri  h^ng 
brtnight  malt  to  a  brewer;  leave  lib  bart  in  the  jratd,  in- 
tending to  bring  back  grains  or  beef ,  when  reiidyto  be 
loaded,  it  might  equally  be  contended  that  such  fhingfef 
aire  ^lempt  from  distress.  But  yte  find  no  authoiity  for 
holding  that  ihey  ate  so.  In  thfr  case  of  FVancis  \. 
Wyati  {a\  the  Court  thought  it  much  for  the  interest 
of  the  landlords  ^eaiseWes  that  carriages'  standing  at 
Rvdry  shbnld  not  be  subject  to  distress  for  rent ;  yet 
when  called  upon  for  a  decision,  tliey  did  not  hesitate 
to  pronounce  in  favour  of  the  distress,  there  being,  as 
the  report  says,  no  shadow  of  a  legal  claim  for  ex- 
emption. In  the  notes  to  Saunders^s  Reports,  Vol.  3, 
p.«89,  b.,  Serjeant  Williams  says— "It  seems  thatCattle 
belonging  to  a  drover,  being  put  into  ground  wit*h  the' 
consent  of  the  occupier,  •  to  graze  only  one  night,  in 
their  way  to  a  fair  or  market,  would  not  ^t  this  day  be 
held  liable  to  the  landlord's  distress  for  rent;*'  though  the 
cbntrmry  had  been  ruled  in  Powlces  v.  Joyce  (&);*  And  in 
Ittid^  V.  Burley  (c),  it  was  said  by  two  of  fhe  Judges- 
{Btkimond  znSi  Otten),  though  denied  by  Walmshy,  that- 
a' horse  which  carricth  corn  to  a  market,  and  is  set  up  fo!" 
a  titte  in  a  private  house,  is  nt)t  distrainable,  because  the 
pti^pose  df  bringing  the  horse'  was  pro  bono  publico. 

With  respect  to  the  first  of  these  cases,  the  cattle  mdy 

J  / '    .  •  •       .  ...  .  ■         •      . 

(a)  3  Burr.  1498.  (b)  3  Lev.  260 ;  2  Vent.  60. 

(c)  Cra  EUfl.  650, 596. 

VOL.  III.  Y  Y  M.  W. 


68£  CASES  IN  THE  EXCHBQaBR. 

reasonably  be  coosidered  as  having  continued  in  the  poi^ 
session  of  the  drover;  and^  as  to  the  second,  that  the 
horse  was  delivered  into  the  care  of  the  person  at  whose 
house  he  was  set  up.  But  supposing  the  cattle  in  the  one 
casci.and  the  horse  in  the  other,  to  be  privileged  from 
distress  on  the  sole  ground  of  affording  encouragement 
and  protection  to  persons  frequenting  fairs  and  marketSi 
we  have  no  authority  to  extend  that  privilege,  in  dero- 
gation of  a  landlord's  right,  to  mere  customers  resortbg 
to  the  shop,  warehouse,  or  manufactory  of  individuals. 
Being,  therefore,  unable  to  find  any  acknowledged  class 
of  exemptions  under  which  the  present  case  can  be  ranged, 
or  to  which  it  can,  by  fair  analogy,  be  compared,  we 
think  that  the  privilege  contended  for  ought  not  to  be 
allowed,  and  that  the  judgment  of  the  Court  of  Exchequer 
ought  to  be  affirmed. 

Judgment  affirmed. 


AN 


INDEX 


TO  THB 


PRINCIPAL    MATTERS. 


ACCEPTANCE  OF  GOODS. 
See  Fkauds,  Statute  of. 

ACTION  ON  THE  CASE. 

See  Master  and  Servant. 

Pleading  IV.  (8),  1 ;  (4),  1. 

AFFIDAVIT  TO   HOLD    TO 
BAIL. 

(1).  On  Bill  of  Exchmge. 

1.  An  affidavit  of  debt  for  princi- 
pal and  interest  on  a  bill  of  exchange 
drawn  and  accented  by  the  defendant, 
and  payable  to  the  deponent  at  a  day 
past,  &c. : — Held  sufficient.  Harrison 
V.  Rigby^  66 

2.  Semhle,  that  in  an  affidavit  to 
hold  to  bail,  b^  the  holder  against  the 
drawer  of  a  bill  of  exchange,  it  is  not 
sufficient  to  state  in  general  terms 
that  the  acceptor  made  default  in 
payment  of  the  bill,  but  that  such  a 
default  must  be  shewn  as  renders  the 
drawer  liable,  viz.  a  refusal  to  pay  on 
presentment. 

If  an  affidavit  of  debt  be  good  as 
to  one  distinct  sum  stated  in  it,  and 
that  be  an  arrestable  amount,  it  is  no 
objection  that  it  is  bad  as  to  another 
sum  stated  in  it,  unless  it  appears  that 


proceM  has  issued  on  it  for  the  whole 
amount,  and  not  for  the  former  sum 
only.  Caunce  v.  Righy^  67 

(2).  By  Partners. 

Affidavit  to  hold  to  bail,  for  money 
lent  by  the  plaintiff  and  *'  his  late  co- 
partners, C.  &  D.:''— /feUinsufficient, 
inasmuch  as  it  did  not  shew  that  they 
were  dead.  Morrall  y,  Parker^      65 

(8).  In  Case. 

An  affidavit  in  order  to  obtain  a 
Judge's  order  to  arrest  a  defendant 
in  an  action  on  the  case,  was  made 
by  the  plaintiff's  attorney,  and  sUted 
that  the  defendant  was  tenant  to  the 
plaintiff  of  a  shop  and  premises  of 
the  value  of  80/.  per  annum ;  that  the 
defendant  had  commenced,  on  a  day 
stated  (18  days  before),  and  since 
continued  pulling  down  and  destroy- 
ing the  upper  part  of  the  premises, 
and  had  already  committed  waste  to 
the  amount,  as  the  deponent  was  tn- 
formed  and  believed,  of  G$L : — Held 
sufficient.  Hodgson  v.  Dowell,     S84 

(4).   Waiver  of  Defect  in. 

A  defendant  does  not  waive  a  de« 
feet  ia  the  affidavit  to  hold  to  bail, 
Y  Y  J5 
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If«*.  ehmktr,  reasonably  be  considered  as  having  continued  in  the  pos- 
session of  the  drover;  and,  as  to  the  second^  that  the 
horse  was  delivered  into  the  care  of  the  person  at  whose 
house  he  was  set  up.  But  supposing  the  cattle  in  the  one 
case,. and  the  horse  in  the  other»  to  be  privileged  from 
distress  on  the  sole  ground  of  aSbrding  encouragement 
and  protection  to  persons  frequenting  fairs  and  markets, 
we  have  no  authority  to  extend  that  privilege,  in  dero- 
gation of  a  landlord's  right,  to  mere  customers  resorting 
to  the  shop,  warehouse,  or  manufactory  of  individuals. 
Being,  therefore,  unable  to  find  any  acknowledged  class 
of  exemptions  under  which  the  present  case  can  be  ranged, 
or  to  which  it  can,  by  fair  analogy,  be  compared,  we 
think  that  the  privilege  contended  for  ought  not  to  be 
allowed,  and  that  the  judgment  of  the  Court  of  Exchequer 
ought  to  be  affirmed. 

Judgment  affirmed. 


INDEX 


TO  THB 


PRINCIPAL    MATTERS. 


ACCEPTANCE  OF  GOODS. 

See  Frauds,  Statutx  of. 

ACTION  ON  THE  CASE. 

See  Mastbb  and  Servant. 

Pleading  IV.  (d),  1 ;  (4),  1. 

AFFIDAVIT  TO   HOLD    TO 
BAIL. 

(1).  On  Bill  of  Exchange. 

1.  An  affidavit  of  debt  for  princi- 
pal and  interest  on  a  bill  of  exchange 
drawn  and  accented  by  the  defendant, 
and  payable  to  the  deponent  at  a  day 
past,  &c. : — Held  sufficient.  Harrison 
V.  Rigbtf^  66 

2.  SemhU^  that  in  an  affidavit  to 
hold  to  bail,  bv  the  holder  against  the 
drawer  of  a  bdl  of  exchange,  it  is  not 
sufficient  to  state  in  general  terms 
that  the  acceptor  made  default  in 
payment  of  the  bill,  but  that  such  a 
default  must  be  shewn  as  renders  the 
drawer  liable,  viz.  a  refusal  to  pay  on 
presentment. 

If  an  affidavit  of  debt  be  good  as 
to  one  distinct  sum  stated  in  it,  and 
that  be  an  arrestable  amount,  it  is  no 
objection  that  it  is  bad  as  to  another 
sum  stated  in  it,  unless  it  appears  that 


process  has  issued  on  it  for  the  whole 
amount,  and  not  for  the  former  sum 
only.  Caunce  v.  Rightft  67 

(2).  By  Partners. 

Affidavit  to  hold  to  bail,  for  money 
lent  by  the  plaintiff  and  *'  his  late  co- 
prtners,  C.  &  D.:"— ^eZiinsufficient, 
inasmuch  as  it  did  not  shew  that  they 
were  dead.  Morrall  v.  Parketf      65 

(S).  In  Case. 

An  affidavit  in  order  to  obtain  a 
Judge's  order  to  arrest  a  defendant 
in  an  action  on  the  case,  was  made 
by  the  plaintiff's  attorney,  and  stated 
that  the  defendant  was  tenant  to  the 
plaintiff  of  a  shop  and  premises  of 
the  value  of  80/.  per  annum ;  that  the 
defendant  had  commenced,  on  a  day 
stated  (IS  days  before),  and  since 
continued  pulling  down  and  destroy- 
ing the  upper  part  of  the  premises, 
and  had  already  committed  waste  to 
the  amount,  as  the  deponent  was  tn- 
formed  and  believed,  of  03/. : — Held 
sufficient.  Hodgson  v.  Lowell,     284 

(4).   Waiver  of  Defect  in. 

A  defendant  does  not  waive  a  de- 
fect in  the  affidavit  to  hold  to  bail, 
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by  applying  for  particulars,  or  de- 
manding, a  declaration.  Hodgson  v. 
Dowell,  284 

(5).  Variance  between  it  anddeclara^ 
tion. 
Affidavit  to  hold  to  bail  stated  the 
defendant  to  be  indebted  on  a  pro- 
missory note,  made  by  him,  delivered 
to  F.,  and  indorsed  by  F.  to  the 
plaintiff.  The  declaration  was  on  a 
note  made  by  the  defendant,  delivered 
to  F.,  indorsed  by  F.  to  E.,  and  by 
E.  to  the  plaintiff: — Held^  not  a 
material  variance.  Luce  v.  Irwin,  27 

AGREEMENT. 

What  amounts  to  new  Agreement. 

Assumpsit. — The  declaration  al- 
leged that  the  plaintiff  was  lawfully 
possessed  of  a  house  for  the  residue 
of  a  term  of  six  years,  and  of  certain 
goods,  furniture,  &c.  therein,  and  that 
the  plaintiff  agreed  to  assign  the  lease 
of  the  house  to  the  defendant  at  a 
certain  price,  and  the  furniture,  &c« 
at  a  valuation,  possession  to  be  deli- 
vered on  a  certain  day  ;  and  averred 
that  she  was,  from  the  time  of  mak- 
ing the  agreement,  ready  and  willing 
to  assign  her  interest  in  the  house, 
and  to  deliver  up  possession  of  the 
goods  at  a  fair  appraisement.  The 
defendant  pleaded  pleas  traversing 
the  readiness  and  willingness  to  as- 
sign the  interest  in  the  house,  and  to 
deliver  up  the  furniture.  It  was 
proved  at  the  trial,  that  the  greater 
part  of  the  house  and  furniture  were 
destroyed  by  fire  shortly  after  the 
agreement,  and  before  the  time  for 
its  completion. 

The  agreement  provided  that  either 
party  making  default  should  pay  to 
the  other  500/.  as  liquidated  da- 
mages. After  the  making  of  the 
agreement,  but  before  the  day  for  its 
completion  arrived,  the  parties  agreed, 
by  an  indorsement  on    the  former 


agreement,  to  enlarge  the  timeif^r  its 
performance  for  a  few  day*  i — H^lt* 
that  this  amounted  to  a  fresh  agre0* 
ment.  But  quasre  whether  it  .wm 
an  agreement,  the  subjectWDoatt^ 
whereof  was  of  the  value  of  SO/.,  so 
as  to  require  a  fresh  stamp.  Baam 
v.  Simpson,  7^ 

ANNUITY. 

See  Distress. 

Pleading,  V.  (2). 

APOTHECARIES*  ACT. 
Since  the  rules  of  H.  T.  4  WilL  4, 
in  an  action  brought  by  an  apothecary, 
for  work  and  labour  as  an  apothecaryt 
and  for  medicines,  the  plaintiff  must 
either  prove  his  certificate,  or  that  be 
was  in  practice  as  an  apothecary  h^^, 
fore  the  5th  of  August,  1815»  pur^ 
suant  to  55  Geo.  8,  c.  194,  s.  21,  al- 
though the  defendant  has  only  pleaded 
nunquam  indebitatus.  Wagstaffe  v* 
Sharpe,  5^1 

ARBITRATION. 

See  Costs,  II. 
I.  Submission. 
When  stfficiently  wtuiyai. 
See  Award,  (1),  1.  '• 

II.  Award. 
(1).  When  fnal  and  certain. 
I .  By  an  order  of  reference,  a  cause 
was  referred  to  an  arbitrator,  who 
was  to  settle  all  matters  in  difiereop9 
between  the  parties  at  law  and  ia> 
equity,  and  to  order  and  detennloe 
what  he  should  think  fit  to  be  done 
by  either  party  respecting  the  matteis 
in  dispute ;  so  as  he  should  make  and. 
publish  his  award  by  a  day  specified, 
(with  power  to  enlarge  the  ume  fer 
making  it),  ready  to  be  deliveved  t9  . 
the  parties,  or,  if  either  of  them  should  i 
be  dead,  to  their  respective  persoosl 
representatives.     And  the  arbitrator 
was  to  be  at  liberty  to  make  one  er 
more  awards  at  hit  disereti^th. 


ARBITRATION. 


ATTACHMENT.        G85 


' '  'At  the  time  of  this  subroisdion,  tiro 
cqurhyBuhs  were  pending,  in  which 
the  parties  to  the  action  were  inter- 
ested/ and  in  which  certain  infants 
Were  also  concerned ;  and  there  were 
also  other  matters  in  difference  be- 
twen  them.  Before  any  award  was 
Mnade,  L.,  one  of  the  parties  to  the 
equity  suits,  died. 

The  arbitrator  made  an  award 
within  the  time  limited  by  enlarge- 
ment, whereby  he  ordered  that  a  ver- 
dict should  be  entered  for  the  plain- 
tiff, damages  500/.,  and  that  the  de- 
fendants should  pay  that  sum  to  the 
pkhitiff,  as  well  as  the  further  sum  of 
SSOLt  for  grievances  not  included  in 
his  declaratim. 

Dn  motion  to  set  aside  a  judgment 
and  execution  sued  out  on  the  award 
(the  enlarged  time  having  expired): 
— /feW,  first,  that  the  award  was  suf- 
ficietitly  final,  although  it  did  not  dis- 
pose of  the  equity  suits ;  secondly, 
that  it  was  not  invalidated  by  the  cir- 
cumstance that  infiants  were  parties  to 
those  suits ;  thirdly,  that  the  arbitra- 
tor's authority  was  not  revoked  by  the 
death  of  L.;  fourthly,  that  the  award 
of  the  $501.  was  sufficiently  certain. 
Wrightson  v.  Bywater,  199 

2.  A  cause  and  all  matters  in  dif- 
ference having  been  referred  to  arbi- 
tration, the  arbitrator  set  out  all  the 
facts  on  tlie  face  of  his  award,  and 
then  awarded  that  the  plaintiff  had  no 
cimse  of  action  against  the  defendant, 
aiid  slated  that  he  determined  the  ac- 
tion in  fiivour  of  the  defendant.  He 
then,  after  awarding  by  whom  the 
costs  of  the  reference  should  be  paid, 
cdndudied  as  follows :—"  But  if  the 
Court  shdl  be  of  opinion,  upon  the 
facts  hereinbefore  stated,  that  the 
phdntiff  is  entitled  to  recover  in  the 
mction,  then  I  determine  the  action  in 
favour  of  the  plaintiff,  and  order  and 
award  that  the  defendant  pay  damages 
to  the  plaintiff  to  the  amount  of  one 
•hilling,  and  also  pay  to  the  plaintiff 


the  costs  of  the  reference:"— ^//cW 
that,  the  arbitrator  having  come  to  a 
positive  finding,  and  expressly  de- 
clared his  own  opinion,  the  award  was 
sufficiently  final,  and  the  latter  clause 
might  be  rejected.  Barton  y./tan- 
son,  322 

(2).  Attachment  for  non-performance 
of- 
By  the  terms  of  the  submission, 
the  arbitrator  had  power  to  enlarge 
the  time  for  making  his  award:  the 
order  of  reference,  on  which  there 
was  an  indorsement  enlarging  the 
time,  dated  previously  to  the  expira- 
tion of  the  time  for  making  the  award, 
was  made  a  rule  of  court : — Held, 
that  an  attachment  for  non-perform- 
ance of  the  award  might  be  moved 
for  without  an  affidavit  that  the  en- 
largement was  duly  made.  Ibid» 

ATTACHMENT. 
See  Arbitration,  H,  (2). 

Costs,  V. 
(I).  When  Sheriff  liable  to. 
Bail  came  up  to  justify  at  chambers 
on  the  20th  October,  on  which  day 
the  rule  to  bring  in  the  body  expired, 
but  were  rejected  on  account  of  a  de- 
fect in  the  notice  of  justification.  The 
Judge  made  an  order  for  three  days' 
further  time  to  justify,  "  without  pre- 
judice to  the  sheriff's  being  in  con- 
tempt ; "  and  the  bail  justified  within 
that  period : — Held,  that  an  attach- 
ment issued  against  the  sheriff  was 
irregular.  Regina  v.  The  Sheriff  of 
Middlesex,  in  a  Cause  of  Dignam  v. 
Reitter,  64 

(2).  Form  of  Affidavit  to  set  it  aside. 
The  rule  of  the  Exchequer,  H.  7 
Will.  4,  (as  to  the  form  of  the  affidavit 
on  motion  to  set  aside  a  regular  at- 
tachment or  bail-bond),  is  an  exact 
transcript  of  the  rule  of  the  King's 
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BANKRUPTCY, 


Bench,  M.  69  Geo.  8.  The  report  of 
the  latter  in  3  B.  &  Aid.  240,  which  is 
adopted  into  the  hooks  of  practice,  is 
erroneous,  in  reading  "for  his  and 
their  only  indemnity."  The  words  of 
the  original  rule  are  "for  his  and  their 
indemnity  only,"  Regina  v.  Sheriff 
of  Cheshire,  in  Goach  v.  Atkinson^ 

605 

ATTORNEY. 
See  Costs,  IV.  (3). 

MOKET  HAD  AND  RECBITED,  1. 

I.  Delivery  of  Bill. 

An  attorney  need  not  deliver  a 

signed  hill  for  disbursements  by  him 

as  attorney  in  a  cause  in  respect  of 

which  he  does  not  intend  to  make  any 

charge  to  his  client.      Sparrow  v. 

Johns,  600 

II.  Taxation. 

Taxable  Items. 

Qwere,  whether  a  sum  of  money 

paid  by  an  attorney  on  taking  out  a 

rule  to  discontinue,  is  a  taxable  item  ? 

Ibid. 

III.  Liabilities  of. 

For  Witnesses  Expences. 

The  attorney  in  a  cause  is  not  per- 

sonally  liable  to  a  witness  whom  be 

subposnaes  to  give  evidence  in  the 

cause,  for  his  expenses  of  attendance. 

Xobins  ▼•  Bridge,  1 14 

BAIL. 

See  Attachment,  1 . 

BAILBOND. 

When  cancelled. 
A  defendant  having  been  arrested 
on  an  affidavit  of  debt  for  money  lent, 
afterwards,  on  an  ai&davit  disclosing 
certain  facts,  obtained  a  Judge's  order 
to  arrest  the  plaintiff.  The  plaintiff 
applied  to  be  discharged  out  of  cus« 
tody,  and  in  his  affidavit  for  that  pur- 


pose admitted  certain  facts  whidi  ap- 
peared to  be  inconsistent  with  his 
claim  for  money  lent  Under  these 
circumstances,  die  Court  refused  m 
application  for  cancelling  the  bail-bond 
given  by  the  defendant.  Ftmgkanr. 
Ooadby,  14S 

BANKRUPTCY. 
I.  Act  of  Bankruj^cy. 
The  act  of  bankruptcy  consisted  in 
J.'s  having  given  directions,  when  in 
embarrassed  circumstances,  that  he 
should  be  denied  to  all  persons ;  but 
there  was  no  proof  that  any  person 
was  in  fact  denied,  nor  that  J.  secreted 
himself.  The  jury  found  that  the  denial 
was  with  intent  to  delay  his  creditois. 
Quaere,  whether  this  was  an  act  of 
bankruptcy.    Hare  v.  Waring,    361 

II.  What  debts  frwable. 
Where,  a  sum  of  money  being  due 
from  A.  to  B.,  C,  by  B.'s  request, 
and  for  his  accommodation,  drew  a  bill 
of  exchange  on  A.  for  the  amoimt, 
which  A.  accepted,  and  C.  then  in- 
dorsed the  bill  and  gave  it  to  B.,  who 
indorsed  and  negotiated  it ; — B.  hav- 
ing subsequently  become  bankrupt, 
Held,  that  the  amount  of  the  bill,  which 
was  dishonoured,  and  paid  by  C.,  was 
provable  by  him  under  the  fiat,  and 
therefore  that  his  right  of  action 
against  B.  was  barred  by  the  eertifi- 
cate.     Haigh  v.  Jackson,  SM 

III.  Mutual  CrediU. 
Assumpsit  by  assignees  of  one 
S.,  a  bankrupt,  for  money  had 
and  received  to  the  use  of  the  u- 
signees  since  tlie  bankruptcy*  Plea, 
that  before  the  bankruptcy,  and  be- 
fore notice  of  any  act  of  bankruptcy, 
the  defendant  gave  credit  to  the  bank- 
rupt to  the  amount  of  60L,  by  in- 
dorsing for  his  accommodation,  and 
without  consideration,  a  bill  of  ex- 
change for  that  amount,  drawn  by 
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bim,  and  payable  to  tbe  bankrupt'^ 
order,  and  that  such  credit  was  of  a 
nature  extremely  likely  to  end  in  a 
debt.  The  plea  then  alleged  that  tlie 
amount  of  the  bill  was  paid  by  the 
defendant  on  its  dishonour,  after  the 
bankruptcy,  but  before  the  com- 
mencement of  the  action,  and  the 
bankrupt  thereupon  became  indebted 
to  the  defendant;  that,  before  the 
bankruptcy,  S.  drew  a  bill  of  exchange 
on  the  Chesterfield  Bank,  and  deli- 
vered it  to  the  defendant,  by  way  of 
loan,  that  he  might  raise  the  amount, 
and  thereby  gave  credit  to  the  defend- 
ant to  that  amount ;  and  that  after- 
wards, before  the  bankruptcy,  the 
defendant  obtained  the  amount  of  the 
■aid  bill  from  the  Chesterfield  Bank, 
and  that  he  was  ready  and  willing  to 
■et  off  the  two  sums  against  each 
other.  Replication,  that  the  defend- 
ant did  not  give  credit  to  S.,  and  that 
S.  did  not  give  credit  to  the  defend- 
ant, and  that  S.  was  not  nor  is  in- 
debted to  the  defendant  modo  et 
forma. 

Heldf  that  the  plea  shewed  such 
a  giving  of  credit  to  the  bankrupt 
within  the  statute  6  Geo.  4,  c.  16, 
s.  60,  as  might  be  the  subject  of 
set-offin  an  action  brought  by  his  as- 
signees. 

Sembkf  that  the  replication  was  bad 
for  duplicity,  as  putting  in  issue  not 
only  the  amount  of  the  credits,  &c., 
but  also  the  nature  of  the  mutual 
claims.    HuUne  v.  Mugglestan,     SO 

IV.  DepontionSf  when  conclusive 
Evidence, 
To  assumpsit  by  assignees  of  a 
bankrupt,  J.,  for  the  non-acceptance 
of  shares  in  the  Great  Western  Rail- 
way, which  the  bankrupt,  before  his 
bankruptcy,  had  contracted  to  sell  to 
the  defendant,  and  to  convey  to  him 
on  a  day  which  was  subsequent  to  the 
bankruptcy,  the  defendant  pleaded 
that  the  act  of  bankruptcy  on  which 


he  was  declared  a  bankrupt  was  un* 
lawfully  concerted  between  J.  and  the 
plaintiff,  and  that  he  committed  no 
other  act  of  bankruptcy.  Sembkf 
this  was  not  a  case  in  which  the  de« 
positions  were  conclusive  evidence  of 
the  matters  contained  in  them,  under 
the  6  Geo.  4,  c.  16,  s.  92,  inasmuch  as 
the  bankrupt  could  not  have  fulfilled 
his  contract  on  the  day  specified,  and 
therefore  this  was  not  a  debt  or  de- 
mand for  which  he  could  have  sus- 
tained an  action.  But  even  if  the 
case  were  within  that  section,  sembUf 
that  evidence  might  be  given  to  shew 
that  the  act  of  bankruptcy  was  con" 
certed.    Hare  v.  Waring^  36^ 

BILLS  AND  NOTES. 
I.  Notice  of  Dishonour. 
Where  a  party  drew  a  bill,  dating 
it  generally  "London,"  on  an  ac- 
ceptor also  resident  in  London,  whose 
address  was  stated  in  the  bill: — Held^ 
that  proof  that  a  letter,  containing 
notice  of  the  dishonour  of  tlie  bill, 
was  put  into  the  post-office,  addressed 
to  the  drawer  at  "London,"  was  evi- 
dence to  go  to  tbe  jury  that  he  had 
due  notice  of  dishonour.  Clarke  v. 
Sharpe,  166 

II.  When  discharged  by  giving  Time. 
Assumpsit  against  the  maker  of  a 
promissory  note.  Plea,  that  it  was 
a  joint  and  several  note  made  by  the 
defendant  and  T.  S.,  and  that  the 
defendant  entered  into  it  at  the  re- 
quest of  T.  S.,  and  for  his  accom- 
modation, and  in  order  that  he  might 
get  it  discounted  by  the  plaintiffs; 
that  the  defendant  had  no  other  value 
or  consideration  for  making  it,  and 
that  he  made  it  as  a  mere  surety  for 
T.  S.,  of  which  plaintiffs  had  notice ; 
and  that,  although  the  note  was  due 
in  the  hands  of  the  plaintiffs  for  six 
months,  yet  the  defendant  had  no  no- 
tice, till  the  commencement  of  this 
suit,  of  its  non-payment  by  T.  8. ; 
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and  dial. the  plaiotaffs  gave  time  for 
payment  to  T.  S.,  to  the  prejudice 
and  without  the  knowledge  or  con- 
sent of  the  defendant : — Held  bad  on 
general  demurrer.  Clarke  y.  WiU 
son^  208 

CERTIORARI. 

See  FoB£iGK  Attachment. 

If  the  Judge  of  an  inferior  court  of 
record  receives  a  certiorari  after  the 
time  limited  by  the  ^1  Jac.  1,  c.  23, 
8.  2y  a  procedendo  will  issue.  And 
that»  although  in  the  mean  time  the 
record  has  been  filed  in  the  Court 
above.     Laverack  v.  Bean^  62 

CLERGY. 
To  an  action  of  assumpsit  by  the 
indorsees  against  the  indorser  of  a 
htU  of  exchange,  the  defendant  plead-* 
ed  that  the  bill  was  made  and  in- 
dorsed after  the  passing  of  the  stat. 
57  Geo.  d,  c.  99,  which  restrains  spi- 
ritual persons  from  being  occupied  in 
any  trade  or  dealing ;  that  the  platn- 
tifik  were. a  banking  company,  of 
which  certain  spiritual  persons  hold- 
ing benefices  were  partners  and  mem- 
bers ;  that  the  trade  or  business  of  a 
banker  was  carried  on  by  the  said 
co-partnership  for  gains  and  profits 
as  weH  of  those  spiritual  persons  as 
others,  contrary  to  the  form  of  the 
statute;  '  whereby  the  indorsement 
and  the  promise  in  the  declaration 
mentioned  were  void  in  law: — Held, 
OD  demurref,  that  the  plea  was  good, 
and  diat  the  trade  of  a  banker  was 
wtChiti  the  meaning  of  the  statute. 
HM  9.  Franklin,  259 

COGNOVIT. 
See  Costs,  IV.,  (2). 

COMMITMENT. 

Under  U  Geo.  2,  c.  19,  s.  4. 
A  warrant  of  commitment  under 
the  11  Geo.  2|  c.  19,  s.  4,  did   not 


state  that  there  had  been  a  oomf. 
plaint  in  writing  to  die  jufiftieei,«ier 
that  the  examination  of  witnesses  fnia 
upon  oath;  but  it  referred  to  -the 
order  of  the  justices  (for  payiQenltoC 
double  the  value  of  the  goods  ftr 
moved),  in  which  those  matieiB  wteaa 
stated  :*-ire^  sufficient,  and  that 
the  justices  were  not  liable  in  tees- 
pass.     Coster  v.  JViUonf  411 

CONTRACT. 
I.  Construction  of^ 
The  pUintifis,  on  the  19lli  April, 
1836,  entered  into  a  written  coBteatt 
to  build,  for  the  aum  of  1700^  a 
brewery  for  the  defendants,  solar  as 
regarded  the  carpentera'  work,  witUa 
the  space  of  four  months  and  x  half 
next  ensuing  the  date  of  the  syosi 
ment;  and,  in  defiiult  of  ccnnpletiog 
the  same  within  the  time  theieiD* 
before  limited,  to  forfeit  to  the  defend* 
ants  40/.  per  week  for  eaoh  week  that 
the  completion  of  the  work  afamld  be 
delayed  beyond  the  31st  August,  die 
amount  to  be  deducted  from  the  aaid 
sum  of  1700/.,  as  liquidated  da- 
mages. The  pbuntiffa  did  net  b^m 
the  work  for  four  weeks  after  the 
date  of  the  agreement,  in  cooaaqoeoce 
of  the  defendants  not  being  «ble  lo 
give  them  possession ;  they  were  «fi» 
terwards  delayed  one  week  by  the 
defenlt  o£  their  own  worknm,  and 
four  weeks  by  the  de&ult  of  the  ma» 
sons,  &c.,  employed  by  the  defsad 
ants;  and  the  work  was  not  com« 
pleted  till  five  weeks  after  the  time 
limited : — Held,  that  the  defendanta- 
were  not  entitled  to  deduct  from  the 
1700/.  any  sum  in  respect  of  the 
delay,  either  for  the  one  or  the  foor 
wedcs.     Holme  v.  Ouppy,  397 

II.  Admissibility  of  Parol  Evidence^ 

to  apply  nritten  Contract. 

A.,  the  proprietor  of  a  lead  mine 

called  the  Bog  Mine,  situate  near 

Shrewsbury,  sold,  to  B»i  a  leadrWr*  > 
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durnt  in  London,  by  a  written  con- 
tmct,  **two  hundred  tons  of  Bog  Mine 
lend,  at  ftftl.  per  ton,  deliverable  in 
tbe  river  Thames."  The  broker  who 
made  the  contract  stated  at  the  time, 
in  answer  to  a  question  by  B.,  that 
the  had  ^B%  ready  for  shipmeni.  A 
fi»w  days  afterwards  B.  applied  to  the 
broker,  to  know  whether  A.  would 
agree  to  allow  the  freight  or  insur- 
ance from  Gloucester  or  Liverpool, 
to  which  A.  agreed ;  but  B.  sub- 
sequently required  the  lead  to  be  de« 
Itvered  in  London*  It  appeared  that 
Qkiacester  and  Liverpool  were  the 
usual  ports  of  shipment  for  London ; 
hot  the  Bog  Mine  lead  was  first 
brought  by  barges  down  the  Severn 
fsona  Shrewsbury  to  Gloucester.  The 
lead  was  delayed  a  considerable  time 
in  this  part  of  its  transit  by  the  low- 
ncss  of  the  water,  and  when  it  arrived 
ID  London,  B.  refused  to  receive  it, 
the  price  having  fallen  considerably. 
In  an  action  by  A.  against  B.  for  not 
accepting  the  lead,  B.  pleaded  that 
the  plaintiff  was  not  ready  to  deliver 
it  within  a  reasonable  time,  on  which 
issue  was  joined.  The  broker  stated 
(in  addition  to  the  above  facts)  that 
he  had  understood  from  A.  that  the 
lead  was  at  Shrewsbury.  The  learn- 
ed Judge  stated  to  the  jury,  that  it 
might  be  taken  for  granted  that  the 
understanding  of  the  parties  was,  that 
the  lead  was  ready  for  shipment  at 
GloMcesier  or  Liverpool;  that  this  was 
confirmed  by  the  defendant's  applica- 
tion as  to  the  freight  and  insurance ; 
and  if  they  thought  it  ought  to  have 
arrived  in  a  shorter  time,  if  ready  for 
shipment  at  Gloucester  or  Liverpool, 
the  defendant  was  entitled  to  a  ver- 
dki>^-Held,  that  the  parol  represent- 
ation of  the  broker,  that  the  lead 
was  ready  for  shipment,  was  admis- 
sible in  evidence,  not  to  vary  the 
written  contract,  but  as  one  of  the 
data  from  which  the  reasonableness 
of  the  time  was  to  be  determined.-* 


Held,  also,  that  the  direction  of  the 
learned  Judge  was  warranted  by  the 
evidence.     Ellis  v.  Thompson,     445 

IIL  Illegal  Contra^. 
Because  made  on  Sunday, 
To  a  count  for  goods  sold  and  de- 
livered, the  defendant  pleaded  that 
they  were  goods  sold  and  delivered 
to  him  by  the  plaintiff  in  the  way  of 
his  trade,  on  a  Sunday,  contrary  to 
the  statute.  The  plaintiff  replied, 
that  the  defendant,  after  the  sale  and 
delivery  of  the  goods,  kept  them  for 
his  own  use,  without  returning  or 
offering  to  return  them,  and  had 
thereby  become  liable  to  pay  the  sum 
mentioned  in  the  plea,  being  so  much 
as  they  were  reasonably  worth  :«— 
Held  bad  on  demurrer.  Simpson  ▼. 
Nicholls,  240 

COSTS. 

I.  In   Trespass, 

1.  Trespass  for  assaulting  the 
plaintiff,  seizing  and  laying  hold  qf 
him,  and  imprisoning  him.  The  de- 
fendant having  pleaded  not  guilty, 
and  a  justification  under  a  writ  of 
capias,  the  plaintiff  at  the  trial  re- 
covered a  farthing  damages: — HeU, 
that  the  Judge  could  not  certify  un-> 
der  the  statute  43  Eliz.  c.  6.  to  de- 
prive the  plaintiff  of  costs,  for  that  a 
battery  was  admitted  on  the  record. 
RanUngs  v.  TUl,  28 

2.  To  a  declaration  in  trespass  qu. 
cl.  fregit,  a  plea  denying  the  cloae  to 
be  the  plaintiff's  is  a  denial  of  pos-. 
session,  if  the  defendant  waa  a  wrongs 
doer ;  if  otherwise,  of  the  right  to  the 
possession ;  but,  on  either  supposition, 
it  is  a  denial  of  title,  as  even  posses- 
sion is  title  against  a  wrong-doer; 
and  therefore  such  a  plea  raises  a 
question  of  title  in  the  action,  and 
prevents  the  Judge  from  certifying  to 
deprive  the  plaintiff  of  costs,  under 
43  Elia.  c.  6. 
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Although  upon  some  of  the  issues 
ia  trespass  qu.  cl.  fregit  the  freehold 
or  title  may  come  in  question,  yet,  if 
one  special  plea,  which  excludes  all 
question  of  title,  is  found  against  the 
defendant,  the  plaintiff  is  entitled  to 
full  coste.     Purnell  v.  Youngs     288 

S.  Trespass  for  breaking  and  en- 
tering the  plaintiff's  house,  and  as- 
saulting the  plaintiff.  Pleas,  1.  not 
guilty ;  S.  that  tlie  dwelling-house  in 
which,  &c.f  was  not  the  dwelling- 
house  of  the  plaintiff;  and  issues 
thereon.  Verdict  for  the  plaintiff, 
damages  one  farthing: — Held,  that 
the  plaintiff  was  entitled  to  full  costs, 
without  a  certificate  under  the  stat. 
22  &  23  Car.  2,  c.  9,  s.  156.  Pugh 
V.  Roberts,  458 

4.  Trespass  for  breaking  and  en- 
tering the  plaintiff's  house  and  dis- 
training his  goods.  Plea,  as  to  the 
breaking  and  entering,  leave  and 
licence ;  as  to  the  residue  of  the  de- 
claration, not  guilty.  Verdict  for  the 
plaintiff,  damages  6d,: — Held,  that 
the  Judge  might  certify  under  the 
43  Elia.  c.  6,  to  deprive  the  plaintiff 
of  cosu.     Mills  V.  Slejphens,       460 

5.  In  an  action  for  false  imprison- 
ment, the  plaintiff  will  be  entitled  to 
full  costs,  although  he  only  recovers 
a  farthing  damages,  unless  the  Judge 
certiOes  under  the  statute  of  Elizabeth 
to  deprive  htm  of  costs ;  and  a  certi- 
ficate under  22  &  23  Car.  2,  c,  9,  is 
not  necessary.     Goulds.  Drake,  643 

II.  On  recovering  under  20L 

A  cause  was  referred  to  arbitration, 
and  by  the  order  of  reference,  the 
party  in  whose  favour  the  award 
should  be  made  was  to  be  at  liberty 
to  enter  up  judgment  for  the  sum 
awarded,  as  if  a  verdict  had  been  ob- 
tained. The  arbitrator  awarded  a 
sum  under  20/. : — Held,  that  the  costs 
must  be  taxed  according  to  the  re- 
duced scale  directed  by  the  **  Direc- 


tions to  Taxing  Officers,**  H.T«4 
Will.  4.     Wallen  Y.Smith,  \$S 

III.  JJier  Summons  to  stay  Proceed- 
ings on  Payment  of  a  certain  Sum. 
Where  the  defendant  takes  out  a 
summons  to  stay  proceedings  on  pay- 
ment of  a  certain  sum,  which  the 
plaintiff  refuses,  alleging  more  to  be 
due;  and  the  defendant  does  not 
afterwards  bring  the  money  into 
Court ;  the  plaintiff  wOl  not  therefore 
be  liable  to  the  costs  subsequently  to 
the  summons.     Goverv.EUtinSt  216 

IV.  Taxation. 

(1).  Delivery  of  Bill. 

1  •  A  judgment  on  demurrer  is  not 
a  rule,  order,  town  fxtstea,  or  tfigmtj- 
tion,  within  the  rule  of  the  Exchequer, 
Mich.  Term,  1  Will.  4,  s.  10,  which 
requires  the  delivery  of  a  copy  of  the 
bill  of  costs  before  taxation. 

An  omission  to  comply  with  the 
rule  is  no  ground  for  setting  aside  the 
judgment  and  execution,  but  only  for 
a  review  of  the  taxation.  Taylor  v. 
Murray,  141 

2.  Where  the  defendant  does  not 
appear,  but  an  appearance  is  entered 
for  him  according  to  the  statute,  it  is 
not  necessary  to  deliver  a  copy  of  the 
bill  of  costs  before  taxation,  notwith- 
standing the  rule  of  this  Court,  M.  T. 
1  Will.  4,  6.  10.     Burch  v.  Poistier, 

510 
(2).  On  Cognovit. 

The  defendant  gave  a  cognovit, 
whereby  it  was  stipulated  that  no  judg- 
ment should  be  entered  up  thereon, 
unless  default  should  be  made  in 
payment  of  the  debt,  with  interest, 
and  costs,  on  the  9th  November :  and 
in  case  the  defendant  made  default  in 
payment  as  aforesaid,  the  plaintiffwas 
to  be  at  liberty  to  enter  up  judgment 
and  proceed  to  execution,  and  take 
the  whole  of  the  said  debt  and  costs, 
together  fvith  the  costs  of  suehjudg' 
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maU  and  exeeuiUm: — Held,  that  no 
dafault  could  be  made  by  the  defend- 
ant until  the  plaintiff  bad  furnished 
her  with  a  bill  of  the  costs,  and  given 
her  notice  of  taxation  ;  and  not  hav- 
ing done  80,  that  judgment  signed  on 
the  10th  November  was  irregular, 
although  the  defendant  had  paid  no 
part  of  either  the  debt  or  costs. 
Booth  V.  Lady  Hyde  ParheVf         54 

(S).  Costs  of  Taxation. 
Where,  upon  taxation  of  costs 
under  ft  Geo.  2,  c.  2S,  s.  25,  a  less 
spm  than  one-sixth  of  the  bill  is  taken 
off  on  taxation,  the  plaintiff 's  attor- 
ney will  not  be  entitled  to  the  costs 
of  taxation,  if  he  has  wilfully  inserted 
any  item  of  charge  which  he  must 
know  ought  not  to  have  been  charged. 
HoUemess  v.  Barkworth,  341 

V,  Attachment  for. 
What  sufficieiU  Demand. 
An  attachment  for  non-payment  of 
costs  cannot  be  supported  by  a  de- 
mand of  the  costs  by  a  third  person, 
authorised  by  the  attorney  to  receive 
them.     Clark  v.  Dignam^  319 

COURTS  OF  REQUESTS. 

!•  The  Bath  Court  of  Requests 
has  not  jurisdiction  over  a  claim  made 
by  a  voter  against  an  objection  for 
compensation  for  loss  of  time  in  at- 
tending the  Revising  Barrister's  Court 
on  a  notice  of  objection.  Roberts  v. 
Humhy,  120 

2.  The  Blackheath  Court  of  Re- 
quests  Act,  6  &  7  Will.  4,  c.  cxx. 
8.22,  excepts  out  of  the  jurisdiction 
of  the  Court  any  debt  "  for  any  sum 
beinff  the  balance  of  an  account  ori- 
gtnaUy  exceeding  tlie  sum  of  5/. :" — 
Held^  that  this  exception  did  not  ap- 
ply to  an  account  containing  items 
amounting  to  upwards  of  5/.,  and  re- 
duced by  payments  from  time  to  time 
below  that  sum,  where  it  appeared 


that  at  no  one  time  wa  much  as  51. 
was  due.  Pope  v.  Banyard.         424 

DEED. 

See  EviDBNCK. 
Rblbase,  1. 

Effect  of  General  Words. 

v.,  the  lessee  of  a  mill  and  pre- 
mises at  a  rack-rent,  being  in  insol- 
vent circumstances,  executed  an  as- 
signment, whereby,  afler  reciting  his 
insolvency,  and  that  he  had  agreed 
to  assign   "all   his   debts,   personal 
estate,  and  effects  of  every  descrip- 
tion, to  C.  &  B.,  in  trust  for  the  be- 
nefit of  his  creditors,''  he  conveyed 
and  assigned  to  the  said  C.  &  B.  all 
and  singular  the  stock  in  trade,  im- 
plements and  utensils  in  trade,  corn, 
grain,  hay,  horses,  carts,  and   car- 
riages, croj}S  of  every  kind,  as  well 
severed  as  fiol,  and  personal  estate 
whatsoever  of  him  the  said  V.,  m^ 
tipon,  or  about  the  said  mill  and  pre- 
mises now  in  his  use  or  occupation, 
or  elsewhere,  &c.,  (except  the  wear- 
ing apparel  of  himself  and  family)  ; 
and  also  all  debts,  securities,  writings, 
&c.,  and  all  other  the  personal  estate 
and  effects  of  him  the  said  F.,  what" 
soever  and  wheresoever,  or  in  or  to 
which  he  is  anywise  interested  or  en- 
titled :  habendum,  in  trust  out  of  tlie 
proceeds,  first,  to  pay  the  costs  of 
the  assignment,  &c. ;    secondly,   to 
pay  the  rent  due  and  in  arrear  for 
the  said  mill  and  premises,  or  accru- 
ing due  until  and  at  and  up  to  the 
6  th  of  April  then  next ;  and,  thirdly, 
to  distribute  the  residue  for  the  be- 
nefit of  his  creditors : — Held,  that 
the  words  of  the  assignment  were 
large  enough  to  comprehend  the  lease 
of  the  mill ;  and  the  j  ury  having  found 
that  the  assignees  had  accepted  the 
lease,  that  it  passed  to  them  under 
the  assignment.      Ringer  v.  Cann^ 
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,     ,^  DISTRESS. 

^Oioii  6f  Stranger ^  when  privileged. 
Salt  was  manuractured  and  pub- 
licly sold  at  certain  salt  works,  and 
carried  ^way  in  boats  of  the  purchaser 
which  canoe  for  the  purpose  of  being 
Ibaaed  wl^h  it  into  a  cut  or  canal  on 
the  premises^  communicating  with  a 
public  hav^atiQn.  The  boat  of  the 
plaintiff,  an  alkali  manufacturer^  was 
lying  in  this  cut  or  canal  for  the  pur- 
pose of  receiving  and  carrying  away 
sialt  liought  by  bim  for  the  purposes 
of  Jiis  manufacture: — Held,  on  error, 
that  fhe  boat  was  not  privileged  from 
distress  fo^  arrears  of  an  annuity  issu- 
ing out  of  the  land  on  which  the  salt 
works  were  erected,  and  granted  by 
the  manufacturer  and  seller  of  the 
salt,     Muspratt  v.  Gregory^        677 

EASEMENT. 

.If  a  ptrty  builds  a  house  on  his 
omn  huid,  which  has  previously  been 
excavated  to  its  extremity  for  mining 
piKpostfB,  he  does  not  acquire  a  right 
to  support  for  the  house  from  the  ad- 
joining land  of  another,  at  least  until 
twenty  years  hare  elapsed  since  the 
house  first  stood  on  excavated  land, 
aad  vas  id  part  suppcurted  by  the  ad- 
joiiiisg^  land,  so  that  a  grant  by  the 
owner  of  the  adjoining  land,  of  such 
right  to  support,  may  be  inferred ; 
for  sights  of  this  sort  can  have  their 
origin  only  in  grant. 

And  imbUf  such  grant  ought  not 
to  be  inferred  until  after  the  lapse  of 
twenty  years  since  the  owner  of  the 
adjoining  land  knew  or  had  the  means 
of  knowing  that  the  land  had  been  so 
excavated. 

Therefore,  the  owner  of  the  ad- 
joining latid  is  not  liable  to  an  action 
oolhe  case,  tf,  within  such  period, 
he  works  mines  under  his  own  land 
soaear  its  boundary  as  to  cause  the 
eiosavaicd  land  on  which  the  house 
Stands  10  wak^  and  the  house  to  be 


thereby  injurc$d.    ParttUgd  vi^SMfi 

ejectment:     .   ^;; 

SeeVLitADXViQf.ll»  (I).  ,  ,   .,... 

I.  By  Tenant  in  eommm,-     '^ 
Ejectment  by  one  tenant  in  com- 
mon against  his  three  co-tenants  in 
common,  and  the  D.  &  S.  Bailway 
Company,  to  whom  tb^  otbe^  tliree 
defendants  had  demised  the  p««ttiisct 
in  question.    The  three  eo-tenaatsia' 
common  defended  as  landlords,  and 
the  company  as  tenants.     Tlie  usoil 
special  order  had  been  obtained^  ad-' 
mitting  (he  landlords  to  defend,  aad 
to  admit  ouster  in  case  actual  ovsttr 
should  be  proved.     It  was  prbved'es 
the  trial  that  rent  had  formerly  been 
paid  to  all  the  tenants  in  covaoion  by 
certain  other  persons  ;  and  there  was 
no  evidence  to  shew  that  any  notice 
to  quit  had  been  given,  or  that  that 
tenancy  had  been  otherwise  deter- 
mined : — Held^    that    the    Railway 
Company,  who  defended  as  lenaat^ 
were  not  precluded,  by  the  order  ad- 
mitting the  landlords  to  defend,  from 
insisting  that  the  former  tenancy  still 
existed,  and  therefore  that  the  legal 
title  was  not  in  the  lessor  of  the  plam- 
tiff  on  the  day  of  the  demise. 

The  premises  in  question  (consist- 
ing of  houses)  had  been  pulled  down 
by  the  Railway  Company,  and  the 
rail-road  constructed  on  the  site  of 
them.  Semble,  that  this  was  such 
an  occupation  as  amounted  to  an  ac- 
tual ouster.    Doe  d.  Warm  v.  Horn^ 

533 
II.  Service. 
(1).  Where  Premises  are  unoccupied* 
Where  there  were  four  tenants,  las* 
sees  of  four  adjoining  houses,  three  of 
whom  were  personally  served  with  a 
dedaration  in  ejectment,  but  the 
fourth  having  left  the  premises  ua* 
occupied,  the  declaration  was  affixed 
to  the  door  of  his  house— the  Court  - 


EJECTMENT* 
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0X9Bt^d  a  rule  nisi  for  judgment 
fgoinst  the  casual  ejector,  to  be  served 
in  the  same  way  as  the  declaration, 
and  afterwards  made  the  rule  abso- 
lute on  an  aiBBdavit  of  such  service. 
Doe  d,  Hindk  t.  Rge,  279 

EVIDENCE. 
Of  Deed  tkirty  years  old. 
.  T.  W.occuptied  land  under  one  W., 
wba  WAS  lessee  for  livesi  and  paid  the 
sent  reserved  by  the  lease.  The  day 
after  the  lease  expired,  T.  W.  went 
and  obtained  the  lease  from  W.  and 
J«r  who  claimed  no  interest  iu  it,  and 
d^vered  it  up  to  the  lessor,  from 
whons  he  took  a  fresh  demise  of  the 
land.  The  lease  was  produced  from 
the  custody  of  the  lessor  at  the  trial : 
^^Htldy  that  it  came  from  the  proper 
custody.  Rees  v.  Wallers^  527 

EXCISE  ACTS. 

See  MOKEY  HAD  AKD  RECEIVBD,  8. 

EXECUTOR  AND  ADMINIS- 
TRATOR. 

1.  Assets,  what  are. 
A.  had  commenced  a  suit  in  Chan- 
cery for  an  account  under  a  will,  in 
which  she  employed  as  her  soUcitors, 
first,  B.,  then  C.,  who  successively 
gave  up  the  suit,  and  then  D.,  who 
continued  to  conduct  it  till  her  death 
in  1829..  After  her  death,  £.,  her 
executor,  filed  a  bill  of  revivor,  and 
D.  continued  to  conduct  the  suit  for 
him.  In  1833,  a  decree  was  made, 
whereby  it  was  ordered  that  the  Mas- 
ter should  settle  the  costs  of  all  the 
parties,  and  that  the  same,  when  taxed 
and  settled,  should  be  paid  out  of  the 
fund  in  the  foUowing  manner:  vis., 
the  plaintiff's  costs  (consisting  of  the 
coats  both  of  A.  and  E.)  to  D.,  his 
solieitory  and  the  costs  of  the  defend- 
ants to  theiff  several  solicitors.  The 
plaintiff's  coats  were  taxed*  and  cer* 
tain  auma  in  respect  of  them  were 


paid  to  D.  0.  sued  E.t  as  executor 
of  A.,  for  the  amount  of  his.bilV  W^ 
had  judgment  of  assets  quando  acci- 
d^rent.  He  afterwards  brought  an- 
other action  on  the  judgment,  and  had 
given  notice  of  trial ;  and  it  was  then 
agreed  between  them,  that,  on  C/s 
withdrawing  the  record,  E.  would 
then  pay  him  100/.  on  account  6t  his 
bill,  and  the  remainder  out  of  ;the  as- 
sets which  should  first  come  to  his 
hands  as  executor  of  A. ;  and  the 
record  was  accordingly  withdrawn. 
A  further  sum  was  afterwards  paid 
out  of  the  Court  of  Chancery  to  D* 
in  respect  of  the  same  costs  : — Held 
(by  Parke  and  Alderson,  Bs.,  Lord 
AbingeTf  C.  B.,  dissentiente),  that 
this  sum  was  assets  in  the  hands  of 
E.,  within  the  meaning  of  the  agree- 
ment,    Smedley  v.  Philpot,         573 

2*  Actions  against. 

Counts  for  goods  sold  to  and  work 
and  labour  done  for  the  defendant,  as 
executor,  cannot  be  joined  with  a 
count  for  money  found  to  be  due  on 
an  account  stated  with  the  defendant 
as  executor. 

Where  work  is  contracted  for  by  a 
testator,  who  dies  before  the  contract 
is  completed,  but  it  is  completed 
afterwards,  semble,  that  in-  an  action 
against  his  executori  the  plaintiif 
should  declare  specially,  stating  those 
facts.     Corner  v.  Shew,  860 

FIXTURES. 

A  lessee  cannot,  even  during  his 
term,  maintain  trover  for  fixtures  at'*  , 
tached  to  the  freehold.     Mackintosh 
v.  Trotter,  184 

FOREIGN  ATTACHMENT. 

W«  sued  out  of  the  Tolsey  Court' 
of  Bristol  a  Writ  of  foreign  aUaoh-» 
ment  against  C,  and  seised  goods  of 
his  under  it.     The  writ  was  retnrntdi 
on  the  14th  February.    On  the  I7tli  ' 
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B.  filed  a  claim  of  property,  all^giog 
the  goods  to  be  bis,  and  praying  a 
return  of  tbem.  To  tbis  W«,  on  the 
lOtb  April,  replied,  alleging  tbat  the 
property  was  in  C«,  and  not  in  B., 
concluding  to  the  country;  and  added 
the  similiter.  On  the  lltb  May,  the 
suit  was  entered  in  the  issue  book  for 
trial,  and  it  came  on  for  trial  on  the 
12th  July,  when  B.  tendered  a  cer* 
tiorari,  sued  out  ex  parte  in  the  or- 
dinary way,  in  this  Court,  to  remove 
the  suit  then  pending  in  the  Tolzey 
Court  **  under  the  tide  of  W.  plaintiff, 

C.  defendant,  and  B.  claimant:"—* 
Held^  on  motion  for  an  attachment 
against  the  Judge  of  the  Tolzey 
Court  for  refusing  to  receive  tbis  cer- 
tiorari, that  B.  was  not  entitled  to  sue 
it  out,  under  the  stat.  21  Jac,  1,  c.  2d, 
S.2*    Bruce  V.  Wait,  21 

FRAUDS,  (STATUTE  OF.) 

See  Railway  Sharks,  1. 
Acceptance  of  Goods  fvHkm* 

Where  a  joint  order  is  given  for 
several  classes  of  goods,  the  accept- 
ance of  one  class  is  a  part  acceptance 
of  the  whole,  within  s.  17  of  the 
Statute  of  Frauds. 

Sernhle^  that,  if  the  purchaser  of 
goods  has  used  (in  the  opinion  of  the 
jury)  more  of  them  than  was  neces- 
sary for  experiments,  that  does  not 
amount  to  an  acceptance  within  the 
statute. 

Agreed,  that  the  defence  that  there 
was  no  sufficient  contract  to  satisfy 
the  Statute  of  Frauds,  may  be  taken 
under  the  general  issue.  Elliott  v. 
Thonuu,  170 

GAMING. 

Money  lent  for  the  purpose  of 
gaming,  and  of  playing  with  at  an 
Olegal  game,  such  as  hasard,  cannot 
be  recovered  back.  M^KinneU  v. 
JtpMii#oii,  4d4 


GOODS   BOLD    AND  DB* 
UVERED. 

See  IVTEREST. 

HUSBAND  AND  WIFE. 

See  Insurance,  I. 

MoNBT  Had  andRbcxivxd,  2. 

1.  Diicharge  of  Wife  from  Arrett, 
A  married  woman  will  be  dis- 
charged from  arrest  on  entering  a 
common  appearance,  unless  the  pittn- 
tiff  swears  that  when  he  gave  ber 
credit,  she  represented  hersdf  to  be  a 
feme  sole.     Hollingdale  v.  Llogd^ 

416 

2.  Liability  of  Husband  oit  Coniraett 
of  Wife. 

Where  a  husband,  living  apart  from 
his  wife,  allows  her  sufficient  for  her 
maintenance,  he  is  not  liable  for  ne- 
cessaries supplied  to  her,  and  notice 
to  the  tradesmen  of  that  allowance  is 
immaterial,  and  need  not  be  given. 
Mizen  v.  Pick,  481 

INNKEEPER. 

An  innkeeper  cannot  detain  the 
person  of  his  guest,  or  take  off  bis 
clothes,  in  order  to  secure  payment 
of  his  bill.     Sunbolfy.Alford,    248 

INSOLVENT  ACT. 
1.  What  Rights  vest  in  A^pgnees, 

Assignees  of  a  bankrupt  or  an  is* 
solvent  debtor  take  only  sndi  pro* 
perty  as  he  was  equitably  as  well  as 
legally  entitled  to  at  the  time  of  the 
bankruptcy  or  assignment. 

Therefore,  if  A.  agree  to  assign  lo 
B.  certain  specific  goods,  by  way  of 
security  for  money  advanced  by  B. 
for  the  purchase  of  tbem ;  and  afbi^ 
wards,  in  pursuance  of  such  agree- 
ment, actually  assign  them ;  although 
the  assignment  itself  be  under  ssdl 
circumstances  aa  would  have  rendend 


INSOLVENT  ACT. 
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it  void  under  the  Insolvent  Debtors' 
Act,  and  A.  subsequently  takes  the 
benefit  of  that  act,  his  assignees  are 
not  entitled  to  such  goods. 

SecuSf  if  the  agreement  related  to 
such  goods  as  A.  might  have  at  the 
time  of  the  execution  of  the  assign- 
ment, their  corpus  not  being  ascer- 
tained at  the  time  of  the  agreement. 
Mogg  V.  Baker,  195 

2.  Notie€  to  Creditors  hy  Insolvent,    ' 

To  an  action  of  indebitatus  as* 
sumpsit  in  100/.  for  goods  sold  and 
delivered,  &c.,  the  defendant  pleaded 
his  discharge  from  the  cause  of  action 
under  the  Insolvent  Act ;  to  which 
the  plaintiff  replied,  that  idthough  he, 
the  plaintiff,  was  named  and  inserted 
by  the  defendant  in  his  schedule,  yet 
be  had  not  any  notice  of  the  filing  of 
the  petition,  or  of  the  time  appointed 
for  the  hearing  upon  it : — Held,  on 
demurrer,  that  the  replication  was 
bad,  as  it  did  not  allege  that  the 
plaintiff  was  a  creditor  to  the  amount 
of  5/.,  so  as  to  be  entitled  to  notice 
under  the  42d  section  of  the  7  Geo.  4, 
c.  57.     Troup  v.Boffi,  615 


INSURANCE. 
I.  On  Life. 
(1).  Concealment  of  Material  Facts* 
In  an  action  on  a  policy  of  insur- 
ance efl^ted  by  the  plaintiff  on  the 
life  of  his  wife,  the  declaration  averred 
that  the  plaintiff  had  made  statements, 
(inter  slia),  that  the  wife  was  not 
afflicted  with  any  disorder  which 
tended  to  shorten  life,  and  th&t  she 
bad  led,  and  continued  to  lead,  a  tem- 
perate life.  The  defendant  pleaded, 
that  before  the  making  of  the  policy, 
and  on  divers  times  after  that  day,  the 
wife  had  been  and  was  afflicted  with 
certain  disorders,  maladies,  or  diseases, 
to  wit,  delirium  tremens  and  erysipe* 
latous  inflammation  of  the  legs,  all 
Hfhkhthe  plaintiff  before  and  at  the 


time  of  the  making  of  the  poUmf  nteU 
knew.  It  appeared  that  at  the  time 
the  policy  was  effected,  the  wife  had 
been  examined  at  the  insurance  office, 
and  answered  several  questions  put  to 
her,  but  did  not  apprise  the  company 
of  her  having  been  affected  with  those 
complaints.  The  jury  found  that  the 
plaintiff  had  not  any  knowledge  of 
her  having  had  these  disorders:—^ 
Held,  that  upon  the  issue  raised  on 
these  pleadings,  the  wife  not  being 
the  general  agent  of  the  husband  to 
effect  the  policy,  but  only  sent  to 
answer  particular  questions,  hei^ 
knowledge  was  not  in  this  respect  the 
knowledge  of  the  husband. 

The  wife  had  for  several  years  been' 
attended  by  A.  B.  up  to  her  marriage 
with  the  plaintiff,  and  nearly  to  the 
time  when  the  policy  was  effected. 
After  her  marriage,  C.  D.,  the  medi- 
cal attendant  of  her  husband's  family, 
had,  on  one  or  two  occasions,  when 
called  in  to  the  other  members  of  the 
family,  prescribed  for  her  for  a  cold 
or  some  trifling  matter.  In  answer 
to  the  question  put  to  her  at  the  ofiice, 
"  Who  is  your  usual  medical  attend- 
ant ?"  she  replied,  C.  D. : — Held,  that 
the  learned  Judge  ought  not  to  have 
left  it  to  the  jury,  on  this  evidence,  to 
say  which  of  the  two  was  her  usual 
medical  attendant,  but  whether  C.  D. 
could  be  called  her  usual  medical  at- 
tendant at  all.     Huckman  v.  Fernie, 

505 

II.  Marine. 
(1).  Deviation. 
Assumpsit  on  a  policy  of  insurance 
on  the  goods  of  a  vessel  called  the 
CUpper,  at  and  from  Liverpool  to  any 
port  or  ports,  place  or  places  of  load- 
ing and  trade  on  the  Coast  of  Africa 
and  African  Islands,  during  her  stay 
and  trade  on  the  saidcoastand  islands, 
and  at  and  from  thence  to  her  port  or 
ports  of  discharging  in  the  United 
Kingdom,  with  leave  to  call  at  tdl 
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porta  and  places  backwards  and  for- 
wajrdsy  tod  forwards  and  backwards, 
pUhaui  being  deemed  any  detiaUon; 
with  liberty  for  the  said  ship  in  that 
▼oyage  to  proceed  and  sail  to  and  stay 
ftl  any  ports  or  places  whatsoever,  and 
with  leave  to  load,  unload,  &c.,  goods 
wheresoever  she  might  proceed  to, 
with  any  ships,  boats,  &c.y  in  loading 
and  unloading  included,  particular^ 
mih  liberty  to  tranship  on  board  any 
veaael  or  craft  in  the  sam6  employ ; 
with  an  agreement  that  the  vessel 
might  be  employed  or  used  as  a  tender 
to  any  other  vessel  or  ship  in  the 
saaoe  employ.  The  vessel  arrived  at 
Benin*  in  Africa,  and  stayed  there 
thirteen  months,  during  which  time 
alie  was  employed  in  conveying  goods 
from  a  vessel  in  the  same  employ  at 
the  mouth  of  the  river,  to  Camaroones, 
and  putting  them  on  board  another 
vessel  also  in  the  same  employ ;  but 
on  her  return  with  a  homeward  cargo 
was  lost: — Heldf  that  the  learned 
Judge  who  tried  the  cause  was  right 
in  telling  the  jury  that  the  voyage  to 
the  Camaroones  was  a  deviation,  and 
that  it  was  not  an  acting  as  a  tender 
within  the  meaning  of  the  policy : — 
Heldf  also,  that  it  was  a  proper  ques- 
tion for  the  jury,  whether  her  stay  at 
Benin  was  unreasonable  or  no ;  and 
they  having  found  in  the  affirmative, 
that  it  was  warranted  by  the  evidence. 
Hamikon  v.  Sheddon^  49 

(2).  Consolidation  of  Actions, 
Where  two  actions  were  brought 
by  tlie  same  plaintiiB  against  different 
defendants,  on  different  policies  of 
insurance  on  the  same  ship,  the  Court 
refused  to  consolidate  them  at  the 
instance  of  the  defendants,  without 
theconsentoftheplaintiffi.  McGregor 
r.Hors/all;  Same  v.  Smith,        320 

INTEREST. 
When  recoverable^ 
Where  goods  are  sold  and  delivered. 


to  be  paid  fdr  by  a  bill  at  a  certaip 
date,  if  the  bill  be  not  ^ven,  interest 
on  the  price,  from  the  time  when  the 
bill  would  have  become  due,  may  be 
recovered  as  part  of  the  estimated 
value  of  the  goods,  on  the  common 
count  for  goods  sold  and  delivered. 
Farr  v.  Ward,  25 

INTEREST  IN  LAND, 
See  Rail  WAT  SHAass»  I. 

INTERPLEADER  ACT. 
The  sheriff  is  not  entitled  to  relief 
under  the  Interpleader  Act,  where, 
having  gone  to  the  premises  of  the 
defendant  to  take  his  goods  tmdtfr  a 
fi.  fa.,  he  has  withdrawo  widumt 
seizing  them,  on  notice  of  an  advesis 
claim,  and  has  not  the  goods  ia  his 
possession  when  he  applies  to  the 
Court.     Holton  v.  Guntrip,  14^ 

JUSTICES. 

See  Commitment. 

Landlord  and  Tskant,  S. 
Trespass,  1. 

LANDLORD  AND  TENANT. 

I.  Payment  of  Rates  by  Tenani. 

By  a  memorandum  of  agrecmeat) 
certain  marsh  lands  were  demised  by 
the  plaintiff  to  the  defendant,  subject 
to  a  condition  that  the  defendnH 
should  pay  all  outgoings  whatsoever, 
rates,  taxes,  seaiSt  &e.t  whether  pafeo- 
chial  or  parliamentary,  which  then 
were  or  should  be  thereafter  charged 
or  chargeable  upon  or  on  account  of 
the  said  marsh  lands  (the  then  pre- 
sent land-tax  only  excepted): — HeU 
that  an  extraordinary  assessment  made 
by  Commissioners  of  Sewers  upon  the 
lands,  for  a  work  of  permanent  bene« 
fit  to  the  land,  was  within  the  mean- 
ing  of  the  agreement. 

The  assessment  was  made  in  cer« 
tain  proportions  upon  the  owners  and 
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occupiers.  For  four  years  the  cle- 
fendant  (the  tenant)  paid,  in  the  first 
instance,  both  his  own  share  and  tliat 
of  the  plaintiff  (his  lanidlord),  and 
upon  each  half-year's  settlement  of 
accounts  for  rent  due,  with  the  plain- 
tifPs  agent,  who  was  ignorant  of  the 
agreement,  the  sum  so  paid  w>as  al- 
lowed towards  the  rent,  and  receipts 
were  given  for  the  balance: — Held^ 
in  an  action  brought  upon  the  agree- 
ment, to  recover  the  sums  so  allowed 
as  arrears  of  rent,  that  the  facts  sup- 
ported a  plea  of  payment.  Waller 
\»  Andrews,  Sift 

2.  Surrender. 

A  tenant  from  year  to  year,  be- 
lieving that  his  tenancy  determined  at 
Midsummer,  gave  a  written  notice  to 
quit  at  that  period,  which  the  land- 
lord accepted,  and  made  no  objection 
to.  The  tenant  having  afterwards 
discovered  tluit  his  tenancy  expired 
at  Christmas,  gave  his  landlord  an- 
other notice  accordingly,  and,  on  pos- 
session being  demanded  at  Midsum- 
mer, refused  to  quit  the  premises. 
An  ejectment  having  been  brought: 
•^Hefd^  that  ,the  tenancy  was  not  de- 
termined by  notice,  inasmuch  as  it 
was  not  good  as  a  notice  to  quit,  and 
could  not  operate  as  a  surrender  by 
note  in  writing  within  the  Statute  of 
Frauds,  being  to  take  effect  in  futuro. 
Ihe  d.  Murrell  v.  Milward,         328 

8,  Jurisdiction  of  Justices  under  11 
Geo.  2,  c.  19,  <.4. 

Justices  of  the  Peace  have  juris- 
diction, under  the  1 1  Geo.  2,  c.  1 9, 
s.  4,  to  inquire  into  and  adjudicate  on 
an  information  for  the  alleged  fraudu- 
lent removal  of  goods  by  a  tenant, 
although  it  appears  that  the  property 
in  the  premises  is  disputed,  and  that 
-the  tenant  has  paid  the  rent  to  one  of 
ihe  claimants.    Coster  v.  Wilson,  411 

TOL.  HI. 
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1 .  The  pendeney  of  a  suit  ni  eqnil^r, 
at  the  instance  of  a  legatee,  praying 
that  an  account  may  be  taken  of  tli« 
personal  estate  and  effects  of  a  testa* 
tor  received  by  the  executors,  and 
that  the  personal  estate  may  be  ad^ 
ministered,  and  his  legacy  paid,  is  tio 
answer  to  an  application  by  the  o6ttr* 
misaionera  of  stamps  under  the  '4ft 
Geo.  3,  c  99,  if  any  duties  have  h&^ 
come  payable  on  legacies  which  lfa:vtf 
been  paid,  notwithstanding  the  S% 
Geo,  S,  c  52,  wlttch  providtt  that  the 
Court  in  which  such  suit  shall  be  in-' 
stituted  shall,  in  giving  directions  eoii« 
cerning  the  payment  of  l^aeics,  take 
care  that  no  allowance  ahall  be  made 
in  respect  of  any  legacy,  &e.,  without 
due  proof  of  the  payment  of  the  duties 
thereby  imposed. 

It  is  the  duty  of  an  executor  to  de<« 
duct  the  amount  of  legacy  duty  on 
payment  of  the  legacy;  and  if  he 
omit  to  do  so,  he  will  become  per- 
sonally responsible  for  it*  In  re  Stnn'- 
mon,  88 1 

2.  A  testator  devised  real  estates 
to  W.  T«  for  life,  with  remamder  to 
his  first  and  other  sons  in  tail,  with 
remainder  to  T.  P.  for  life,  remainder 
to  his  first  and  other  sons  in  tail,  re« 
niaiader  to  G.  P.  for  life,  with  remain- 
ders over ;  and  gave  a  power  to  the  - 
several  persons  who,  by  virtue- of  the 
limitations  in  the  will,  should  be  in 
actual  possession  of  the  estates,  by 
deed  or  will  to  appoint  any  woman  or 
women  they  should  marry,  by  way  of 
jointure,  rent  charges  not  exceeding  ' 
750/.  per  annum  for  life,  to  be  issuing  ' 
out  of  and  chargeable  upon  the  de-  > 
vised  estates,  clear  of  aU  taxes  and 
deductions  whatsoever.  W.  T.  died 
without  issue,  and  T.  P.  entered  into 
possession  of  the  estates,  and  by  his 
will  charged  them  with  750/.  per  an- 
num by  way  of  jointure  to  his  wife, 
under  the  power,  and  died  without 
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issue  male,  whereupon  G.  P.  entered 
into  possession: — Held,  that  G.  P. 
was  chargeable  with  legacy  duty  after 
the  rate  of  1 0^.  per  cent,  on  the  value 
of  the  rent  charge  of  750/.  per  annum. 
Attorney-general  v.  Pickard,       552 

LIEN. 
In  trover  for  certain  iron-work,  the 
defendant  set  up  as  a  defence  a  Hen 
on  the  iron-work,  for  work  done  to  it 
at  the  plaintiff's  request. — Held,  that 
a  claim  of  set-off  to  a  larger  amount 
on  the  part  of  the  plaintiff,  was  no 
answer  to  the  lien,  unless  it  had  been 
agreed  between  the  parties  that  the 
one  should  be  deducted  from  the 
other.     Pinnock  v.  Harrison,       5S2 

LIMITATIONS,  (STATUTE  OF). 
(1).  When  it  begins  to  run. 
The  defendant  was  indebted  to  the 
plaintiffs  in  a  balance  of  ^245/.,  for 
which  they  held  his  overdue  promis- 
sory note.  In  1827,  the  plaintiff  and 
defendant  agreed  that  the  defendant 
should  pay  the  balance  as  follows : — 
245/.  in  cash,  and  the  remainder  by 
annual  payments  of  SQOl,  a  year  out 
of  his  salary  as  a  consul  abroad,  and 
by  the  proceeds  of  certain  wines  con- 
signed by  him  to  India;  and  that  the 
plaintiff  should  hold  his  promissory 
note  as  a  security  for  the  payment  of 
the  account.  The  245/.  was  paid, 
and  the  300/.  was  also  duly  paid  in 
1828  and  1829,  but  the  defendant 
made  default  in  payment  of  it  in  Sep- 
tember 1880 : — Held,  that  the  plain- 
tiffs were  entitled,  at  any  time  within 
six  years  from  September  1880,  to 
sue  the  defendant  on  the  promissory 
note,  or  for  the  balance  remaining  due, 
on  a  count  upon  an  account  stated, 
Irving  V.  Veitch,  90 

(2).  Part  Payment. 
Where  a  debtor  draws  a  bill  of  ex* 
change,  to  be  applied  in  part  payment 


of  the  debt,  and  the  bill  is  paid  when 
due  by  the  drawee  to  the  creditor,  it 
operates  as  part  payment,  to  defeat 
the  Statute  of  Limitations,  only  from 
the  time  of  the  delivery  of  the  bill 
by  the  debtor,  not  from  the  time  of 
its  payment.     Irving  v.  Veitck,      90 

(8).  What  st^ient  AcknomUdgmtnt 
wit/iin. 

The  following  letter  from  the  de* 
fendant  to  the  plaintiffs'  attorney  was 
held  not  to  be  a  sufficient  admow- 
ledgment  of  a  debt  to  take  the  case 
out  of  the  Statute  of  Limitationa : — 
"Since  the  receipt  of  your  letter  (and 
indeed  for  some  time  previously,)  I 
have  been  in  almost  daily  expectation 
of  being  enabled  to  give  a  satisfactory 
reply  to  your  application  respecting 
the  demand  of  Messrs.  M.  against  me. 
I  propose  being  in  Oxford  to-morrow, 
when  I  will  call  upon  you  on  the 
matter." 

The  construction  of  a  doubtful  do- 
cument, given  in  evidence  to  defeat 
the  Statute  of  Limitations,  is  for  the 
Court,  and  not  for  the  jury.  If  it  be 
explained  by  extrinsic  facts,  tliey  are 
for  the  consideration  of  the  jury. 
Morrell  v.  Frith,  402 

LIQUIDATED  DAMAGES. 
See  Restraint  or  Trads. 

MASTER  AND  SERVANT. 

Declaration  in  case  stated  that  the 
plaintiff  was  a  servant  of  the  defend- 
ant in  his  trade  of  a  batcher ;  that 
the  defendant  had  desired  and  direeied 
the  plaintiff,  so  being  his  servant,  to 
go  with  and  take  certain  goods  of 
the  defendant  in  a  certain  van  of  the 
defendant  then  used  by  him,  and  con- 
ducted by  another  of  his  servants,  in 
carrying  goods  for  hire  upon  a  certain 
journey ;  that  the  plaintiff,  in  pono- 
ance  of  such  desire  and  direetkm,  ac* 
cordingly  commenced  and  was  pro- 
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oeedingt  and  being  carried  and  con^ 
veyed  by  the  said  van,  with  the  said 
foods;  and  it  became  the  defendant's 
duty  to  use  proper  care  that  the  van 
should  be  in  a  proper  state  of  repair, 
and  should  not  be  overloaded,  and 
that  the  plaintiff  should  be  safely  and 
securely  carried  thereby :  neverthe- 
less, that  the  defendant  did  not  use 
proper  care  that  the  van  should  not 
be  overloaded,  or  that  the  plaintiff 
should  be  safely  and  securely  carried ; 
in  consequence  of  the  neglect  of  which 
duties,  the  van  gave  way  and  broke 
down,  and  the  plaintiff  was  thrown  to 
the  ground,  and  his  thigh  fractured : 
— ntld^  on  notion  in  arrest  of  judg- 
ment, after  verdict  for  the  plaintiff, 
first,  that  it  was  sufficiently  to  be  col« 
lected  from  the  declaration  that  the 
defendant  directed  the  plaintiff  to  go 
in  the  van  ;  but,  secondly,  that,  even 
in  that  case,  the  action  was  not  main- 
tainable.    Priestley  v.  Fowler,  1 

MONEY  PAID, 
L.  &  Co.,  being  the  bankers  of  K., 
received  on  his  account  a  cheque  for 
100/.  from  one  £.  T.,  drawn  by  him 
upon  the  Bank  of  England,  which 
cheque  was  lost  by  L.  8c  Co.  £.  T., 
at  the  request  of  L.  &  Co.,  wrote  to 
the  Bank  of  England,  requesting 
them  not  to  pay  the  cheque  if  pre- 
sented. £.  T.  was  afterwards  re- 
quested by  L.  &  Co.  to  give  them  an- 
other cheque  for  the  same  amount, 
upon  receiving  an  indemnity  from  all 
loss  which  he  might  sustain  by  so 
doing,  which  E.  T.  promised  to  do, 
and  the  indemnity  was  accordingly 
sent.  E.  T.  subsequently  wrote  to 
L.  &  Co.  to  say  he  could  not  con- 
veniently send  the  cheque,  but  that 
he  would  take  the  earliest  opportunity 
of  handing  them  the  amount.  L.&Co. 
were  called  upon  and  obliged  to  pay 
the  amount  of  ihe  lost  cheque  to  K  • : — 
Htldf  under  these  circumstances,  that 
an  action  by  L.  &  Co.  against  E.  T., 


for  money  paid,  or  on  an  account 
stated,  could  not  be  supported.  Lub- 
bock V.  Tribe,  607 

MONEY  HAD  AND  RECEIVED. 

1.  The  plaintiff  having  married  a 
lady  possessed  of  funded  property, 
to  which  slie  was  entitled  by  the  set- 
tlement on  her  marriage  with  a  for- 
mer husband,  they  employed  the  de- 
fendant to  dispose  of  it,  and  out  of 
the  proceeds  first  to  pay  off  a  mort- 
gage of  the  former  husband,  and  to 
prepare  a  settlement  of  the  residue, 
the  interest  to  be  secured  for  the  wife 
for  life,  with  remainder  to  the  plain- 
tiff for  life  if  he  survived  her,  with 
reversion  to  her  children :  the  defend- 
ant and  two  other  persons  to  be  trus- 
tees : — Held,  that  although  the  de- 
fendant had  paid  over  to  the  plaintiff 
certain  sums  out  of  the  proceeds  of 
the  sale  (after  payment  of  the  mort- 
gage,) the  plaintiff  could  not  sue  him 
for  the  residue,  as  money  had  and 
received  to  his  use.  Mileham  v. 
Eicke,  407 

2.  Where  an  action  was  brought  in 
the  name  of  A.  against  B.  on  a  bill 
of  exchange,  but  it  appeared  that  C, 
the  drawer  of  the  bill,  was  the  real 
phiintiff,  and  that  A.  only  lent  his 
name  because  C.  was  unwilling  that 
his  should  appear,  and  that  A.  gave 
no  instructions  to  and  had  no  commu- 
nication with  the  attorney;  and  the 
attorney  received  a  sum  of  money 
from  B.  on  the  settlement  of  that  ac- 
tion : — Held,  in  an  action  for  money 
had  and  received  by  A.  against  the 
attorney,  to  recover  such  sum,  the 
jury  having  found  that  it  was  received 
for  C.  and  not  for  A.,  that  the  plain- 
tiff could  not  recover.  Clark  v. 
Dignam,  478 

3.  On  the  1st  September,  1834,  a 
seizure  of  spirits  was  made  by  the 
officers  of  excise  on  the  plaintiffs* 
premises.  The  plaintiffs  applied  to 
the  Conunissioners  of  Excise  for  the 
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restoration  of  the  spirits;  firat,  on 
sectfilty  being  given  for  payment  of 
any  penalties  incurred ;  then,  on  pay* 
ment  of  their  value,  to  abide  the  re- 
sult of  the  inquiry;  which  requests 
were  feAised,  A  writ  of  appraise- 
meat  having  been  sued  out,  in  order 
to  the  condemnation  of  tlie  goods, 
tSie  plaSttUffa  proposed  to  the  Coni- 
QMSsioners  t»  pay  the  amount  at  whioli 
they  wcre^ippraised,  upon  their  sestor- 
alkm.  The  Commissioners  answered 
<<  that  they  could  aecepl  no  offer  for 
the  restoration  of  the  seiaure,  the  ac^ 
ceptance  of  which  might  prejudice 
the  proceedings  for  penalties ;"  where- 
upon the  plaintiffs  stated,  that,  by 
theif  paying  the  money,  "  they  gave 
up  all  cimtn  i^  the  seizure^  and  held 
themselves  responsible  for  such  pro- 
ceedings for  penalties  as  the  Board 
night  thfak  fit  to  institute."  The 
Commissioners  tliereupon  agreed  to 
restore  the  spirits;  and  according- 
ly, on  the  1 1  th  September,  the  ap- 
praised value  was  paid  by  the  plain- 
tifTs  to  the  defendant,  the  Receiver- 
General  of  Excise,  and  the  spirits 
were  restored  to  them*  An  inform- 
ation for  penalties  was  subsequently 
filed  against  the  plaintiffs,  in  which  a 
verdict  was  taken  for  tlie  Crown,  by 
consent,  for  a  mitigated  amount  of 
penalties.  In  November,  1896,  the 
plaintiffs  gave  tlie  defendant  notice 
of  action,  and  re-demanded  the  mo- 
ney : — HMf  that  tlie  plaintiffs  could 
not  recover  back  the  money  so  paid, 
in  an  action  for  money  had  and  re- 
ceived, inasmuch  as  it  was  paid  on  a 
binding  agreement,  made  upon  good 
consideration,  whereby  the  plaintiffs 
agreed  that  it  should  not  be  recover- 
able back;  and  further,  that  they 
were  precluded  from  recovering  by 
the  provisions  of  the  7  &  8  Geo.  4, 
c.  33,  8.  98. — Hetdf  also,  that,  at  all 
events,  the  action  could  not  be  main- 
taineil  against  the  defendant,  inas- 
much as  tlie  money  was  received  by 


him  only  for  die  purfioae  of  its  il 
paid  over  parsoant  to  the  act  o£Bar» 
liament,  and  it  was  not  shewn  thitit 
remained  in  his  hands  tiH  lieliad  bom 
tieeto  retain  it.    ^Uee  r,  BmckkaiiKi 

OU«TER. 

See  Ejectment,  1. '        "^  - 

PARTICULARS. 

0/ Objections  to  Tiite.    /     ' 

In  an  action  for  money  hadand  jcc* 
ceivedf  brought  to  recover  back  the 
deposit  paid  to  the  auctione^c  iipofi 
the  sale  of  an  estate,  on  .the.groftod 
of  objections  to  the  tide,  the  deieodT 
ant  is  jentitled  to  particulara  of  ;tl^e 
objections  arising  upon  mailers,^ 
facU  but  not  of  objectiooain  point  of 
law.     Roberts  v.  Ronlands^ ,         54i 

PARTIES  TO  ACTIONS* 
A.  &  B.  carried  on  bvainess  toge^ 
ther  as  solicitors  in  partnetsfaip,  mad 
held  themselves  out  as  8ucli»  and  thb 
defendant  employed  tliem  in  that  ca<* 
paciCy.  By  the  agreanent  imder 
which  A.  &  B.  emered  into  bttsinesa 
together,  B.  was  to  receive  annmily 
out  of  the  prqfki  the  aam  of  MOL| 
but  he  was  not  to  be  in  any  maaiwr 
liable  to  the  leases  of  the  bnsiness^ 
and  was  to  have  a  lien  on  the  profits 
for  any  losses  he  might  sustain  by 
reason  of  his  liability  as  a  pi^tnert-^ 
Held,  that  A.  &  B.  were  propsriy 
joined  as  ptaintiffs  in  an  aetioit  d 
work  and  labour,  as  the  money,  wbefi 
recovered,  would  be  the  joint  properly 
of  both  until  the  accounts  were  as* 
certained  and  the  divisiofi  took  pbce. 
Bond  V.  Piitard,  d57 

PAWNBROKERS'  ACT,  , 
Trover  for  certain  gold  and  ailvea 
watches.  Plea,  that  the  defeiHianI 
was  a  pawnbroker,  and  thattfaey  ware 
deposited  with  him  as  pledgea  and 
security  for  a  sum  of  money  advaocel^ 
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PLEAQINe;! 


roi 


•iMl)i#Uch  Jiadoot  been,  repaid*  Re* 
pU6^tion»  •  that  before  ihc^  were  bo 
lilodgedvittras  corxuptly  Agreed  that 
the  defeadant  abould  lend  and.  ad- 
vaBoe.ta  the  pbiotifFa  tum  exoeed* 
ing*  10/m  to  wit,  771.  lis.  7ci.,  and 
that  defendant  should  forbear  and 
give  day  of  payment  thereof  to  the 
plaintiff  until  ine  expiration  of  one 
year  next  u^^r  sneh  ioan  or  advance* 
ment,  and  that  plaintiff  for  such  loan, 
&c.  should  give  more  than  lawful  in- 
terest, &e. ;  and  thar,  for  securing  the 
repayment  of  the  sum,  with  intei*est, 
the  plaintiff  should  pledge  the  watches 
With  defendant:  that  in  pursuance 
thereof  the  watches  were  deposited 
and  the  money  advanced,  and  the 
kitef est  agreed  to  be  paid  exceeded 
ihetattt  allowed  by  law,  whereby  the 
agreement  was  wnc^Iy  void.  Issue 
thereon.  At  the  trial,  it  was  proved 
that  the  watches  were  deposited,  but 
that  no  agreement  was  made  as  to 
Ihfi'  time  tl»^y  should  remaia  in  pledge* 
The  Jttd^,  upon  application,  amend** 
ed  the  record  by  insertiDg,  after  the 
wosds,  *^iaMtil  the  expiration  of  one 
jear  aifter  such  loan,"  the  words  '*  re* 
deemahle  m  the  meantime"  I'he 
plaintiff  having  recovered  a  verdict : 
'T^JUeidf  on  motion  to  enter  a  non* 
aiiit»  that  this  was  a  contract  within 
the  Pawjabrokera'  Act,  and  that  it 
was  to  be  assumed  from  tlie  cireum- 
Btancea  that  the  plaintiff  had  dealt 
with  the  defendant  in  the  character 
ol^  apd  upon  tbeuaval  terms  of  deal- 
iog  with,  a  pawnbroker.  Nickuton 
y*  Trotter,  IdO 

PENAL  ACTION. 

1.  What  is. 

An  action  of  debt  for  penalties  for 
not'  setting  out  tithes,  on  the  stat. 
Ifr'&d  Edw.  6,  c.  13,  is  a  penal  ac- 
tion- wiibin  the  Stat.  %\  Jac.  1,  e.  4, 
8*  4,  and'  therefore  the  new  rules  aa  to 
pleading  do  not  apply  to  audi  a  case^ 


and  ml  debet  is  still  a>good>pk^  U 
such  an  action.  Earl  Spenoet  x*uSv<f«^ 
neU,  .  .:  IH 

2.  Amend/mniinM 
The  Court  allowed  the  declaratioA 
in  a  peQal  action  (against  a  maaistrate 
for  acting  vHthowt  a  qaaltfieauoii)'to 
be  ameiKJed  after  special  demurrer, 
on  the  terms  of  the  defendant's  ple»A» 
ing  de  novo,  and  the  plaintiff^a  «»- 
dertaking  to  try  at  the  next  assises ; 
although  the  declaration  had  already 
been  once  before  amended  on  the 
plaintiff's  application,  and  although 
the  defendant  produced  affidavits  that 
the  plaintiff  was  a  person  in  indigent 
circumstances,  and  that  he  (the  de>- 
fendant)  was  advised  and  believed 
that  he  had  a  good  defence  on  the 
merits.     Jones  v.  Edrntrds,         218 

PENALTY  OR  LIQUIDATED 
DAMAGES. 

See  Restraint  op  Trade. 
PLEADING. 
See  AFOTHECARias''  Act. 

Bakeruptcy,  111. 

Contract,  (5). 

Frauds  (Statute  of). 

Interest. 

Mastb&  and  SsavAKT* 

Money  hai>  ano  RECEivsm 

Slander,  (I). 

Trespass,  (2). 

Trover,  (3). 

I.  General  Points. 
(1).  Rule  to  Plead  several  matters. 
Where  several  pleas  arc  pleaded, 
which  amount  only  to  one  entire  an- 
swer to  the  declaration  (as  the  gene- 
ral issue  to  part,  payment  to  other 
part,  &c.),  no  rule  to  plead  several 
matters  is  necessary.  Archer  v,  Gar^ 
rard,  ^S 

(i)*  Pleading  issuablificonstruction  of. 
The  common  order  for  *^  time  to 
plead,  pleading  issuably/'  appliea  to 
the  p/ea  only.  Woodman  v.  GMe^  304 


702 


PLEADING. 


(3).  Dating  Pleadingt. 
The  rule  of  H.  T.  4  Will.  4,  re- 
quiring  that  '*  every  pleading"  shall 
be  entitled  of  the  day  of  the  month 
and  year  when  pleaded,  does  not  ap- 
ply to  a  similUer  added  by  one  party 
for  the  other.  Shachel  v.  Ranger^  409 

II.  Declaration, 

( 1 ).  Commencement  and  Conclusion . 

The  Court  refused  to  set  aside  a 

declaration  in  ejectment,  on  the  ground 

that  it  contained  no  quo  minus  clause. 

Doe  d.  Bloxam  v.  Roe^  187 

(2).  Account  stated,  form  of. 

The  declaration  stated  that  the 
defendant  was  indebted  to  the  two 
plaintiffs  and  one  M.  in  his  lifetime 
for  money  found  to  be  due  from  the 
defendant  to  the  plaintiffs  and  M.  on 
an  account  stated  between  them^  lay- 
ing the  promise  to  the  plaintiffs  and 
M.  in  his  lifetime.  Breach,  that  the 
defendant  hath  disregarded  his  pro- 
mise, and  "  hath  not  paid  any  of  the 
said  monies,  or  any  part  thereof:'* — 
Held,  first,  that  the  accounting  was 
sufBciently  shewn  to  have  been  be- 
tween the  defendant  and  the  plaintiffs, 
and  not  between  the  plaintiffs  only  ; 
2dly,  that  the  breach  was  sufficient. 
Debenham  v.  Chambers^  128 

(3).   Misjoinder  of  Counts   against 
Executor. 

Counts  for  goods  sold  to  and  work 
and  labour  done  for  the  defendant, 
as  executor,  cannot  be  joined  with  a 
count  for  money  found  to  be  due  on 
an  account  stated  with  the  defendant 
as  executor.     Corner  v.  Sftew,      350 

(4).  For  not  accepting  Goods, 
Assumpsit. — The  declaration  stated 
that  the  defendant,  carrying  on  busi- 
ness at  Liverpool,  sent  and  delivered 
to  the  plaintiffs,  carrying  on  business 
at  New  Orleans,  an  order  to  purchase 


cotton  for  the  defendant,  vis.,  if  they, 
the  platntiflb,  could  purchase  cotton 
at  such  price  as  to  stand  in,  laid  down 
in  Liverpool,  all  charges  included, 
Liverpool  fair,  9^.  per  lb.,  good  &ir, 
lOd,  per  lb.,  then  the  platntiffii  were 
to  purchase  cotton  to  the  extent  of 
200  bales,  and  if  at  |<f.  per  lb.  under 
those  prices,  300  bales ;  if  at  ]^  per 
lb.  under  those  prices,  400  bales;  and 
to  draw  bills  of  exchange  on  the  de- 
fendant for  the  amount  of  the  price. 
The  declaration  then  averred  that  the 
plaintiffs  accepted  the  order,  and  pro- 
mised to  perform  all  things  therem 
contained  to  be  by  them  performed, 
and  in  consideration  of  the  premises 
the  defendant  promised  to  accept  and 
receive  the  cotton  to  be  purchased  by 
the  plaintiffs  in  pursuancie  of  the  order, 
and  to  accept  any  bill  drawn  by  the 
plaintiffs  on  the  defendant  for  the 
price  of  the  cotton.  The  declaration 
then  averred  that  the  plaintiffs  did 
purchase  a  large  quantity,  to  wit,  206 
bales  of  Liverpool  fair  cotton,  at  such 
a  price  as  to  stand  in  94(1.  per  lb.  laid 
down  in  Liverpool,  all  charges  in- 
cluded :  it  then  stated  the  shipping  of 
the  cotton,  that  the  plaintiffs  drew  a 
bill  for  the  amount,  that  afterwards, 
to  wit,  on  &c.,  the  said  cotton  arrived 
in  Liverpool,  and  then  was  ready  to  be 
delivered  to  the  defendant,  of  all  which 
he  had  notice :  and  the  plaintifi 
afterwards,  to  wit,  on  &c.,  requested 
the  defendant  to  accept  the  said  cot- 
ton, and  to  accept  the  said  bill  of  ex- 
change, which  was  then  presented  to 
the  defendant  for  acceptance.  Breach 
— that  the  defendant  did  not  nor 
would  accept  the  cotton  so  purchased, 
or  any  part  of  it,  and  did  not  nor 
would  accept  the  bill,  or  pay  or  satisfy 
the  plaintiffs  for  the  said  cotton: — 
HeUif  on  demurrer,  that  the  declara- 
tion was  ill,  as  it  did  not  sufficiently 
shew  that  the  plaintiffs  were  ready 
and  willing  to  deliver  the  200  bales 
only.  Dixon  v.  Fletcher^  146 
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(5).  By  Atsignee  of  Bail-bond. 

In  an  action  by  an  assignee  of  a 
baiUbond,  the  declaration  stated  that 
the  sheriff,  <<by  an  indorsement  on 
the  said  writing  obligatory  duly  made 
and  sealed  with  the  seal  of  the  officer 
of  the  said  sheriff,  assigned  the  said 
writing  obligatory  to  the  said  plain- 
tiff, according  to  the  form  of  the  sta-* 
iuiei^^-Heldt  on  special  demurrer, 
that  the  declaration  was  good,  and 
that  it  was  not  necessary  to  state  in 
the  declaration  that  the  assignment 
was  under  the  hand  of  the  sheriff  and 
executed  in  the  presence  of  two  wit" 
nesses,  Lewis  v.  Parkes,  Idd 

(See  also  post,  IV.  (8).) 

III.  Pkas  in  Abatement. 
A  plea  in  abatement,  of  the  cover- 
ture of  the  defendant,  is  not  a  plea  of 
non-joinder,  within  the  meaning  of 
the  statute  3  &  4  Will.  4,  c.  42,  s.  8. 
Jones  V,  Smith,  526 

IV.  Pleas  in  bar. 
(I).  Nil  debet,  where  allowable. 
An  action  of  debt  for  penalties  for 
not  setting  out  tithes,  on  the  statute 
2  &  3  Ed  w.  6,  c.  13,  is  a  penal  action 
within  the  statute  21  Jac.  1,  c.  4, 
8.  4,  and  therefore  the  new  rules  as  to 
pleading  do  not  apply  to  such  a  case, 
and  nil  debet  is  still  a  good  plea  to 
such  an  action.  Earl  Spencer  v. 
Swannell,  154 

(2).  General  Issue,  what  admitted  by. 
Declaration  in  assumpsit  stated 
that  the  defendants  were  the  owners 
of  a  vessel  lying  in  a  certain  river, 
and  bound  to  Liverpool;  that  the 
plaintiff  caused  to  be  shipped  on  board 
her  a  quantity  of  potatoes,  to  be  safely 
carried  by  the  defendants,  as  owners 
of  the  said  vessel,  to  Liverpool ;  and, 
in  consideration  thereof,  and  of  certain 
freight,  the  defendants  promised  the 
plaintiff  to  take  proper  care  of  and 
safely  carry  the.  said  goods  as  afore* 


said:  with  a  breach,  that,  through 
the  defendants'  negligence,  they  were 
damaged.  Plea,  non  assumpserunt : 
Held,  that  the  ownership  of  the  de- 
fendants was  not  admitted  by  the 
plea. 

A  plea  denying  a  particular  fact 
alleged  in  the  declaration  does  not 
admit  other  immaterial  allegations  in 
the  declaration. 

Qucere,  whether  it  admits  the  other 
material  allegations,  so  that  they  may 
be  taken  as  facts  to  go  to  the  jury  ? 
Bewnion  v.  Davison,  179 

(2).  Evidence  under  General  Issue. 

1.  Declaration  in  case  against  a 
sheriflp  for  a  false  return  to  a  fi.  fa., 
stated  the  judgment  and  writ ;  that 
the  writ  was  delivered  to  the  defend- 
ant as  sheriff,  to  be  executed;  and 
that,  although  there  were  then  and 
aflerwards,  before  the  return  of  the 
writ,  goods  of  the  debtor  within  the 
defendant's  bailiwick,whereof  he  could 
and  ought  to  have  levied  the  monies 
indorsed  on  the  writ,  and  although  a 
reasonable  time  to  have  made  the  levy 
had  elapsed,  yet  the  defendant,  not 
regarding  his  duty,  did  not  within 
such  reasonable  time  levy  the  money, 
but  therein  wholly  failed  and  made 
default,  nor  hath  he  paid  the  money, 
or  any  part  thereof,  to  the  plaintiff; 
and  the  defendant  afterwards  falsely 
returned  nulla  bona  : — Held,  that  the 
defendant  could  not  set  up  as  a  de- 
fence, under  the  plea  of  not  guilty, 
that  the  debtor  had  assigned  the  goods 
to  a  third  party.  Lewis  w.Akock,  188 

2.  In  debt,  the  defendant  cannot 
give  in  evidence,  even  in  mitigation 
of  damages,  under  a  plea  of  nunquam 
indebitatus,  or  set-off,  money  payments 
made  by  him  to  the  plaintiff.  Cooper 
V.  Morecraft,  600 

(4).  When  had  as  amounting  to  Gene- 
ral  Issue. 
1.  Case  for  the  negligent  manage- 
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i^hexQl^y  it. ran  ^abst  anotlM^rtraini 
in.oi\^.  of. which  the  plaintiff  .wa&  fid« 
ing,  «nd  iji^ur^d  him,.  FJ«a,..that  tl^ 
parties  having  the  nuu^agi^mQnt  of  the 
Ufua  ID  which  the  plain  tiff  .w«s»  .laa*. 
nag^d  it.^o  .n^glig^ily  anduiapr^ 
perlyf.that,  ^.pfirt  by.their;  negligenc^i' 
aa  well  as  in  part  by  t\\&  ile&iuiaiut^'. 
negh'g^nG(v  tlit)  clefeDd^nta'  train  «an 
aga\Qst  the  other*  and  caused  th^  in-i 
juries  to  the  plaintifiT: — j^eU»  that^tha 
plea  was  bad  in  form,  as  amounting 
to  not  guilty ;  'and'  in'  substance,  for 
itot(«hewi0g4  notody  that  tlie  parties 
under  whose  ittanagiemmt  the  plein" 
tiff,  waa  \mv»  guilty  of  Bcgligciice,  b«t 
abo  that  by  ordinary  care  they  coiiU 
have  avoided  the  consequences  of  the 
defendant's  negligence.  Bridge  v. 
Grand  Juuctwn  RMway  Ctnufony^ 

2.  AsBUinpstt  for  money  paid*  Pl€a»> 
88.40  §Wks  parcel,  &€.,  actiotieni  noni 
bocanae  the  defendants  aay  that  here*» 
toibre,  to.  wit,  on  the  1 1  di  of  January^ 
16316,  tiwy  iMve  possessed  of  a  ecr» 
taiiblult^f  exduiilge  theretofbro  drawn 
by  the  defendants  upon,  and  accepted 
by  one  Ma;son,  whereby  they  required 
Mason  to  pay  to  their  order  ^Op/., 
six  months  after  the  date  thereof,  and 
thereupon,  in  consideration  that  the 
defendants  would  indorse  and  deliver 
the  said  bill  to  the  plaintiOTs,  the 
plaintifli  promised  and  agreed  with 
the  defendants  to  lend  to^  or  pay,  lay 
outf  and  expend  for  the  defendants 
tlie  sum  of  500/.,  from  time  to  time, 
in  such  sums  and  in  such  manner,  as 
the  defendants  should  .thereafter  re-, 
qnire  or  direct,  and  to  hold  and  retain 
the  bill  of  exchange,  for  and  on  ac- 
count and  as  payment  of  the  said  sum 
of  500/. ;  and  the  defendants  further 
•a^,  that  they  did  endorse  and  deliver 
the  satd  hill  to  the  plaintiffs,  and  the 
plaintiffs  then  took  and  received  the 
same  from  the  defendants,  and  still 
bold  the  same  for  and  on  account  and 


as  pnyivent  of„ih^iyiidi0iwa  oMO0i« 
9P.agrcGid,to.bei.l«nt  or.fitult  luMioiA 
aridrexpemkd,  forilia  defc0daMii«l 
aibrfsaids.  «l»d  tha.defaiAiJMr salp 
that  ijie  smx)  of  .^OOi  pfwceU  J&^w-^ti 
the  introductory  part  cl.the.pliai  wamlp 
lionftd,  ia  6oi]|fiioiied>axid'niiifkxtq>  4iC 
diver«  suoia.  of  mcnoyi  l«ot  4(^t»MA 
paid,  h^id  pju,-«nd  ejcpendml:  fot  Ad 
d^f^^nt^  ^  4iocQUiii  of  the  biU,jDd 
in  .pufS:UA9ce  of  the  «l^id  promMiMUMl 
i^reeiB^t. .  Verifications  ■  ni/at/,  m 
^pe(^al  .4ei|iui7er»  that  'the  jpka  .M« 
fa^d,  4s  ^mpuDtiiig  to  thageiwraliiaMgb 

(5).   Payment  into  CourL    '   '  . 

.  .1.  In  as«umpsit,.tbefir«I.GQmiiiN» 
on  an  agreexaeot  wherpby  the  ^afaid* 
ani  engaged  the  piaiatiir  as,  coi|rm 
for  fivfs  months  certai^i,  i^t  t#li  gpuoQM 
a  mouth,  and  agreed,  iu  caa^  she  diAr*. 
charged,  him  before  the  end  of  the  6!|i|> 
montJiSi  to  pay  him  tba  fiftj  ^ninfijfc 
and  hia  expenses  back  to  Paris  im^ 
ISngland;  and  dbe  count,  af^erav^ff^ 
ring  that  the  pbintiff  served  tiie.4e* 
fpndimt  two  moiUli«^  and  waa  x^P*dj 
and  willing  to  serve  for  the  revaaiodtt^ 
of  the  five  monthai  aUegedas  a  breadi'. 
that  the  defendant  rafuaed  tacontioiii 
him  in  her  service,  and  dismissed  hw 
before  the  end  of  the  Ave  momlii^iiaji 
refused  tp  p^  ]um  the  -fifty  gutBeasi 
or  any  sum  towards  his  o^pemea 
bac)c.  There  waa  anotUcr  couqi  foe 
52«  10$.  for  w^es  aa  the  del«iidaQl*4 
hired  servant.  Tb^  defeudantpieadedi 
Ist,  as  to  th«  first  cgunti  except  a^to 
21/.,  parcel,  &C*,  thsA  the.pl#o9iff; 
wrongfully  quitted  her  servici^,;  .^2a4i. 
as  to  the  first  count,  cx^pt  aa  Ip  tlM-. 
said  supi  of  ^l/„  that  siie  disiDitiM)-, 
him  for  improper  oonduet;  ar4f  IMH' 
the  secood  cQunt^  except  aa.u^.il^ 
parcel,  &c.,  non  assumpsit ;  *iind.4j;ili,i 
payment  into  Court  of  QiU  If^  im 
the  form  given  by  the  new  rules  f^  a^. 
plea  of  payment  into  Court  .cm  tb^ 
whole  declaration,  ScpUcatioum  joMIn 
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iiig  W8ue  on  the  first  and  third  p1eas» 
dto  iigaria  to  the  Mcond»  and  to  the 
fburdiy  dftimages  uhiB.  At  the  trial, 
the  jury  Ibvmd  for  the  plaintiff  on  the 
first  issuei  0fid  for  the  defendant  on 
tlw  veeond  and  third  z^^Held^  that 
theplafBttff  was  entitled  to  judgment 
#ii"the  wh0)e  record,  at  least  for  no^ 
niinal  datnages,  Fiioher  v.  Aid^,  486 

t.  Declaration  in  assumpsit,  against 
assignees  of  a  bankrupt,  stated  that 
the  plahitifT  had  agreed  with  the 
Inmkrupt,  before  his  bankruptcy,  to 
permit  htm  to  take  stones  from  the 
phiintifT's  quarry  at  a  certain  price, 
for  a  church  which  he,  the  bankrupt, 
had  undertaken  to  build,  and  that  he 
took  therefrom  stones  to  the  amount 
of  50/. ;  that  the  defendants,  as  his 
assignees,  adopted  his  contract  for 
bttilding  tlie  church,  and  thereby  be- 
came bound  by  its  equities,  and  so 
liable  to  pay  the  plaintifT  the  50L ; 
and  that  afterwards  they  took  from 
the  quarry  stones  for  the  same  pur- 
pose to  the  amount  of  40/.  Plea,  as 
to  tlie  agreement  -of  the  plaintiff  with 
the  bankrupt,  non  assumpsit;  as  to 
the  residue  of  the  causes  of  action, 
payment  mto  court  of  6/.  }fis.  lid.  ; 
wMch  the  plaintifi*  accepted  in  satis- 
faction of  tluit  sum.  The  jury  hav- 
ing found  for  the  defendants  on  the 
first  issue : — Held,  that  the  admission 
in  the  plea  of  payment  into  court  did 
not' entitle  the  plaintiff  to  have  a  ver- 
dict entered  for  htm  on  the  other  is- 
sue.    Twemlow  v.  Askey,  495 

3.  A  declaration  in  debt  stated 
that  the  defendant  was  indebted  to 
thepUiintiff  in  75/.  (made  up  of  five 
counts  for  15/.  each),  and,  giving 
credit  for  10/.  paid,  concluded  for  a 
balance  of  65/.  The  particulars  also 
gave  credit  for  the  1 0/.,  and  claimed  a 
balance  of  12/.  Us.  6d.  The  de- 
fendant pleaded,  1st,  nunquam  inde- 
bitatus, except  as  to  10/.  13;.,  parcel 
&c. ;  2d,  as  to  10/.,  other  parcel, 
(payment  before  action  brought )  3d, 


as  to  the  sum  of  10/.  Idt.,  payment 
into  court  of  that  sum,  in  discharge 
of  the  causes  of  action  in  the  detUt" 
ration  mentioned.  The  plaintiff  re« 
pHed,  that  he  accepted  the  10/,  13x« 
in  satisfaction  of  the  causes  of  action ; 
and  took  it  out  of  court,  and  taxed 
his  costs  thereon: — Heldt  that  the 
defendant  was  entitled  to  sign  judg- 
ment of  non  pros.,  for  want  of  any 
answer  to  the  other  pleas.  Emmott 
V.  Standen^  497 

(8).  Release. 

A  covenant  not  to  sue  upon  a  simple 

contract  debt  for  a  limited  time  is  not 

pleadable  in  bar  of  an  action  for  such 

debt.     Thimbkhy  v.  Barron^       210 

(7).  Set-off. 
A  plea  of  set-off  stated  that,  at  the 
time  of  the  commencement  of  the 
action,  the  plaintiff  ntse  indebted  to 
the  defendant  in  sums  of  money  ex* 
ceeding  the  debt  claimed  by  the  plain* 
tiff,  but  omitted  to  add,  "  and  sit//  is  " 
indebted: — //e/rf,  on  demurrer,  that 
the  plea  was  bad.     Bendy  v.  Pameli^ 

442 
(8).  Immaterial  Traverse^ 

Declaration  in  assumpsit  stated, 
that  the  sheriff  had  seized  goods  of 
the  plaintiffs  under  a  fi.  fa.,  issued  on 
a  judgment  upon  a  warrant  of  attor* 
ney,  which  was  executed  by  the 
plaintiffs  and  R.,  for  the  use  and 
benefit  of  the  defendant,  and  to  S., 
as  his  trustee,  and  as  a  security  for 
monies  due  from  the  plaintiffs  and  R, 
to  the  defendant ;  that  the  goods  con* 
tinued  in  the  hands  of  the  sheriff; 
and  thereupon  it  was  agreed  between 
the  plaintiffs  and  the  defendant,  that 
the  plaintiffs  should  give  the  defend* 
ant  two  other  warrants  of  attorney, 
one  for  the  amount  due  on  the  judg- 
ment, the  other  for  a  debt  due  from 
R.  to  the  defendant,  and  that  the  de- 
fendant should  procure  the  goods  to 
be  re-delivered  to  the  plaintiffs;  that 
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the  plaintiffii  did  accordingly  give  the 
defendant  the  two  warrants  of  attor- 
ney, but  the  defendant  did  not  then 
or  within  a  reasonable  time,  procure, 
nor  has  he,  although  a  reasonable  time 
has  elapsed,  procured  the  goods  to  be 
re-delivered  to  the  plaintiffs.  Plea, 
that  the  warrant  of  attorney  in  the 
declaration  mentioned  to  have  been 
executed  by  the  plaintiffs  and  R.,  was 
not  given  for  the  use  and  benefit  of 
the  defendant,  or  to  S.  as  his  trustee: 
Held  bad,  on  special  demurrer,  as 
traversing  an  immaterial  allegation. 

Heldf  also,  that  the  declaration  was 
good  on  general  demurrer,  although 
the  warrants  of  attorney  were  not  set 
out,  and  although  there  was  no  aver- 
ment of  a  request  to  the  defendant  to 
cause  the  goods  to  be  re-delivered. 
Radford  v.  Smith,  ftb^ 

V.  Replication,  S^c. 

(1).  Deinjurid. 

1  •  Trespass  for  assaulting  plaintiff, 
and  striking  him  with  a  bludseon, 
and  with  the  said  bludgeon  striking 
aLd  pushing  him  down  to  and  upon 
the  ground.  Pleas,  Brst,  not  guilty ; 
secondly,  as  to  assaulting,  beating,  and 
ilUreating  the  plaintiff,  that  defendant 
was  possessed  of  a  public-house,  that 
plaintiff  made  a  great  noise  and  dis- 
turbance therein,  and  obstructed  the 
business;  whereupon  defendant  re- 
quested him  to  cease  from  making 
such  noise  and  disturbance,  and  to 
leave  the  house,  which  he  refused; 
whereupon  defendant,  in  defence  of 
his  possession,  molliter  manus  impo^ 
suit  to  remove  plaintiff*,  and  did 
remove  him  out  of  the  house: — 
thirdly,  as  to  assaulting,  beating,  and 
ill-treating  the  plaintiff,  son  assault 
demesne.  Replication  to  the  two 
htter  pleas,  de  injurid.  At  the  trial, 
the  Judge  directed  the  jury,  that, 
even  though  the  plaintiff  assaulted  the 
defendant  first,  if  the  defendant  struck 
the  plaintiff*  with  a  bludgeon,  he  was 


not  jaitified  on  these  pleadings  :•-* 
Held,  that  this  was  a  misdirectioii. 

Qucere,  whether  the  pleas  weie  a 
sufficient  answer  to  the  whole  of  tW 
trespasses  charged  in  thededaration  I 
Oakes  v.  Wood,  IM 

2.  When  a  plea  to  a  declaration  on 
a  contract  amounts  to  the  general 
issue,  the  replication  de  injorii  is  bad. 

Scmble,  that  it  is  also  bad  where 
the  plea  is  in  avoidance  of  the  con* 
tract  itself. 

But  such  a  replication  is  only  bad 
upon  special  demurrer.  Parker  ▼. 
Riley,  no 

(2).  Departure. 

Debt  on  bond  conditioned  for  the 
payment  of  an  annuity.  Plea,  that 
the  writing  obligatory  was  made  af\er 
the  passing  of  the  53  Geo.  9,  c.  141^ 
and  that  the  annuity  was  granted  for 
a  pecuniary  consideration,  and  that 
no  memorial  of  the  said  writing  obli* 
gatory,  containing  the  names  of  all 
the  witnesses  thereto,  and  the  date  of 
the  writing  obligatory,  and  the  names 
of  all  the  parties  thereto,  or  of  the 
person  for  whose  life  the  annuity  was 
granted,  and  of  the  person  by  whom 
the  annuity  was  to  be  beneficially  re- 
ceived, or  of  the  pecuniary  considera- 
tion for  granting  the  said  annuity,  or 
how  such  consideration  was  paid,  or 
the  annual  sum  to  be  paid  thereby, 
was  enrolled  in  Chancery.  Repli- 
cation, that  a  memorial  was  duly  en- 
rolled (setting  it  out),  and  averring 
that  it  contained  the  statements  men* 
tioned  in  the  plea.  Rejoinder,  that 
the  memorial  contained  divers  false 
statements  relating  to  matters  of  fact 
material  to  the  validity  of  the  an- 
nuity, especially  in  this,  that  the  me* 
morial  imported  and  represented  that 
the  consideration  for  the  annuity  was 
paid  in  notes  of  the  Bank  of  England, 
whereas  it  was  never  paid  in  such 
notes  or  otherwise,  modo  et  forro&  as 
in  the  replication  alleged :  and  so  the 
defendant  again  says,  that  there  never 
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was  any  such  memorial  as  by  the  act 
of  Parliament  is  reqaired,  enrolled  in 
Chancery  as  the  act  requires : — Held, 
on  special  demurrer,  that  the  rejoinder 
was  not  a  departure  from  the  plea. 
Hickes  V.  Cracknell,  72 

POWER. 

(1).  Execution  of,  hy  Will. 
A  married  woman  had  power,  un- 
der her  marriage  settlement,  to  ap- 
point certain  lands  to  uses  by  her  last 
will  and  testament,  "  signed  and  pub- 
luhed  in  the  presence  of,  and  attested 
by,  three  or  more  credible  witnesses." 
The  reversion  in  the  same  lands,  sub- 
ject to  certain  life  estates,  was  also 
vested  in  her.  She  made  a  will,  con- 
taining a  devise  of  all  her  property 
real  and  personal,  but  not  referring 
to  the  power.  The  attestation  stated 
the  will  to  be  signed,  sealed,  and  de- 
livered by  the  testatrix  in  the  pre- 
sence of  three  witnesses,  whose  names 
were  subscribed : — Held,  that  the  will 
was  a  due  execution  of  the  power. 
Delivery  is  equivalent  to  jmblication 
of  a  will.     Curteis  v.  Kenrick,     461 

(2).  Ho»  destroyed. 
By  indentures  of  lease  and  release, 
dated  in  December,  1819,  and  by  fine 
and  recovery,  certain  lands  were  set- 
tled to  such  uses  as  W.  T.  D.  and  F. 
his  wife  should,  at  any  time  during 
their  joint  lives,  by  deed  or  other  in- 
strument in  writing  duly  executed, 
direct  and  appoint;  and  in  default  of 
appointment,  to  the  use  of  W.  T.  D. 
for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders;  then 
to  the  use  of  the  wife  for  life,  with 
remainder  to  trustees  to  preserve  con- 
tingent remainders ;  then  to  the  use 
of  the  sons  of  W.  T.  D.  and  F.  in 
succession  in  tail  general;  and  then 
to  the  use  of  the  daughters  in  tail  ge- 
neral, with  cross  remainders,  and  with 
remainder  to  W.  T.  D.  in  fee.  In 
1824,  W.  T.  D.  took  the  benefit  of 


the  Insolvent  Act,  and  conveyed  to 
the  provisional  assignee  all  his  interest 
in  the  premises,  which  was  subse- 
quently transferred  by  the  provisional 
assignee  to  the  assignee  of  the  estate, 
in  the  usual  way.  In  September, 
1828,  W.  T.  D.  and  F.  his  wife,  in 
execution  of  their  joint  power  of  ap- 
pointment, by  indentures  of  lease  and 
release  conveyed  the  premises  to  trus- 
tees in  fee,  upon  trust  for  benefit  of 
all  the  creditors  of  W.  T.  D.:—Held, 
that  the  power  of  appointment  was 
not  destroyed  by.tlie  conveyance  to 
the  provisional  assignee,  and  that  the 
power  was  well  executed  by  the  in* 
dentures  of  lease  and  release  of  Sep- 
tember, 1 828,  so  as  to  convey  the  es- 
tate for  life  of  the  wife  and  the  estates 
tail  of  the  children  to  the  trustees 
under  that  deed.    Jones  v.  Wwmood^ 
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I.  Rule  to  Plead. 
(1).  When  to  he  entered. 
There  is  no  irregularity  in  entering 
a  rule  to  plead  before  notice  of  decla- 
ration, but  on  the  same  day.  Aikman 
V.  Conway t  71 

II.  Staying  Proceedings. 

1 .  On  a  motion  for  costs  of  the  day, 
a  stay  of  proceedings  cannot  be  had, 
although  two  days'  notice  of  the  mo-* 
tion  be  given.     Eager  v.  Cuthill,  60 

2.  Proceedings  against  the  sheriff, 
in  an  action  against  the  acceptor  of  a 
bill  of  exchange,  will  be  stayed  on 
payment  of  the  debt  and  costs 
in  that  action  only,  notwithstanding 
there  is  an  action  pending  against  the 
drawer   also.      Vaughan   v.  Harris^ 

5i2 
in.  Setting  aside  Proceedings. 
The  rule  requiring  a  term's  notice 
before  any  step  be  taken  in  a  cause, 
after  the  lapse  of  four  terms,  does  not 
apply  to  a  motion  to  set  aside  pro- 
ceedings for  irregularity,  but  only  to 
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any  steps  taken  tawands  judgment. 
Lwnley  v.  Thomp$Q^^  6d2 

,  ..    IV»  Servioe  qf  RmU. 
On  Joint  Contractors, 

Dpon  ah  interlocutory  judgment 
against  three  joint  makers  of  a  pro- 
missory note,  service  of  the  rule  nisi 
oh  two  of  them  is  sufficient,  where 
the  plaintiff  ia  viable  to  serve  the 
three.     Carter  v,  Southail,  128 

V.  Rttkio  Cofftpalf. 
•  After  the  delivery  of  a  declaration 
in  debt  for  goods  sold  and  on  a  pro- 
missory note,  the  defendant  paid  the 
plaintiff  \ML  <'on  account  of  the 
eause,"  leaving  a  balance  due  less 
than  the*  amount  of  the  note: — Heid, 
that  the  plaintiff  could  not  have  a  rule 
to  campute  principal  and  interest  on 
the  note,  without  the  count  for  goods 
sold  being  first  struck  out  of  the  de- 
claration.   Jcntf  v»  Sbielt  4e3S 

Vr.  Judgment  as  In  Case  of  Nonsuit. 
1.  In  a  country  cause,  where  no 
notice  of  trial  has  been  given,  the  de- 
fendant cannot  move  for  judgment  as 
iii  case  of  a  nonsuit  until  after  two 
assises  have  elapsed.  [But  see  post, 
pi.  2.]     Smith  V.  Miller,  ^   60 

'  2.  where,  in  a  country  cause,  issue 
is  joined  before  or  in  a  non-issuable 
term,  and  no  notice  of  trial  is  given, 
and  the  plaintiff  does  not  try  at  the 
next  assizes,  the  defendant  may  move 
for  judgment  as  in  case  of  a  nonsuit 
in  dbe  term  next  after  the  assizes. 

Bat  irlmre  issue  is  joined  in  a  term 
nenS  prceeding  the  asaixes,  the  motioii 
oanapt  ba  naade  until  after  two  assisea 
Kaveeiapied*  Evans  y.Bamard,  21^ 

Vll.  Inspection  of  Deed* 
Where  an  action  on  certain  bills  of 
oachange  was  brought  against  a  de^ 
feadanti  who  pleaded  that  he  was 
liable,  if  at  all,  as  a  surety  only: — 
JieUt  iha(  ba  was  aot  entitled  to  the 


inapactieiDof  a  deed^tn  Aar|)]ainttfPi 
panessbfif  byaehichit/waiaugeBitB* 
tine  liadbeea  given  saniie  pmicjl^ 
debtor,  but  to  which  ^laed  4be  mucw 
was  no  party,   Smith  f.  Wini»,  9A 

Vlir,  jN-oticeo/Trial^     \ 

The  defendiint  obtained  a  judlgia'a 
order  £or  time  to  plead,  pleadimg  isi* 
suably,  rejoining  gratis,  and  taking 
short  notice  of  trial,  t/*neceMa73f,  whe- 
ther before  the  sheriff  ot  Hot.  >  The 
plaintiff  subsequently  obtained /an 
order  to  try  before  the .  a)urr|ff :r+* 
Held,  that  the  defendant  waa  not 
bound  by  the  order  to  tak^  abort  na-i 
tice  of  trial,  unless  the  plaintiff*  gl^vfi 
it  for  the  next  sitting  of  the  jSetW 
after  the  date  of  the  order. 

The  retaining  an  irregnlar  notice 
of  trial  is  no  waiver  o(  the  irregu^ 
larity.     Dignam  v.  Ibbotson^        431 

IX.  Trial. 
(1).  Right  to  bisfin. 
Where,  upon  a  question  whether 
the  plaintiff  or  defendant  has  a  right 
to  begin,  the  Judge  at  Nisi  Prius  has 
decided  clearly  and  manifestly  Vfrang^ 
tlie  Court  will  grant  a  new  triiu* 
Huckman  v.  Fernie^  ^Q^ 

X.  On  Demurrer. 
Where  there  is  a  demurrer  to  a 
pleading,  and  the  party  joining  in  de- 
murrer does  not  state  iii  the  margin 
of  his  demurrer  book  any  objection 
to  a  former  pleadmg,  tenf Mr,  nia^  be 
is  not  entitled  to  object  to  its  snf* 
ficiency  on  the  argument ;  espedaliy 
where  it  is  only  cause  of  spedkl  de^' 
murrer.     Parker  v.  Riiey,      •'  '  ^90 

PRESCRIPTION  ACT.      ^ 
See  Easbmxkt.  ^ 

l^RISONER.  '  ' 

1.  DtH'harge  under  48  Geo,  d»  c.  12^^ 
Where  a  defendant  h$A  «i?|e«i* 
oqgnovit  for  debt  and  costa.  la/apv 


PRISONER. 
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ftiUHmfe'  exceeding  fO/.,  though  the 
0n^a^.deh/t  was  under  that- amomiti 
ami  >b«l  remained  in  execution  fot 
Urrivt  9UDc6mifie  calendar  montka :— * 
Beld»  Ahat  hewaa  entitled  ti>  be  di»* 
charged,  out  of  custody  under  48 
Geo.  $,e,  IftS,  the  amouht  of  costs 
bdCttg"  still 'eo«r«  within  tite  tneaning 
of  t£it  Statute.  •  Ratkhont  v.  Foivler^ 
!.^  -.187 

^.fVhci^io  (e  charged  ts  £a:eoa<ioA. 
•"  Aftet*  a  trial  in  Trinity  Vscation^ 
the  deibndant  surrendered  in  dis« 
dmrge  of  his  bail  in  Miehaeltnas  Va-» 
csttlon  ;-^^elrf,  that  the  surrender 
htd^rMistion  bade  to  tlie  precedmg 
Micbaehnas  Term ;  and,  therefore,  by 
the  rule  of  thk  Court,  Triw.  «0  &  27 
Gk'  %  the  dafe>ndant  must  be  charged 
in  exeeution  in  Hilary  Term.  Baxter 
y^.  Bailey,  415 

PROCESS. 
J  h,  Writ  of  Summons. 

.  {\).  Several  fVrits. 
''Theire-is  no  it'regularity  in  issuing 
set^'eral  writs  of  summons  for  the 
samie  cause  of  action,  when  there  arc 
several  defendants,  if  they  are  issued 
on  the  same  prfiecipe,  and  dated  the 
9ame  day.    Angus  v.  Coppard,     57 

(Jf),  Indorsement  of  Debt  and  Costs 
on. 

An  action  of  debt  for  a  penalty  for 
bribery,  under  the  Municipal  Corpo- 
ration Act,  is  not  within  the  Unifor- 
mity of  Process  Act,  requiring  an 
indorsement  on  the  writ  of  summons 
of  the  amount  of  Debt  and  costs. 
Davies  r.  £%</,  70 

(S).  Time  for  setting  aside, 
A  defendant  scekiipe  to  set  aside 
the  service  of  a  writ  of  summons  for 
irregularity,  must  apply  within  the 
tfme  Htnited  for  appearance.  Child 
yfiMarsh,  498 


U*'€apiask        :  i.-   .m- 

(1).  Form  of:  "'  *  ' 
The  oiiiission  of  the  dAfein  the 
copy  of  a  capias  served  on^  the  de* 
fendant,  is  an  irregularity  for  wlijch 
the  defendant  will  be  discharged  on 
entering  a  common  appearance.  Smart 
v.  Johnstone,,  .69 

III.  Ptieri  Faeias*    ■  - 1    ' ;' 

i 

(1).  Horn  for  Goods  hound  hy. 
Although  the  goods  of  a  debtor  are 
bound  from  the  delivery  of  a  wtit  of 
execution  to  the  sheriff,  yet  the  |iro*>. 
perty  in  tliem  is  not  changed  by  ii^ 
and  is  still  in  the  debtor,  and  he  Ottfy 
sell  them,  subject  to  the  rights  of  the 
execution  creditor,  to  which  they  will 
be  liable  in  the  hands  of  a  purchaser^ 
unless  the  sale  took  place  in  marked 
overt.    Samuel  v.  Duke,  ^% 

PROHIBITION. 

Where  the  want  of  jurisdiajLon  ap^ 
pears  on  the  face  of  the  process,  the 
Court  will  grant  a  prohibition  a^er 
sentence. 

Semhle,  that  it  will  also  grant  it« 
though  the  want  of  jurisdiction  does 
not  so  appear,  when  the  party  has  haiil 
no  opportunity  of  applying  eacyec  to 
a  superior  court,  and  has  not  ap^ui- 
esced  in  the  proceedings.  Roberts  v. 
Humby,  120 

RAILWAY  SHARES. 

1  •  By  a  railway  act,  it  was  dedaved 
that  the  shares  in  the  uiidertakinjg,'or 
the  joint  stock  and  fund  of  the  cihsh' 
pany,  should  to  all  intents  and  p«r-< 
poses  be  deemed  personal  estate^  and 
be  transmissible  as  such,  and  should 
not  be  of  the  nature  of  real  prbperty: 
Held,  thsc  the  shares  of  individual 
proprietors  were  not  an  interest  in 
land,  and  therefore  might  be  sold  by 
a  verbal  contract. 

And  seftMe^  thfe  would  have  Well 
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BO  even  if  the  act  had  contained  no 
such  clause.   Bradley  v.  Holdsworth, 

2.  To  assumpsit  by  assignees  of  a 
bankrupt  for  the  non-acceptance  of 
shares  in  the  Great  Western  Railway, 
which  the  bankrupt,  before  his  bank- 
ruptcy, had  contracted  to  sell  to  the 
defendant,  and  to  convey  to  him  on  a 
day  which  was  subsequent  to  the 
bankruptcy — the  declaration  averring 
that  the  plaintiffs  were  the  proprietors 
of  the  shares,  and  that  they  tendered 
certificates  of  them  to  the  defendant ; 
the  defendant  pleaded,  thirdly,  that 
the  plainti0s  were  not  the  proprietors 
of  the  shares;  fourthly,  that  they  did 
not  tender  certificates  of  them  to  the 
defendant. 

In  order  to  prove  their  proprietor- 
ship of  the  shares,  the  plaintiffs  put 
in  the  transfer  book  kept  by  the  Great 
Western  Railway  Company  under  the 
Railway  Act  6  &  7  Will.  4,  c.  107, 
s.  158,  in  which  the  plaintiffs  were 
entered  as  transferees: — Held^  that 
this  was  not  sufficient  evidence  of 
their  title. 

The  certificates  tendered  by  the 
plaintiffs  to  the  defendant  did  not 
contain  the  names  of  the  plaintiffs  as 
original  proprietors,  nor  had  they  any 
indorsement  of  transfer  to  them : — 
Held,  that  such  certificates  were  in- 
sufficient, inasmuch  as  they  did  not 
shew  a  title  in  the  plaintiffs  to  convey 
the  shares  under  the  act  (ss.  1 47, 168). 
H&re  V,  Waring^  362 

RELEASE. 

(1).  In  deed,  effect  of. 

To  assumpsit  for  the  recovery  of 
certain  interest  due  to  the  plaintiff  on 
the  sale  by  him  to  the  defendant  of  a 
policy  of  insurance  on  life,  the  de- 
fendant pleaded,  that  by  indenture 
made  between  the  plaintiff  and  de- 
fendant, the  plaintiff  released,  exon- 
erated, and  discharged  the  defendant 


of  and  from  all  daim  and 
whatsoever  for,  upon,  or  in  reapcoi 
of  the  purchase  of  the  policy,  and  all 
monies  due  to  the  plaintiff  in  tmpott 
thereof,  and  of  and  from  the  soppoaed 
cause  of  action  in  the  dedaradoa 
mentioned.  It  appeared  in  evidcnae 
that  the  policy  was  sold  subject  to  a 
condition  that  the  purchaser  should 
pay  down  a  deposit  of  20/.  per  cent, 
and  sign  an  agreement  for  payment 
of  the  remainder  on  the  8th  Jane, 
1885;  but,  should  the  completion  of 
the  purchase  be  delayed,  the  pur- 
chaser was  to  pay  interest  on  the  ba- 
lance of  the  purchase  money,  at  BL 
per  cent  per  annum,  from  that  day 
until  the  purchase  was  completed. 
The  defendant  did  not  complete  die 
purchase  till  Jan.  1886,  when  he  paid 
the  purchase  money  in  full,  with  in* 
terest  from  the  8  th  June,  and  an  as- 
signment of  the  policy,  duly  executed 
by  the  plaintiff,  containing  a  rdeaae 
in  the  terms  stated  in  the  plea,  and 
having  a  receipt  for  the  whole  pur- 
chase money  indorsed,  was  handed  to 
the  defendant.  It  was  afterwards 
discovered  that  tlie  plaintiff's  attor- 
ney, on  that  occasion,  under-caloa- 
lated  the  interest  by  84/.: — HeU 
that  the  release  was  a  bar  to  an  action 
for  that  sum.     Harding  v.  Ambkr^ 

279 
(2).   What  amounts  to  Plea  of. 
See  Pleading,  IV.  (6). 

RESTRAINT  OF  TRADE. 
By  a  written  agreement,  the  plain- 
tiff and  defendant  agreed  to  become 
partners  in  the  business  of  stago-ooadi 
proprietors,  for  the  purpose  of  running 
a  coach  daily,  at  certain  hours,  be- 
tween London  and  Croydon.  The 
agreement  contained  various  stipula- 
tions as  to  the  conduct  of  the  busi- 
ness, and  a  provision  that  it  should  be 
lawful  for  either  psrty  to  determine 
the  partnership  by  giving  four  wteka' 
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SHIP. 
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nodoe  in  writing.  It  contained  also 
th6  following  articles:  12th,  that  in 
the  event  of  such  dissolution  of  part- 
nership, and  so  long  as  the  plaintiff 
should  continue  to  carry  on  the  trade 
of  a  coach  proprietor  at  Croydon,  the 
defendant  should  not,  either  on  his 
own  account  or  that  of  any  other  per- 
son or  persons,  or  jointly  with  any 
other,  run  or  use  for  hire  any  stage- 
coach, omnibus,  or  other  carnage,  or 
otherwise  ply  for  hire  on  any  part  of 
the  road  over  which  the  coach  was 
appointed  to  run,  at  any  time  within 
one  hour  before  or  after  certain  spe- 
cified hours  of  the  day,  under  the 
penalty  of  40/,,  to  be  recovered  by 
the  plaintiff  as  liquidated  damages  : 
and  the  last  article  also  provided,  that, 
without  prejudice  to  the  right  of  the 
parties  under  the  preceding  article, 
they  bound  themselves  for  the  true 
and  faithful  performance  of  the  agree- 
ment in  every  respect,  under  the  pe- 
nalty of  1 00/.,  to  be  recovered  as  afore- 
said : — Held,  first,  that  the  agreement 
of  the  plaintiff  to  enter  into  the  part- 
nership was  of  itself  a  sufficient  con- 
sideration for  the  partial  restraint  of 
trade  imposed  on  the  defendant  by 
the  12th  article,  and  therefore  that 
an  action  was  maintainable  for  a 
breach  of  it,  in  running  an  omnibus 
on  the  road  within  the  prohibited 
hours,  after  dissolution  of  the  part- 
nership by  notice  from  the  plaintiff; 
2dly,  that  the  40/.  must  be  construed 
as  liquidated  damages,  and  not  as  a 
penalty.     Leighlon  v.  Wales,        545 

SET-OFF. 
See  Lien. 

Plbadino,  IV.  (7.) 

SHERIFF. 

See  Attachment,  (1). 
Liability  of,  to  Assignees  of  Bankrupt, 
A  sheriff  who  seiies  and  sells  the 


goods  of  a  bankrupt  under  a  fi.  fa.  be^* 
fore  commission  issued,  but  af^er  an 
act  of  bankruptcy,  without  notice  of 
the  act  of  bankruptcy,  is  liable  in  tro- 
ver to  the  assignees.  Garland  v. 
Carlisle,  152 

SHIP. 

By  deed-poll,  dated  2l8t  October* 
1  SdG,  the  defendant  sold  and  assigned* 
&c.  to  the  plaintiff  "  all  that  ship  or 
vessel  called  &c.,  with  her  masts* 
tackle,  and  appurtenances,"  and  cove- 
nanted that  he  had  then  good  right, 
full  power,  and  lawful  authority,  to 
sell  and  assign  the  said  premises  to 
tl)e  plaintiff.  To  a  declaration  on  this 
covenant,  assigning  as  breaches,  1st, 
that  at  the  time  of  making  the  deed- 
poll*  the  ship  was  wholly  lost  and  de« 
stroyed,  and  was  incapable  of  being 
assigned,  &c.;  2dly,  that  the  defend- 
ant had  not  at  that  time  good  right, 
&c.  to  assign  her; — the  defendant 
pleaded,  Ist,  that  the  ship  was  not,  at 
the  time  of  making  the  deed-poll, 
wholly  lost  and  destroyed,  &c.;  and 
2d]y,  that  the  defendant  had  good 
right,  &c.  to  assign  her.  It  appeared 
in  evidence,  that  at  the  time  of  the 
sale  the  ship  was  on  a  foreign  voyage; 
that,  on  the  13  th  October,  she  went 
aground  in  a  storm  on  the  coast  of 
the  Prince  of  Wales's  Island*  and  was 
left  by  the  crew,  who,  however,  had 
access  to  her  afterwards ;  that  she  lay 
aground  five  feet  above  water  on  one 
side^  and  with  her  masts  standing*  till 
the  24th,  when  the  captain  called  a 
survey*  and,  by  the  surveyor's  advice* 
sold  her;  that  her  bulk  ends  were 
strained,  but  that  if  there  had  been 
facilities  at  hand,  and  it  liad  been  a 
different  season  of  the  year,  she  might 
have  been  got  off  and  repaired  ;  and 
that  she  had  sustained  no  more  da- 
mage on  the  2 1st  October  than  when 
she  first  took  the  ground: — Held, 
that  the  covenant  of  the  defendant, 
that  he  had  power  to  transfer  her  as 
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a  tAy,  was  nol  broken.     Barr  v. 
Gihiont  390 

SLANDER. 
1.  Declaration. 
Dedaration  in  slander  stated  that 
plaintiff  had  been  and  was  clerk  to  a 
certain  mining  company;  that  the 
defendant,  intending  to  cause  it  to  be 
believed  that  he  had  been  guilty,  in 
the  course  of  bis  employment,  of  grave 
crimes  and  felonies,  heretofore,  to  wit, 
on  the  1st  July,  18.86,  in  a  discourse 
of  and  concerning  the  plaintiff,  and  of 
and  concerning  his  having  acted  as 
•acfa  clerk,  spoke  of  and  concerning 
the  plaintiff,  &c.,  these  words :  "  You 
have  done  things  with  the  company  for 
which  you  ought  to  be  hanged,  and  I 
will  have  you  hanged  before  the  1st  of 
August,"  (thereby  meaning  that  the 
plaintiff  had  been  guilty  of  felonies 
punishable  by  law  with  death  by  hang^ 
uig) : — Held  good,  on  motion  in  ar- 
restof judgment.  Francisv,  Roose,  191 

IL  Privileged  Communication. 

A«,  having  undertaken  to  build  a 
bouse  for  B.,  employed  C«,  a  carpeo* 
ter,  to  do  some  of  the  wood-work, 
for  which  A.  liad  given  an  estimate. 
The  bill  sent  in  having  exceeded  the 
estimate,  B.  applied  to  D.  to  recom- 
mend him  a  surveyor  to  measure  the 
work,  upon  which  D.  told  B.  that  he 
had  seen  C.  take  away  some  of  the 
quarteriags ;  B.  informed  A.  of  it, 
who  eame  to  D.  and  asked  him,  did 
be  say  so?  to  which  D.  answered, 
**  Yes,  I  saw  the  man  employed  by 
you  take  from  B.'s  house  two  long 
pieces  of  quartering:  I  hallooed  to 
the  man."  In  an  action  of  slander, 
brought  by  C.  against  D.,  the  Judge 
Ici^  it  to  the  jury  to  say  whether  the 
words  imputed  felony ;  and  if  they 
thought  they  did,  told  tliem  that 
still  the  plaintiff  was  not  entitled 
to  recover,  unless  he  shewed  express 
malice,  or  the  jury  believed  from  the  I 


circumsf  ancet  that  the  defendant  was 
actuated  by  malicmua  notivea:-^ 
Held  that  the  direction  was  right. 
Kim  V.  SeweU,  297 

SMUGGLING  ACT. 

In  an  information  on  the  8  &  4 
Will.  4,  c.  53,  s.  44,  the  venue  being 
laid  in  Middlesex,  one  count  charged 
the  defendant  with  assisting  and  ben^ 
concerned  in  unshipping  goods  liabte 
to  the  duties  of  customs,  the  duties 
for  the  same  not  having  been  first 
paid  or  secured.  Another  count 
charged  him  with  harbouring  and 
ooncealing  goods  which  had  been  ille- 
gally unshipped,  the  duties  thereon 
not  having  been  first  paid  or  secured. 
Other  counts  charged  the  defendant 
with  being  concerned  in  the  unship* 
ping  of  goods  prohibited  to  be  im- 
ported, and  which  had  been  imported 
into  the  United  Kingdom ;  and  with 
harbouring  goods  prohibited  to  be 
imported,  which  had  been  imported, 
&c. 

It  was  proved  on  the  trial,  that  the 
defendant,  in  England,  concerted  with 
M.  a  plan  for  smuggling  tobacco  into 
Ireland ;  that,  in  performance  of  such 
concerted  plan,  he  took  on  board  his 
vessel,  on  the  high  seas,  from  a  cutter 
dispatched  from  Flushing  for  the  pur- 
pose, a  cargo  of  illegal  packi^ges, 
sailed  with  it  to  Neath  in  Glamr- 
ganshire,  there  took  on  board  a 
quantity  of  culm,  in  order  to  conceal 
the  tobacco,  and  sailed  thenoe  to 
Youghal,  in  Ireland,  where  he  landed 
tlie  tobacco:— //eA/,  that  the  defend- 
ant was  properly  triable  in  England, 
as  having,  in  England,  assisted  and 
been  concerned  in  an  illegal  unship- 
ping of  prohibited  ^oods  within  the 
statute,  vis.  the  transhipment  of  them 
from  the  foreign  vessel  to  his  own. 
Attorney- General  v.  Catt^  7 

STAMP. 
See  AoBSEMCKT. 


TRBWASS. 


TW^YBI^ 


?l» 


.  SUNDAY.  ....  r.  .  .  , 

5ec  COKTKACT,  rtl.  "'  " 

J.  ••  .  •  *\ 

^  TIME,  COMPUTATION  OF.  ^ 
Goods  were  soli  (>n  the  6lfa  of  Oc- 
toj^r,  ^o  be  paid  for  in  two  iDoadis : 
r—tfeld,  that  ah  action  for  tTie  pri?^ 
^uld  not  be  commenced  imHH  after 
tbe  expiration  of  the  5th  of  Decenir 
ber,     TFebb  v.  Fairmaner^  473 

TITHES. 

iSee  PlKAL  AcrroN,  1; 

'  Sembld,  thait  a  lessee  of  tithes  of 
'•'sherftornand  grain,"  is  not  (unless 
n  nsage  be  shewn;  entitled  to  the  tithe 
ofVetdies  severed  fn  their  green 
itfetle.     bare  v.,Berhdm,  53d 

TRESPASS. 

.,.  JSec  Coss^fty  I..     , 

PhJi^mviQf  V,».(l),  1,. 

•  h' Againit  MagiUratti 
/Where  a  party  lays  a  complaint 
before  a  magistrate  on  a  subject- 
ttiatter  over  which  he  has  a  general 
jurisdiction;  and  the  magistrate  gt'ants 
a 'warrant,  upon  ivtiich  the.  party 
charged  is  arrested,  the  party  laying 
the  complaint  is  not;  liable  as  a  tres- 
passer, although  the  particular  case 
be  on&  in  which  the  magistrate  bad 
nb  authority  to  act. 

The  complainarit  having  accoinpa« 
med  the  constable  charged  with  the 
execution  of  the  vrarrant,  and  pointed 
dttt  to  him  the  person  to  be  arrested ; 
— Held,  that  this  was  evidence  to  go 
to  the  jury  of  a  parricipation  in  the 
acrrest.     ffestv.  Smallwood^        418 

IhJwtlficat'wn  in. 
(1).  To  remove  Defendant's  Goods, 
A  plea  to  a  declaration  .m  trespass 
for  breaking  and  entering  the  plain- 
tiff's close,  tba^iti^e  flefendant  being 
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j[H>8«e8S^  o.^.€jm«Jn  g9f>d%  i(he;pte>nn 
cii^  without  his  leave  and  agai^/jtlil 
will,  took  the  goods  and  placed  them 
on  tbe  close  in  'thtf  deJitaration  men- 
tioned, whefeforetM  defendant  made 
fre^h  pursuit^  and  entered,  to  re^ke 
the^oodsj  is  a  goodple^y.ancLa  goo^ 
justification  of  the  entry  on  the  jpfain-* 
tiff's  close,    Patricli  v.'  Cqlerici,  483 

TROVEB. 
(1),  Py  i^hom  mqintamablem 
CL,  a  merchant  at  >yaeerford,  had 
beenin,!tbe  habit,  of  coDtigning  car- 
goes of  ;griuo  u>  B.,  a  com-'factor  in 
BriatoU  who  had  been  accustomed  to 
accept  biMtf  on  the  faf  tk  o^  audi  ^coii-* 
sigiiaieafia«  C.  .wrote  ta  B^^  ttaitiBg 
that  jbe  was  aboot  to  ship  him  a  tfaitgo 
of  oats,  and  that  be  had  drawn  on  bun 
for  b^^l.  in  aotioipatioa  of  it,  aed  de*- 
siring  him  to  d&ot  afl  insuranee  oq 
tha..eargow  .,  G.  remiu^  the  bill  to 
Bo  and  be  aotepted  it*  ^  ;B^ore  the 
vessel  aaUed«  C»  Atoppnl  pa^toeot, 
and  he  then  sent  the  bill  of  lading, 
indorsed  iti  blank,  to -P.,  another  fattor 
at  Bristol^  not  intarming  bim^  of  his 
engagemeot  with  B.  When  the*  ve»» 
sel  arrived,  F»,  for  faia  ewn  coi»< 
vesiencei  tranamitted  the<'bill  of  lad* 
mg  Co  B«,  desiiinfif  him  to  aet  fbc<  him. 
B.  paid  the 'freight,  and  t(i6k  pos8eB«« 
sion  of  tbe  cargo,  as  a  aecuriiy -fdrhil 
own  claim  on C,  and  it  was aficr ward* 
taken  out  of  his  possession  by  the 
defeodams,  who  also-  were  ereditoni 
of  C,  under  a  foreign  aitacfanoctit 
against  C.  out  of  tbe  TolzeyCoortiif 
Bristol : — Heid^  that  B.  bad  Dot  si^ch 
a  property  in  the  gdoda  as  to'  enable 
him  to  maintain  trover  against'  the 
defendants.     Bruce  v.  Wait,  10 

(2).  For  Fitlures.  ,  ''* 

A  lessee  cannot,  even  during  )iis 

term,  maintain  trover  fur  Bxtures  a^- 

taclied  to  tl^e  freehold.     Mackintosh 

V.  Trotter^  184 

AAA  M.  W, 
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TROVER. 


WRIT  OF  TRIAL. 


(3).  Pleadings. 
In  trover  against  the  sheriff  and 
the  execution  creditor  for  taking  goods 
under  an  execution,  it  is  not  com- 
petent for  the  sheriff,  upon  tlie  plea 
of  not  possessed,  to  give  in  evidence 
certain  facts  justifying  the  seizure,' 
distinguishing  his  case  from  that  of 
the  other  defendants ;  but  such  a  de- 
fence should  be  specially  pleaded. 
Samuel  v.  DukCf  62 

USE  AND  OCCUPATION. 

Semhle^  that  debt  for  use  and  oc- 
cupation, on  a  parol  demise,  by  the 
assignee  of  a  reversion  against  the 
lessee,  cannot  be  maintained  for  the 
occupation  which  took  place  before 
the  assignment  of  the  reversion. 
Mortimer  v.  Preedy^  60? 

VETCHES. 

See  Tithes. 

WILL. 
See  Power,  1. 

WITNESS. 

(1).  Competency, 
Where  the  question  in  an  action  of 
trespass  was,  whether  the  plaintiff  or 
one  T.  W.,  under  whom  the  defend- 
ant claimed,  was  entitled  to  the  close 
upon  which  the  supposed  trespass 
was  committed : — Held^  that  T.  W. 
was  a  competent  witness  for  the  de^ 
fendant,  inasmuch  as  the  result  of 
the  suit  could  not  change  the  pos- 
session. 


Semhle,  that  he  would  not  have 
been  a  competent  witness  if  the  actioD 
had  been  ejectment.    Reee  v.  Walters^ 

5£7 

(2).  Payment  of  Expefuet  of. 

The  attorney  in  a  cause  is  not  per- 
sonally liable  to  a  witness  whom  he 
subpoenaes  to  give  evidence  in  the 
cause,  for  his  expenses  of  attendance. 
Robins  v.  Bridge^  114 

WRIT  OF  TRIAL. 
(1).  When  executable. 
A  writ  of  trial  was  directed  to  be 
tried  in  the  Sheriff's  Court,  London, 
under  3  &  4  Will.  4,  c.  42,  s.  17,  re- 
turnable on  the  19th of  January.  -A 
court  was  holden  on  the  18th,  which 
was  adjourned  to  the  ;20th,  on  which 
day  the  cause  was  tried: — Semble^ 
that  this  was  a  mistrial,  and  that  ap* 
plication  ought  to  have  been  made  to 
a  Judge  to  have  the  time  extended. 
Mortimer  v.  Preedy,  602 

(2).  Amendment  in. 
Where,  on  the  trial  of  a  cause  un- 
der a  writ  of  trial,  it  appeared  that 
there  was  a  variance  between  the 
dates  in  tlie  writ  of  trial  and  in  the 
issue,  and  such  variance  was  amended 
by  a  Judge's  order  after  the  trial,  the 
Court  would  not  allow  the  defendant 
(who  had  proceeded  in  his  defence 
after  taking  the  objection  at  the  trial) 
afterwards  to  object  that  such  amend- 
ment could  not  be  made,  and  that  the 
proceedings  were  irregular.  Farmig 
V.  Cockerton^  169 
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CVfe  CASES  IN.  xn  sxonBauxR, 

^^\^f*^  to'glvtitJtd  the  BBcOBd  quettlon*^    F<ur4f  dreci^xttnttoi)  liT 
^  ^     -    thin  powier  by ! the  deed  4if  Sqptanfte^  liSjift^ jbftiamriia^ 
MMKb        tbeti  HO  leslaile  passed  by  k^aDd  tJMiMcarigiiud  ^iilitioiis 
mwmf^     Mntainei  in  the  deed  of  ISid  reiMtd  still  Jri/fosAt^ir  ^usai 
•  '\Vie>  tbinky  after  ftiU  consideration,  that  tbi»|^eir^,io(s 
veUeseouted,  so  Jts  to  convey  the  e«tale  far  Sh^^nlki^ 
miS^and  the  estates  tail  of  the.cfaildrenittei  the^lvi^Ms 
«iidsr>tfae  deed  of  1888^  ih:l,i'o:>  bn. 

We  cannot  adopt  the  pHneiide  laid  dojim  l>3^)jStl^.  Jfihp 
liesoh,  hi  affirming,  the  certificate  sent^  by  lh»  GqM)f  of 
ContdMHi  tPleas  in  Badham  r.  Mee.  It  is  nefe  «leai^ftfatt 
sneb  was  the  groand  on  which  tbal  Colnrt  inade4]M«r.ieef^ 
tilicste^  the  reasons  for  which  were  notgjseii.hjr  Uieiiitv3>^ 
We  do  not  think  that  it  is  right  to  ttanalate  iiHitlWw^ 
the  effect  of  the  appointment  under  the  power,  taken  in 
conjunction  with  the  other  circamstAnces,  and  then  to  con- 
sider whether  such  limitations  could,  according  to  the 
peculiar  rules  affecting  the  trafiamiflrion  of  landed  pro- 
perty, have  been  legally  inserted  in  the  original  deed. 
The  utmost. eMent  tQ  whfcb.  the  princpp^ .  eoul^  be  car- 
ried (and  looking  at  the  principles  which  govern  the  exe- 
cution of  these  powers,  which  were  originally  mere  modi- 
fications of  equitable  uses,  taking  effect  as  directions  to 
trustees,  which  bound  their  conscietiee,  and  whibh  a  court 
of  equity  would  compel  them  to  perform,  it  may  be  ques- 
tionable whether  even  this  ought  to  be  (lone,)  would  be  to 

;.  Ihsett  ifi^  Kteit&tions  sctually  contained in  tbea|l|leiilkfaJat 
Itself  in  the  iortginal  deed,  and  then  to  exadiinfr  #he«bet 

,  iiiich  limFtatfohs  would  be  repugnant  to  any  known  rtikkvS 
hw.  Now^  if  Ve  do  that  in  this  ease^  no  difficulty  ^wwitt 
be  produced.    Here,  if  the  limitation  of  the  estate  made 

.  by  the  appointment  under  this  power  had  been  inserted  in 
the  original  deed,  there  would  have  been  no  incofi^roiCy 

'  upon  the  face  of  that  instrument.  A  fee  would  have  been 
given  to  Brown  and  Beynon,  the  trustees,  and  no  more. 
But  theui  in  considering  what  operation  such  a  deed|  good 


